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KNOXVILLE,  SEPTEMBER  TERM,  1901. 


Sands    v.    Southeen    Ry.    Co. 
(Knoxville.      September    21,    1901.) 

1.  Dbmubbbb  to  EymsNCB.  Properly  sustained,  when, 
A  demurrer  to  evidence  is  properly  sustained  when,  in  an  action 
against  a  railroad  company  for  personal  injuries,  the  evidence 
shows  that  the  plaintiff,  a  brig-ht  and  intelligent  boy  of  sixteen 
years,  was  injured  in  leaping  from  a  freight  train  moving  at 
the  rate  of  eighteen  miles  per  hour,  on  which  he  had  stolen  a 
ride  in  known  violation  of  the  rules  of  the  company,  without 
the  consent  or  knowledge  of  the  conductor,  by  a  collusive  and 
unauthorized  arrangement  with  a  brakeman,  to  whom  he  paid 
a  nominal  fare.    These  facts  show  a  case  of  contributory  neg- 
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ligence  on  the  part  of  the  plaintiff  that  defeats  his  action. 
(Po«t,  pp.  5-tf,  10). 

2.  Same.    Comes  to  UUe,  when. 

A  demurrer  to  evidence  by  the  defendant  comes  too  late  that  is 
interposed  after  the  demurrant  has   opened   his   evidence. 

(Post,  p.  6.) 
Case  cited:    Summers  v.  Railroad,  96  Tenn.,  459. 

3.  Same.    Not  defeased  by  evidence  called  out  by  demurrant  on  crow- 

examinati4m. 
Pertinent  evidence  elicited  on  cross-examination  of  the  plaintifTs 
witness,  thoug'h  relating*  to  a  matter  not  inquired  about  in  the 
examination  in  chief — e.  g.,  the  introduction  and  proof  of  a 
rule  of  the  defendant  on  cross-examination  of  plaintiff^s  wit- 
ness in  a  suit  against  a  railroad  company  for  personal  injuries, 
is  treated  as  plaintiff's  evidence  insofar  that  it  will  not  defeat 
a  demurrer  to  the  evidence  by  the  defendant.     (Post,  pp.  6-10.) 

4.  Railboads.    Trespassers  on  trains. 

A  person  who,  in  known  violation  of  the  rules  of  the  company 
forbidding  it,  steals  a  ride  on  a  freight  train  without  the  con- 
ductor's consent  or  knowledge,  under  a  collusive  and  unau- 
thorized arrangement  with  a  brakeman,  is  not  a  passenger, 
but  a  trespasser,  to  whom  the  company  owes  no  duty  except  to 
abstain  from  wanton  and  willful  injury.     {Post,  pp.  10-12.) 

Cases  cited:  Railroad  v.  Haley,  94  Tenn.,  383;  Railroad  v. 
Meacham,  91  Tenn.,  428. 

5.  EviDSNCB.     Of  custom  of  boys  to  ride  on  freight  trains  incompetenL 
In  an  action  against  a  railroad  company  for  personal  injuries 

sustained  by  a  boy  while  stealing  a  ride  on  a  freight  train  in 
known  violation  of  the  rules  of  the  company  forbidding  it,  it 
is  not  competent  to  show  that  it  was  the  custom  of  boys  to  ride 
on  freight  trains  between  stations,  where  it  is  admitted  that 
the  company  had  no  knowledge  of  the  custom.     {Post,  p.  12). 
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Appeal     in     error     from     the     Circuit     Court     of 
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Templeton  &  Carlock,  J.  O.  Shaep  for 
Sands. 

JouROLMAN,  Welcker  &  HuDsoN  and  D.  D. 
Anderson     for     Southern     Ry.     Co. 

McAlister^  J.  The  plaintiff,  an  infant,  by  his 
next  friend,  8ues  the  railroad  company  for  dam- 
ages   for    personal    injuries. 

The  facts  developed  by  the  proof  are,  that  the 
plaintiff,  Albert  Sands,  a  boy  about  16  years  of 
age,  went  to  the  K.  &  O.  depot,  for  the  purpose 
of  riding  .to  Luttrell,  a  distance  of  twenty-two 
miles,  on  a  freight  train.  He  obtained  permission 
from  a  negro  brakeman  to  ride  on  an  outgoing 
freight  train  upon  the  payment  of  twenty-five 
cents.  The  negro  brakeman  told  him  to  "go  on 
the  opposite  side  of  the  train  and  get  on  tlie 
car,*'  telling  him  "that  the  train  would  stop  at 
Luttrell    for    orders,    and    he    could    then    get    off." 

The  regular  fare  on  a  passenger  train  to  Lut- 
trell was  seventy-five  cents.  There  is  no  proof 
that  the  conductor  consented  that  the  plaintiff 
might  ride,  or  even  knew  that  he  was  aboard 
the  train.  The  plaintiff  rode  on  top  of  a  freight 
car  until  the  train  reached  Maloneyville,  when  he 
climbed  down  and  went  inside  the  car.  At  Ma- 
loneyville, the  negro  brakeman  went  to  him  and 
told  him  that  the  train  would  not  stop  at  Lut- 
trell,    but     would     slow     up     so     he     could     get     off. 
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Plaintiff  claims  that,  probably  one  hundred  yards 
before  reaching  the  depot  at  Luttrell,  .the  train 
seemed  to  check  up  and  he  attempted  to  alight, 
but  his  foot  slipped  and  was  caught  by  one 
of  the  wheels,  crushing  it  and  necessitating  ampu- 
tation. Plaintiff  testifies  that  at  the  time  he  at- 
tempted to  alight,  the  train  was  running  at  the 
rate  of  eight  miles  an  hour,  while  another  wit- 
ness introduced  by  him,  and  who  was  standing 
at  the  depot  looking  at  the  train,  states  that  the 
speed    was    eighteen    or    twenty    miles    an    hour. 

On  the  11th  of  February,  1899,  plaintiff  made 
a  statement  to  one  of  the  agents  of  the  com- 
pany, giving  an  accpunt  of  the  accident,  which 
statement  was  reduced  to  writing  and  signed  by 
the  plaintiff,  and  is  as  follows:  "I  got  on  train 
No.  47,  at  K.  &  O.  Junction,  about  3:30  p.  m., 
January  20,  1899,  for  the  purpose  of  riding  to 
Luttrell.  I  got  on  between  the  two  first  cars 
next  to  the  caboose.  The  first  car  was  a  box, 
and  the  next  a  low  side  coal  car.  I  gave  the 
front  brakeman  (a  negro)  twenty-five  cents  to  let 
me  ride  to  Luttrell.  The  brakeman  told  me  they 
would  stop  at  Luttrell  for  orders,  and  I  could 
get  off.  The  train  I  was  on  sidetracked  at  Ma- 
loneyville,  but  I  kept  out  of  sight,  and  don't 
believe  the  conductor  or  fiagman  saw  me.  I  stuck 
my  head  out  once  and  got  a  glimpse  of  the  con- 
ductor, but  don't  think  he  saw  me.  Can't  say 
for     certain    whether     anyone    outside    of     the    negro 
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brakeman  saw  me  get  on  at  K.  &  O.  Junction. 
There  was  a  boy  from  Washburn  beating  his  way 
in  a  box  car,  which  was  the  third  car  from 
where  I  was.  When  we  arrived  at  Luttrell,  I 
climbed  over  on  the  ladder  of  the  box  car,  and 
got  down  on  the  lower  step  to  jump  off.  Just 
as  I  attempted  to  make  my  leap  from  the  car, 
my  foot  slipped  on  the  step  and  I  lost  my  bal- 
ance and  fell;  the  second  wheel  of  the  front 
trucks  caught  my  foot  and  crushed  it  The  train 
was  not  running  very  fast.  I  blame  the  negro 
brakeman  for  this  accident.  I  had  been  to  Knox- 
ville    to    see    my    mother. 

'*(  Signed.)  Ai-beet     Sands. 

''Witness:      G.    H.    Hall    and    K.    L.    Moreis.'' 

The  plaintiff  admitted,  on  cross-examination,  that 
this  statement  was  substantially  correct,  excepting 
that  he  said  nothing  about  blaming  the  negro 
brakeman.  Again,  on  re-direct  examination,  he  was 
asked  if  he  made  the  statement  embraced  in  the 
writing,  "that  he  kept  out  of  sight  of  the  con- 
ductor and  flagman."  He  answered:  "No,  sir,  I 
did  not;  I  don't  believe."  It  is  thus  seen  that 
he  admits  the  statement  is  correct  excepting  in 
the  two  particulars  mentioned,  and  as  respects  the 
latter,    he    is    not    positive. 

It  was  also  in  proof  that  the  rules  and  regu- 
lations   of    the    Southern    Railway    Company    did    not 
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permit  any  one  to  ride  on  through  freight  trains 
without  a  caboose,  and  that  the  engineer,  fire- 
man, flagman,  or  brakeman  would  have  no  author- 
ity   to    permit    any    one    to    ride    anywhere. 

At  the  conclusion  of  plaintiflF's  testimony,  the 
defendant  interposed  a  demurrer  to  the  evidence, 
which  was  sustained  by  the  Court,  and  the  suit 
dismissed.  Plaintiff  appealed,  and  the  first  assign- 
ment is  that  the  Court  erred  in  allowing  the 
defendant  company  to  demur  to  the  evidence,  for 
the  reason  that  the  company  itself  had  introduced 
original  evidence.  It  is  not  meant  by  this  assign- 
ment of  error  that  the  defendant  company  had 
formally  opened  its  proof,  but  the  point  of  the 
assignment  is  that  the  witness,  Jake  Bewley,  in- 
troduced by  plaintiff,  was  permitted,  on  cross-ex- 
amination, to  testify  as  to  the  rules  and  regula- 
tions of  the  company,  when  he  had  not  been  in- 
terrogated in  respect  thereto  in  his  direct  exami- 
nation. 

It  is  well  settled  that  a  demurrer  to  the  evi- 
dence interposed  by  the  defendant  comes  too  late 
after  the  defendant  has  opened  his  proof.  Sum- 
mers   V.    Railroad,    96    Tenn.,    459. 

But  the  question  presented  now,  is,  whether  tes- 
timony elicited  on  cross-examination,  which  is  not 
strictly  germane  to  the  examination  in  chief,  is 
original  evidence.  Exception  was  made  by  plain- 
tiff's   counsel     to    the    evidence    on    the    ground    that 
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witness  was  not  asked  anything  about  the  subject 
on  his  examination  in  chief,  and  because  it  is 
new    matter. 

It  is  insisted  by  counsel  for  plaintiff  that  a 
ptrty  has  no  right  to  cross-examine  a  witness  except 
as  to  facte  and  circumstances  connected  ^vith  the  mat- 
teTS  stated  in  his  direct  examination,  and  if  he 
brings  out  new  matter,  he  makes  the  witness  his 
own.  Counsel  cite  Greenleaf  on  Evidence,  Vol.  1, 
Sec.  445  (16th  ed.);  State  v.  Tellers,  7th  X.  J. 
S.,  229;  Philadelphia  &  Trenton  R,  R.  v.  Stimjh 
son,  14  Pet.,  448-661;  6  Peters;  McKelvey  on 
Evidence,    Sec.    246. 

Mr.  Greenleaf,  in  considering  the  subject,  says: 
''Whether  the  risrht  of  cross-examination — that  is, 
of  treating  the  witness  as  the  witness  of  the  ad- 
verse partv,  and  of  examining  him  by  leadin«: 
questions,  extends  to  the  whole  case,  or  is  to  be 
limited  to  the  matters  upon  which  he  has  already 
been  examined,  in  chief,  is  a  point  upon  which 
there  is  some  diversity  of  opinion.  In  England, 
when  a  competent  witness  is  called,  and  sworn, 
the  other  party  will,  ordinarily,  and  in  strictness, 
be  entitled  to  cross-examination,  though  the  party 
calling  him  does  not  choose  to  examine  him  in 
chief,  unless  he  was  sworn  by  mistake,  or  unless 
an  inmaaterial  question  having  been  put  to  him, 
his  further  examination  in  chief  has  been  stopped 
by  the  Judge.  It  is  held  by  the  Supreme  Court 
of    the    United    States    that    a    party    has    no    right 
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to  cross-examine  any  witness  except  as  to  facts 
and  eircnmstances  connected  with  the  matters  stated 
in  his  direct  examination,  and  that,  if  he  wishes 
to  examine  him  in  re^rd  to  other  matters,  he 
mii-n  do  so  hv  making  the  witness  his  own,  and 
calling  him  as  sach  in  the  subsequent  progress 
of  the  cause.  Philadelphia  S.  B.  t.  SHmpsan, 
14  Peters;  6  Pet;  1  Cusk,  1S7-217.  This  rule 
is  undoubtedly  sustained  by  the  weight  of  Ameri- 
can authority-  Am.  k  Eng.  Ency.  PL  fc  P-, 
Vol.  8,  pp.  101,  102;  Hobari  t.  Young,  12  L. 
R.    A.,    693,    and    notes. 

In  some  of  the  States,  as  in  Xew  York,  for 
instance,  the  scope  of  the  cross  examination  is 
left  to  the  discretion  of  the  trial  judge,  although 
the  decisions  of  that  State  favor  the  American 
rule. 

"Under  this  doctrine,  if  the  cross-examination 
extends  beyond  the  grounds  covered  in  the  direct- 
examination,  the  witness  becomes  the  witness  of 
the  party  cross-examining.  The  testimony  brought 
out  binds  him  as  though  he  had  called  the  witr 
ness  himself,  and  in  bringing  it  out,  he  is  con- 
fined to  the  methods  of  the  direct  examination." 
McKelvey    on    Evidence,    Sec.    246. 

One  of  the  great  difficulties  in  the  practical 
application  of  this  rule  is  in  determining  when 
a  fact  sought  to  be  elicited  in  cross-examination 
is  germane  to  the  examination  in  chief.  "Accord- 
ing   to     the    English    rule,     when     a    party    produces 
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a  witness,  who  is  sworn  and  examined,  the  oppo- 
site party  is  not  confined  on  his  cross-examination 
to  the  matters  upon  which  the  witness  was  exam- 
ined in  chief.  He  may  cross-examine  him  upon 
every  issue  in  the  case."  8th  Am.  &  Eng.  Ency. 
PL  &  Pr.,  112.  Berwick,  upon  Tweed  v.  Mur- 
ray, 19  L.  J.  Oh.,  281.  "This  rule  has  also 
heen  adopted  in  a  number  of  American  jurisdic- 
tions, and  the  fact  that  the  witness  would  be 
incompetent  to  testify  were  he  called  by  the  cross- 
examining  party,  does  not  affect  the  rule.  The 
parties  who  would  have  the  right  to  make  such 
objection  effectually,  waives  it  by  calling  the  wit- 
ness and  examining  him  upon  a  single  point,  and 
the  other  party  is  then  at  liberty  to  cross-examine 
him  generally.''  8  Am.  &  Eng.  Ency.  PI.  &  Pr., 
102. 

The  English  rule  seems  to  prevail  in  Alabama, 
Arizona,  Gteorgia,  Massachusetts,  Michigan,  Missouri, 
Mississippi,  South  Carolina,  Vermont,  and  perhaps 
other  jurisdictions.  So  far  as  we  are  advised, 
this  question  has  never  been  passed  on  by  this 
Court,  but  the  practice  in  this  State  has  been  in 
conformity  vrith  the  English  rule.  We  believe 
this  rule  the  sounder  in  that  it  presents  less 
technical  difficulty,  is  easier  of  application,  and 
tends  in  a  larger  measure  to  elicit  the  truth,  the 
chief  end  of  all  judicial  investigation.  Hence  we 
conclude  there  was  no  error  in  permitting  the 
witness    to    prove    the    rules    and    regulations    of    the 
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defendant  company  on  cross-examination,  alth^ii^li 
there  had  been  no  inquiry  in  respect  to  this  mat- 
ter   in    the    ori^nal    examination. 

We  are  further  of  opinion,  upon  the  facts  dis- 
closed in  the  plaintiffs  testimony,  the  company  is 
not  liable.  The  plaintiff  was  clearly  a  trespasser 
upon  this  train,  the  company  owed  him  no  duty, 
and  in  such  a  case  is  not  liable,  except  for  a 
wanton    or    willful     injury. 

The  plaintiff,  conscious  that  he  was  not  entitled 
to  the  rights  of  a  passenger,  did  not  go  to  the 
conductor,  but  went  to  a  negro  brakeman  and 
paid  him  twenty-five  cents  to  be  allowed  to  ride 
to  Luttrell.  The  negro  brakeman  directed  him  "to 
go  around  the  train  and  get  upon  the  other 
side,"  evidently  for  the  purpose  of  avoiding  the 
conductor.  The  boy  took  his  position  as  directed, 
got  upon  the  train,  rode  to  Luttrell,  unobserved 
by  ^he  conductor,  and  attempted  to  alight  when 
the  train  was  going  at  a  speed  of  eighteen  or 
twenty  miles  an  hour,  according  to  the  testimony 
of  one  of  his  own  witnesses.  The  proof  shows 
that  the  plaintiff  was  sixteen  years  of  age,  bright 
and  intelligent,  and  fully  responsible  for  his  own 
contributory    negligence. 

It  has  been  held  that  persons  who  enter  the 
trains  of  a  railroad  companv  tliroueh  a  fraudulent 
or  collusive  arrangement  with  the  brakeman  or 
other  subordinate  employes,  are  not  passengers. 
B  re  rig    v.    Chicago    R.    R.    Co.,    Minn.,    66    N.    W. 
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R.,    401;     Janny     v.     Oreat    Northern    R.     B.     Co., 
Minn.,     65    K    W.    R.,    450. 

-\gain,  a  person  who  rides  upon  an  en^ne,  in 
violation  of  the  rules  of  the  company,  although 
he  does  so  upon  the  invitation  of  the  engineer, 
is  not  a  passenger.  Elliott  on  Railroads,  Vol.  4, 
p.    2463. 

Says  Mr.  Elliott,  viz. :  "As  we  have  elsewhere 
shown,  a  person  cannot,  as  a  general  rule,  estab- 
lish the  relation  of  carrier  and  passenger  by  en- 
tering trains  not  intended  or  used  for  the  car- 
riage of  passengers.  The  general  rule  is  that 
persons  cannot  rightfully  take  passage  on  freight, 
construction,  coal  trains,  or  the  like,  nor  on  hand 
cars,  but  some  of  the  cases  hold  that  permission 
by  the  subordinate  agents  will  constitute  the  per- 
son a  passenger;  but  this  ruling  we  regard  as 
erroneous."  Elliott  on  Railroads,  Vol.  4,  Sec. 
1582,     p.     2465. 

The  general  rule  has  been  adopted  in  Tennes- 
see. In  Railroad  v.  Haley,  94  Tenn.,  383,  it 
appeared  that  Haley  applied  for  passage  on  a 
freight  train,  and  was  informed  by  the  conductor 
that  it  was  against  the  rules  of  the  company 
to  take  passengers  on  that  train  without  a  permit 
from  the  Superintendent;  but,  nevertheless,  after  so 
advising  him,  he  took  him  and  others  on  the 
train  and  received  fare  from  them  as  passengers, 
and  they,  being  so  advised,  took  passage  in  the 
caboose.      This    Court    held    that    a    passenger    on    a 
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freight  train,  with  the  conductor's  permission,  but 
knowing  that  he  is  riding  in  violation  of  the 
rules  of  the  road,  assumes  the  risks  of  accidents. 
See    Railroad    v.    Meacham,    91    Tenn.,    428. 

We  cannot  doubt,  upon  the  facts  in  this  record, 
that  the  plaintiff  knew  he  was  violating  the  rules 
of  the  company  in  embarking  upon  this  freight 
train,  and  that  his  arrangement  with  the  colored 
brakeman,    for    the    payment    of    fare,    was    collusive. 

The  record  shows  that  the  plaintiff  offered  evi- 
dence below  tending  to  show  that  it  was  the  cus- 
tom for  boys  to  ride  on  freight  trains  between 
different  stations,  and  to  pay  brakemen  money  to 
ride.  Again,  plaintiff  offered  to  prove  that,  prior 
to  the  accident,  boys  under  the  age  of  fifteen 
years  had  been  seen  riding  up  and  down  the 
railroad  on  freight  trains.  But  the  Court  sus- 
tained the  exception  of  defendant's  counsel  and 
excluded  the  evidence.  There  was  no  error  in 
this    ruling    of    the    Court. 

In  the  first  place,  plaintiff's  counsel  admitted, 
on  the  hearing,  that  he  could  not  bring  home  to 
tlie  railroad  company  knowledge  of  the  custom  of 
allowing  boys  to  jump  on  trains  and  ride  between 
stations. 

Secondly,  it  was  held  in  Bayless  v.  Southern 
Ky.  Co.,  decided  at  Knoxville,  September  Term, 
1900,  that  proof  of  such  a  custom  was  inad- 
missible. 
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This  is  a  case  where  the  plaintiff  is  clearly 
not  entitled  to  recover,  and  the  action  of  the 
Circuit  Judge,  sustaining  the  demurrer  to  the  evi- 
dence,   is    affirmed. 
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South  ERX    Ry.    Co.    r.    Vaxdergriff. 
{KnoxvilU,      September    21,     1901.) 

Vbbdict.  Sustained  by  the  evidence. 
A  verdict  for  f750  againBt  a  railroad  company  for  injury  to  a 
passenger  riding  in  the  caboose  of  a  freight  train,  resnlting  in 
his  mptnre  and  permanent  injury,  and  caused  by  an  unusually 
violent  and  unnecessary  jerk  of  the  train,  is  sufficiently  sup- 
ported by  the  evidence. 


FROM      UNION. 


Appeal     m     error     from     the     Circuit     Court  of 
Union    County.      W.    R.    Hicks,    J. 

JouROT.MON,     Welcker     &     HuDsoN     and     D.  D. 
Anderson     for    Southern    Ry.     Co. 

Templeton     &     Carlock    and    J.     A.     Sharp  for 
Vandergriff. 

Wilkes,    J.      This    is    an    action    for    damans  for 
personal     injuries.       The     plaintiff    was     a     passenger, 

and     was     thrown     from     his     seat     to     the     floor  of 
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the  car,  as  the  result  of  a  violent  jerk  of  tlie 
train,  and  was  injured.  The  train  upon  which 
he  was  riding  was  a  freight,  with  caboose  at- 
tached, and  he  was  in  the  caboose  with  other 
passengers,    by    consent    of    the    company. 

The  evidence  is  that  freight  cars  are  jerked  In 
moving  and  stopping  with  much  more  violence 
than  passenger  coaches.  It  is  also  very  plain 
from  the  record  that  the  jerk  which  caused  the 
fall  and  injury  in  this  case  was  much  more  vio- 
lent than  usual,  even  in  a  freight  train,  and 
was  noticed  by  all  the  passengers  and  conductor. 
The  conductor  remarked,  with  an  oath,  that  he 
didn't  see  what  .  .  .  the  brakeman  meant 
by  putting  on  the  brakes  so  hard.  Hon.  John  P. 
Rogers,  who  was  a  passenger,  states  that  he  was 
standing  up,  holding  to  the  door  with  a  tight 
grip,  and  all  at  once  the  train  gave  a  violent 
and  sudden  jerk,  and  he  fell  also.  He  says:  "It 
was    an    unusually    hard    jerk.         .  .       .  The 

train  came  to  a  sudden  stop.  It  was  not  an 
ordinary  jerk  or  lurch.  I  thought  there  was  a 
collision.  I  was  thrown  on  my  back.  I  have 
never  experienced  such  a  jerk  before  or  since.'' 
The  evidence  tends  to  show  that  plaintiff  was 
ruptured  bv  the  shock  or  fall,  or  both.  He  be- 
came very  sick  and  went  to  bed,  has  not  been 
able  .to  work  since,  and  is  permanently  injured. 
The  tendency  of  his  injury,  as  stated  by  the 
physician,     is    to    grow    worse    with     time. 
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There  was  a  verdict  for  plaintiff  for  $1,000. 
There  was  a  remittitur  of  $250,  and  judgment  fur 
$750,  and  costs.  The  railroad  company  has  a])- 
pealed,  and  assigned  as  error  that  there  is  no 
evidence  to  support  the  verdict  We  think  the 
assignment  not  well  made.  The  plaintiff  was  on 
the  cahoose  at  the  invitation  and  by  the  consent 
of  the  railroad  company,  and  had  paid  his  fare. 
It  was  to  be  expected  that  the  I'erks  and  lurches 
of  the  freight  train  would  be  more  severe  than 
that  of  a  passenger  train,  but,  having  accepted 
passengers  upon  such  a  train,  the  company  was 
obliged  to  so  operate  it  as  to  insure  them  from 
any  unusual  or  imnecessary  jerks  or  lurches.  The 
facts  in  this  case  show  a  want  of  caution  in 
operating  the  train  such  as  surprised  the  con- 
ductor and  called  forth  his  emphatic  condemnation 
and  protest  The  evidence  of  other  passengers 
fully  corroborates  the  plaintiff's  version  of  the 
violence  of  the  jerk,  and  we  think  there  is  am- 
ple   proof    of    actionable    negligence. 

The    judgment    is    affirmed    with    costs. 
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Raileoad     v.     Cbow. 
(KnoxvUle.      September    21,    1901.) 

1.  Dbed.  Conveifinng  right  of  way  construed, 
A  provision  in  a  deed  conreying  to  a  railroad  company  a  right 
of  way  over  the  grantor^s  farm,  in  general  terms,  that  *'This 
right  of  way  to  (shall)  be  exclusive  for  one  year"  does  not  limit 
the  railroad  company's  right  to  one  year,  but  only  limits  the 
ezclusiveness  of  the  right  for  that  period.  The  provision  is 
one  for  the  benefit  of  the  grantee,  not  of  the  grantor. 

3.  Adverse  Possession.    Possession  not  ad/oerse  to  right  of  way. 

The  owner's  possession  of  land  over  which  he  has  gfranted,  in 
general  terms,  a  right  of  way  to  a  railroad  company,  for  the 
location  of  its  road,  is  not  adverse  to  the  right  of  the  company, 
and,  though  continued  for  seven  years,  will  not  bar  the  com- 
pany's rights. 

Cases  cited:  Railroad  v,  Telford,  89  Tenn.,  294;  Railroad  v, 
French,  100  Tenn.,  309. 


FROM     CARTER. 


Appeal     in     error     from     the     Circuit     Court     of 
Carter    County.       H.     T.     Campbell,    J. 

Tipton    &    Miller    and     Curtin    &    Haynes    for 
Eailroad. 

SiMKRLY,    Allen    &    Clark    for    Crow. 
24  p— 2 
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Beard^  J.  This  is  an  action  to  recover  dam- 
ages for  the  alleged  taking  and  appropriation  for 
railroad  purposes  of  a  right  of  way  through  the 
premises    of    the    defendant    in    error. 

The  Eailway  Company  relies  on  a  deed  from 
the  owners  of  the  premises,  granting  in  1890  a 
right  of  way  to  the  B.  E.  &  W.  IST.  C.  Kailroad 
Company.  To  this,  the  plaintiff  below  replied, 
first — ^that  by  its  terms,  under  conceded  facts,  the 
deed  or  grant  became  inoperative  at  the  expiration 
of  twelve  months  from  its  date;  and,  second, 
an    adverse    possession    for    seven    years. 

The  facts  disclosed  are,  that  the  B.  E.  &  W. 
N.  C.  Railroad  Company  some  time  after  receiving 
its  deed  of  a  right  of  way  over  the  property 
in  question,  and  before  the  construction  of  its 
projected  road,  fell  into  financial  straits,  and  its 
creditors  instituted  proceedings  in  a  court  of  com- 
petent jurisdiction  to  wind  it  up  as  an  insolvent 
corporation.  Pending  these  proceedings,  the  grant- 
ors enclosed  the  property  through  which  the  right 
of  way  was  granted,  and  had  been  in  possession 
of  and  cultivating  the  same  for  seven  years  be- 
fore the  appropriation  complained  of  in  the  pres- 
ent action.  This  appropriation  was  made  by  the 
present  plaintiff  in  error,  which  holds  under  a 
title  acquired  at  a  foreclosure  sale,  made  under 
a  decree  pronounced  in  the  insolvent  cause,  which 
subjected     to     sale     all    the     property     (including    the 


SEPTEMBER  TERM,  1901.  19 

Railroad  v.  Crow. 

rights    of    way)    of    the    B.    E.    &    W.    N.    C.    Rail- 
road   Company. 

The  contention  that  the  right  of  way  granted 
in  1890  had  expired  by  limitation  at  the  time 
the  present  claimant — ^the  plaintiff  in  error — entered 
into  possession,  rests  on  a  clause  of  the  deed, 
which,  following  its  granting  parts,  is  as  follows: 
"This  right  of  way  to  be  exclusive  for  one  year." 
The  trial  Judge  construed  this  as  a  limitation 
upon  the  grant,  and,  in  effect,  told  the  jury  that 
if  they  shoiild  find  the  grantee  did  not  construct 
its  road  or  perform  labor  in  so  doing,  within 
one  year  from  the  date  of  the  grants  then  the 
right  under  it  terminated  and  nothing  passed  by 
virtue  of  it  to  its  successor,  the  plaintiff  in  error. 
He  fell  into  error  in  this  construction.  There 
had  clearly  been  granted  fully  and  unreservedly 
a  right  of  way.  This  grant,  however,  was  in 
general  terms.  The  line  to  be  followed  was  not 
designated  nor  described  in  the  deed.  Under  it 
the  conveyee,  subject  to  certain  conditions,  not  per- 
tinent^ to  this  controversy,  had  a  right  to  locate 
its  road  wherever  it  desired  across  the  grantor's 
property. 

^ow,  to  strengthen  the  position  of  the  grantee, 
and  for  a  limited  time,  to  free  it  from  com- 
petition, possibly  on  the  part  of  other  projected 
railroads,  the  grantor  supplements  his  deed  Avitli 
the  above  quoted  clause.  So  that  for  one  year, 
the    grantee    had    the    exclusive    right    to    a    roadbed 
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across  the  tract.  Within  that  period  it  was  fret* 
from  all  embarrassment,  on  the  part  of  rivals 
that  might  seek  to  bnild  over  the  same  property. 
Bnt  this  exclusive  ri^ht  e»)ntinned  only  for  that 
time.  After  that,  while  the  grantee  couM  still 
enter  and  assert  it^  ricrht  under  the  deed,  yet  the 
right  was  no  lon|rer  a  monopoly.  In  other  words, 
we  think  it  clear,  the  clause  in  question  was 
introduced  in  the  interest  of  the  prantee,  and 
not    of    the    grantors    of    the    deed. 

The  trial  Judge  was  also  in  error  in  giving 
the  defendants  in  error  the  benefit  of  the  seven 
jears^  statute.  The  grantors,  the  defendants  in 
error,  were  the  owners  of  the  fee  in  the  premises, 
and  imtil  the  railway  company  found  it  essential 
to  assert  its  right  of  way,  they  could  make  use 
of  them,  so  that  their  enclosure  and  cultivation 
of  the  same  were,  in  no  proper  sense,  adverse 
to  the  easement  claimed  by  the  railroad  company. 
The  rule  which  was  held  to  control  in  Railroad 
V.  Telford,  89  Tenn.,  294,  and  Railroad  v. 
French,  100  Tenn.,  209,  equally  applies  in  the 
present    case. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and    the    cause    is    remanded. 


SEPTEMBER  TERM,  1901.  21 


Smith  V.  Smith. 


Smith    v.     Smith. 

(Knoxville.      September    21,    1901.) 

Will.  Devise  in  remainder  to  a  son  and  his  children  construed. 
Under  devise  of  a  farm  to  testator's  widow  for  life,  with  remain- 
der to  his  ^*son,  Samuel  F.,  and  his  heirs,  equal  shares,"  the 
children  of  the  son,  Samuel  F.,  liyingf  at  the  death  of  the 
widow,  including  those  born  after  testator's  death,  take  equal 
shares  each  with  their  father  in  the  property.  '*  Heirs  "  means 
** children"  in  this  will,  and  is  a  word  of  purchase  and  not  of 
limitation. 
Cases  cited:  Rogers  u  Cawood,  1  Swan,  143;  Grimes  v,  Orrand,  2 
Heis.,  298;  Bead  v.  Fite,  8  Hum.,  327;  Franklin  v.  Franklin,  91 
Tenn.,  120;  Boyd  v.  Robinson,  93  Tenn.,  1;  Ck>wan  v.  Wells,  5 
Lea,  682;  Bridgewater  v.  Gordon,  2  Sneed,  5;  Fury  ear  u  Ed- 
mondson,  4  Heis.,  43;  Bowers  v.  Bowers,  4  Heis.,  294;  Satter- 
field  V.  Mayes,  11  Hum.,  58. 


FROM     WASHINGTON. 


Appeal    from    the    Chancery    Court    of    Washin^ou 
County.      Egbert    Burrows,    Spl.    Ch. 

A.    R.     Johnson    for    complainants. 

H.    H.    Carb    and    T.    A.    Carr    for    defendants. 
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Beakd^  J.  This  case  involves  the  construction 
of  the  following  clause  in  the  will  of  the  late 
John  T.  Smith,  to-wit. :  "I  will  and  bequeath 
to  my  beloved  wife  ...  all  my  real  es- 
tate .  .  .  after  the  payment  of  my  just 
debts." 

"After  lihe  death  of  my  wife  ...  I 
will  and  bequeath  to  my  son,  Samuel  F.  Smith, 
and     his     lioirs,     equal     shares     in     my     home     farm 

The  testator  left  surviving  him  a  widow  and 
his  son,  Samuel  F.  Smith,  who,  at  the  death  of 
the  testator,  had  several  living  children.  Between 
the  date  of  the  testator's  death,  and  the  death  of 
his  widow,  other  children  were  born  to  Samuel. 
These  children  were  nil  nlive  at  the  death  of 
the  life  tenant,  as  well  as  at  the  time  of  the 
filing    of    the    present    bill. 

Upon  the  record,  the  first  question  presented 
for  determination  is,  what  interest  did  Samuel  F. 
Smith  take  under  the  will.  The  contention  is 
that  he  took  the  entire  remainder  interest  in  the 
property,  upon  the  theory  that  a  devise  to  "A. 
and  his  heirs,"  is,  in  law,  a  devise  to  A.  While 
it  is  true  that  the  word  "heirs,"  when  used  in 
relation  to  a  disposition  of  real  estate,  is  ordi- 
narily a  word  of  limitation,  yet  it  frequently  is 
held,  from  the  context,  to  be  a  word  of  pur- 
chase. Many  illustrations '  of  such  use  of  the 
word    are    found    in    our    cases.      Among    them    are: 


L 
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Rogers  v.  Cawood,  1  Swan.,  143;  Orimes  v.  Or- 
rand,  2  Heisk.,  298;  Read  v.  Fite,  8  Hump., 
327;  Franklin  v.  Franklin,  91  Tenn.,  120;  Boyd 
T.  Robinson,  93  Tenn.,  1;  Cowan  v.  Wells,  5 
Lea,    682. 

We  think  it  clear  that  the  testator  in  this  will 
used  the  words  "heirs"  in  the  sense  of  "children." 
He  gives  to  his  son  Samuel  and  "his  heirs"  the 
property,  and  to  place  beyond  doubt  that  the  par- 
ties thus  named  as  beneficiaries  in  common  with 
the  son,  were  the  children  of  the  son,  the  pro- 
vision is  added  that  "they  are  to  take  equal 
shares."  This  is  the  view  adopted  by  the  Court 
of    Chancery    Appeals,    and    in    it    we    concur. 

The  second  question  is,  conceding  that  ths 
childreu  share  with  the  father  in  the  property 
devised,  then  which  of  these  so  share?  It  is  in- 
sisted that  only  those  children  living  at  the  deatli 
of  the  testator  take  under  the  will,  to  the  ex- 
clusion of  those  born  after  his  death,  and  prior 
to  that  of  the  life  tenant.  The  Court  of  Chan- 
cery    Appeals    sustained    this     insistence. 

It  will  be  observed  that  the  word  "heirs"  is 
used  by  the  testator  without  limitation.  He  does 
not  create  an  estate  in  remainder  in  his  son, 
Saninel,  and  those  of  his  heirs  or  children  who 
may  be  in  existence  at  the  time  of  the  testator's 
death,  to  the  exclusion  of  such  as  might  come 
into  being  thereafter.  The  clause  is  broad  enoiin^h 
to    include    aU    heirs     (children)    bom   to    Samuel   at 
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thf-  da*e  of  the  win,  or  that  mirfit  be  b^m  to 
him  at  any  future  time  prior  to  the  falliui^  in 
of    the    life    estate. 

Xor  does  the  will  anywhere  indicate  any  rea- 
f^m  why  the  te«tator  should  desire  to  bestow  his 
Uiunty  upon  a  part,  rather  than  upon  all  of  the 
children  of  his  son.  That  his  grandchildren  were, 
finally  with  his  son,  the  objects  of  his  affection- 
ate consideration,  is  manifest  by  the  provision  that 
each  one  of  them  should  have  a  share  equal  to 
that    of    his    eon. 

In  view  of  this,  we  think  it  would  work  in- 
justice and  at  the  same  time  do  violence  to  the 
intf'iition  of  the  testator,  to  restrict  this  provision 
to  the  children  of  Samuel,  living  at  the  death  of 
the  testator,  and  thus  exclude  from  its  benefits 
the  after  bom  children.  Xor  do  we  think  that 
this  is  made  necessary  by  any  established  rule  of 
construction. 

We  agree  that  the  law  favors  the  vesting  of 
estates  at  the  earliest  possible  moment,  and  that 
the  rule  announced  in  Bridgewaier  v.  Gordon,  2 
Sneed,  5,  and  Puryear  v.  Edmondson,  4  Heist, 
43,  governs  this  case,  rather  than  that  laid  down 
in  Salterfield  v.  Mayes,  11  Hump.,  58.  The  de- 
visf;  in  question  is  of  a  severable  interest  to 
the  son  Samuel,  and  it  may  be  regarded  as  set- 
tUnl  that  where  there  is  anything  in  the  will 
i!idicating  an  intention  on  the  part  of  the  testa- 
tor    that    "one    or    more     individuals     of    the     desig- 
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nated  class  shall  enjoy  a  several  interest,"  this 
is  sufficient  to  give  all  of  the  class  a  vested 
and  transmissable  interest.  Whiteman  v.  Young, 
1    Tenn.,    Ch.    586. 

And  it  is  also  true,  that  while  those  of  the 
class  in  being,  when  the  instrument  creating  the 
remainder  estate  goes  into  effect,  take  such  interest, 
yet  it  is  also  true  that  this  interest  is  diminished 
in  value  by  the  opening  up  of  the  remainder  "  to 
take  in  persons  bom  into  the  class  after  that 
date.  The  rule  is  thus  stated  by  Chancellor 
Kent:  "Where  a  remainder  is  limited  to  the 
use  of  several  persons,  who  do  not  all  become 
capable  at  the  same  time,  as  a  devise  to  A,  re- 
mainder to  his  children,  the  children  living  at 
the  death  of  the  testator  take  vested  remainder.^, 
subject  to  be  disturbed  by  after  bom  children. 
The  remainder  vests  in  the  persons  first  becoming 
capable,  and  the  estate  opens  and  becomes  divested 
in  quantity  by  the  birth  of  subs^uent  children, 
who  are  let  in  to  take  vested  proportions  of  tliP; 
estate."  4  Kent,  205.  Our  own  cases  are  in 
accord. 

While  this  is  conceded  by  the  Court  of  Chan- 
cery Appeals  to  be  the  general  rule,  it  is  as- 
sumed that  it  cannot  apply  in  the  present  case 
because  of  the  fact  that  the  testator's  son  con- 
stitutes one  of  the  class  of  remaindermen,  and 
that  the  direction  for  the  devolution  of  this  es- 
tate   in    "equal    shares"    indicates    a    purpose    to    give 
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it  to  this  son  and  to  certain  other  persons  in  the 
t^estator's  mind  at  the  making  of  the  will,  and 
precludes  the  subsequent  admission  of  other  persons 
by  the  opening  of  the  remainder,  and  thus  cut- 
ling    down    the    estate    of    the    son. 

But  we  have  already  seen  that  the  son  takes 
no  advantage  under  this  will  superior  to  that 
accorded  his  children.  He  is  given  no  preferen- 
tial right.  He  stands  on  no  higher  plane.  He 
is  simply  one  of  the  objects  of  the  testator's 
concern  and  boimty — his  children  being  the  other. 
This  being  so,  the  fact  that  his  interest  will  bo 
cut  down,  furnishes  no  more  reason  why  the  gen- 
eral rule  should  not  be  applied,  than  the  fact 
that  the  sevcTal  interests  of  the  children  living 
at  the  death  of  the  testator,  will  be  equally  af- 
fected. These  latter  we  think  will  have  no  right 
to  complain.  They  are  not  specially  designated  as 
the  only  children  of  their  father  to  share  in  the 
provision  of  the  will.  If  the  testator  had  in- 
tended to  ])rovide  for  them,  and  exclude  others 
thereafter  bom,  it  was  a  simple  matter  to  have 
so  said.  But  the  testator  did  not  so  limit  his 
devise.  The  terms  are  broad  enough  to  include 
all,  and  it  is  not  for  the  Courts  to  reject  the 
general  rule  and  work  injustice,  in  the  absence 
of  some  intimation  on  the  face  of  the  will  that 
a    narrower    rule    was    in    the    mind    of    the    testator. 

In  Bowers  v.  Bovjers,  4  Heist,  294,  the  clause 
in    the    will    for    construction    was    as    follows:      "I 
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bequeath  to  my  daughter  .  .  .  the  fol- 
lowing property,  viz.:  (describing  a  tract  of  land 
and  several  slaves),  to  have  and  to  hold  the 
same  to  her  and  her  children.  .  .  ." 
While  the  estate  here  devised  was  not  one  in 
remainder,  yet  the  rule  applicable  to  such  an 
estate  was  held  to  control,  and  the  provision  for 
the  children  of  the  daughter  was  construed  to 
embrace  all  alike — "those  to  be  afterwards  bom 
as  well  as  those  then  in  being."  The  Court  said: 
''It  is  well  settled  by  numerous  English  authori- 
ties that  upon  an  ordinary  limitation,  by  way  of 
remainder  to  children,  in  a  class,  all  who  are 
in  esse  at  the  time  of  the  testator's  death,  take 
vested  transmissable  interests  immediately  upon  the 
testator's  death,  and  all  who  come  in  esse  before 
the  particular  estate  ends  .  .  .  are  to 
be    let    in.         .         .         ." 

It  will  be  seen  that  the  Court  did  not  hesi- 
tate to  make  application  of  this  general  rule  to 
the  estate  in  question,  though  its  effect  was  to 
diminish  the  share  of  the  mother  by  the  birth 
of  children  subsequent  to  the  death  of  the  tes- 
tator, and  no  more,  do  we  think,  should  there 
be  hesitancy  in  the  present  case,  because  the  ad- 
mission of  the  after-born  children  will  serve  to 
cut  down  the  share  of  the  testator's  son  in  the 
remainder    estate. 

In     holding     otherwise     the     Court     of     Chancery 
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Appeals  was  in  error,  and  its  decree  in  this  re- 
spect   is    reversed. 

The  record  disclosing  that  certain  of  the  parties 
to  this  cause  have  parted  with  their  interests  in 
the  land  in  controversy,  and  that  it  has  been 
sold  under  interlocutory  orders,  entered  by  the 
Chancery  Court,  the  cause  will  be  remanded  to 
that  Court  in  order  that  distribution  may  be  made 
as  the  interest  of  the  respective  parties  may  ap- 
pear. 

The  cost  of  the  Chancery  Court  will  be  paid 
out  of  the  fund,  and  of  this  Court,  by  those 
parties  and  their  sureties  who  have  prosecuted  re- 
spectively an  unsuccessful  appeal  and  writ  of 
error. 
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Harris    v.    Parker. 
(Knoxville.       September    28,     1901.) 

Contracts.     In  violation  of  sUitiUe  void. 

An  action  cannot  be  maintained  for  the  price  of  commercial 
fertilizer  that  contained  no  ammonia,  the  sale  being  made  in 
violation  of  the  statute  forbidding  sale  of  commercial  ferti- 
lizers in  this  state  that  do  not  contain  a  **giTen  per  cent."  of 
ammonia  to  be  prescribed  by  the  Commissioner  of  Agriculture, 
and  declaring  persons  guilty  of  a  misdemeanor  who  make 
sales  in  violation  of  this  provision. 

Act  construed:  Acts  1897,  ch.  123. 

Cases  cited:  Stevenson  v.  Ewing,  87  Tenn.,  46;  Singer  Mfg.  Co. 
V.  Draper,  103  Tenn.,  262. 


FROM      HAMBLEN. 


Appeal  in  error  from  the  Circuit  Court  of 
Ilaijiblen    County.      \V.    R.    ITicks,    J. 

Carriger    &    McCaxless    for    Harris. 

IIoLLowAY    &    IToDOEs    for    Parker. 

Caldwell,  J.  In  the  autumn  of  1898,  C.  C. 
Parker,  a^ent  of  the  Atlanta  Guano  Company, 
sold  and  delivered  to  J.  C.  Harris,  at  Alpha, 
Tenn.,  about  three  tons  of  commercial  fertilizer, 
manufactured     by     that     company,     at     Atlanta,     Ga. 


30  KNOXVILLE : 


Harris  v.  Parker. 


The  price  not  bein^  paid,  when  due,  Parker,  as 
agent,  sued  Harris  therefor,  and  obtained  verdict 
and    judgment    for    $63.37. 

Harris    appealed    in    error. 

The  principal  ground  of  defense  was,  that  the 
fertilizer  did  not  contain  ammonia,  one  of  the  in- 
gredients prescribed  by  statute.  Parker  testified 
that  it  contained  *'potash  and  acid  phosphate,  but 
no  anmionia;"  and  Harris,  that  it  contained  ^^only 
potash  and  phosphoric  acid."  They  agreed,  also, 
that  the  fertilizer  delivered  had  exactly  the  ingi^e- 
dients  contracted  for,  and  that  ammoniated  ferti- 
lizer   was    not    intended    to    be    sold    or    bought. 

The  trial  Judge  instructed  the  jury,  in  sub- 
stance, that  if  tlie  article  delivered  should  be 
found  to  have  met  the  requirements  of  the  con- 
tract, the  plaintiff  was  entitled  to  recover,  not- 
withstanding the  absence  of  ammonia,  and  the 
statutory    provision    for    its    presence. 

That  instruction  was  erroneous.  Section  3,  of 
Chapter  123,  of  the  Acts  of  1897,  provides  that 
no  commercial  "fertilizers  shall  be  sold  in  this 
State,  unless  their  analysis  shall  show  a  given  per 
cent,  of  ammonia,  potash,  and  available  phosphoric 
acid,  said  given  per  cent,  to  be  prescribed  by 
the  Commissioner  of  Agriculture,"  and  the  10th 
section  of  the  same  enactment  declares  "that  any 
person,  or  persons,  firm,  or  corporation,  selling  or 
offering  for  sale,  any  commercial  fertilizers  in  this 
State,  without    having    complied    with    the    provisions 
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of  this  Act,  shall  be  ^ilty  of  a  misdemeanor, 
and  upon  conviction,  shall  be  fined  two  hundred 
($200.00)     dollars    for    each    offense,"    etc. 

It  is  readily  observed  that  the  former  of  these 
Bections  expressly  prohibits  the  sale  of  any  com- 
mercial fertilizer  not  possessing  ammonia  as  an 
ingredient,  and  that  the  latter  penalizes  each  of 
such    sales. 

That  prohibition  and  penalization,  under  both 
English  and  American  authorities,  renders  this  con- 
tract of  sale  doubly  illegal  and  non-enforceable  iti 
any  Court.  2  Benj.  on  Sales  (4th  Am.  ed.), 
Sees.  818,  825;  Addison  on  Con.,  Sec.  294: 
Stevenson  v.  Ewing,  87  Tenn.,  46;  Singer  Mfg. 
Co.    V.    Draper,    103     Tenn.,     262. 

Either  the  fact  that  the  statute  absolutely  pro- 
hibited the  sale,  or  that  it  imposed  recurring  pen- 
alties, thereby  indicating  an  intent  to  prohibit, 
would  in  and  of  itself  have  been  sufficient  to 
vitiate  the  contract.  2  Benj.  on  Sales,  Sec.  835 ; 
Stevenson     v.     Etving,     87     Tenn.,     50. 

Reverse    and    remand. 
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Johnston    v.    Osmext. 
(Knoxville.       October     5,     1901.) 

1.  CoMPROMiSB.    Between  owner  of  present  or  particular  estate  and 

remainderman. 

A  compromise  between  parties  competent  to  make  it,  whereby 
the  owner  of  a  present  or  particular  estate,  upon  which  a  con- 
tingent remainder  is  limited  or  based,  agrees  to  convey  a  por- 
tion of  the  property  absolutely  to  the  oontingfent  remainder- 
man upon  consideration  of  the  latter^s  release  of  his  contin- 
gent interest  in  the  residue,  is  a  legal  and  valid  contract, 
which,  if  deemed  fair  and  reasonable,  the  courts  will  approve 
and  enforce,  even  where  the  remainderman  acts  in  a  trust 
capacity. 

Case  cited:  Gore  v,  Howard,  94  Tenn.,  577. 

2.  Same.    Same, 

And  the  bishop  and  vestrymen  of  a  church,  invested  under  the 
economy  of  the  church  with  control  of  its  temporal  affairs,  in 
whom  a  contingent  estate  is  vested  by  a  will  in  trust  for  cer- 
tain religious  purposes  connected  with  the  church,  are  compe- 
tent to  make  such  compromise  with  the  owner  of  the  present 
or  particular  estate,  but  the  property  taken  by  them  abso- 
lutely under  such  compromise  must  be  limited  to  the  purposes 
and  uses  expressed  in  the  will. 

3.  DSGBBE.    Authorized  by  the  pleadings. 

And  a  decree  directing  the  execution  of  such  compromise,  in  a 
cause  to  which  all  the  necessary  parties  are  made,  is  authorized 
by  the  pleadings,  when  the  bill  seeks  construction  of  the  will 
creating  the  contingent  estate,  and  full  directions  to  the  ex- 
ecutor in  its  execution,  administration  aud  distribution  of  the 
estate  under  direction  of  Court. 

4.  Same.    Compromise  decree  vaUd,  when. 

But  a  compromise  or  consent  decree  is  valid,  although  it  goes  out- 
side or  beyond  the  scope  of  the  pleadings,  when  it  is  rendered 
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by  a  Court  having  jurisdiction  of  the  parties  and  subject-mat- 
ter. 
Cases  cited'  Boyce  v.  Stanton,  15  Lea,  347;  Big]ey  v.  Watson,  98 
Tenn.,  363. 


FBOM      BRADLEY. 


Appeal  from  the  Chancery  Court  of  Bradley 
County.      T.    M.    McConnell,    Ch. 

Mayfield  &  Son  &  Aiken  and  Cbeed  F. 
Bates     for    Johnston. 

Brown    &    Spurlock    for    Osment. 

Wilkes^  J.  At  a  previous  term  of  this  Court, 
the  will  of  John  H.  Craigmiles  was  construed, 
and  the  rights  of  parties  thereunder  were  declared, 
and  the  cause  was  remanded  for  a  reference  and 
report. 

Upon  the  remand  of  the  cause  there  was  a 
compromise  entered  into  between  the  parties,  except 
Johnston,  executor,  which  was  approved  by  the 
Chancellor,  and  on  appeal  has  been  ratified  and 
confirmed,  with  a  modification,  or  addition,  by  the 
Court  of  Chancery  Appeals.  The  cause  is  now 
before  this  Court  on  the  appeal  of  Johnston, 
executor,  from  the  decree  entered  into  by  consent 
between    the     other     parties,     and     his     contention     is 
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that,  as  executor  of  Craigmiles^  he  would  not  be 
warranted  and  protected  in  paying  and  delivering 
certain  property  in  his  hands  as  executor,  to 
Mrs.  Craigmiles,  in  furtherance  of  and  according 
to  the  terms  of  the  agreed  decrees.  That  por- 
tion of  the  agreed  decree  to  which  the  executor 
excepts,  and  from  which  he  prays  an  appeal,  in 
substance,  directs  the  executor  to  pay  to  Mrs. 
Craigmiles  all  the  property  and  effects  of  the 
estate  under  his  control,  which  is  a  very  large 
amount. 

The  will  has  a  clause  which  provides  that  the 
residue  of  the  estate,  after  paying  certain  be- 
quests, should  go  to  Mrs.  Craigmiles  for  life, 
and  then  to  Miss  Thompson,  if  living,  and  if 
dead,  then  to  St.  Luke's  Church,  with  direxition 
that  the  fund  was  to  be  held  in  trust  by  the 
Bishop  of  the  Diocese  and  the  Vestry  of  St. 
Luke's  Church,  and  their  successors  in  office;  the 
interest  only  to  be  used  towards  paying  the  Rec- 
tor's salary,  keeping  up  the  church  property,  mau- 
soleum and  grounds  around  said  church  property; 
the    fund    to    be    kept    in    good    paying    bank    stock. 

As  a  part  of  the  compromise  decree,  the 
Bishop  and  Vestry  of  St.  Luke's  Church  conveyed 
to  Mrs.  Craigmiles  all  the  interest  of  the  church 
in  the  estate  in  consideration  of  the  transfer  to 
them,  for  the  church,  of  two  town  lots  in  Cleve- 
land, belonging  to  the  estate,  of  considerable  value, 
with     immediate    and    fee    simple     rights    in    and    to 
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the  same,  and  rights  of  immediate  possession  and 
control. 

The  grounds  of  objection  embodied  in  the  as* 
signments  of  error,  are,  that  the  Bishqp  and  Yea- 
try  of  St.  Luke's  Church  have  no  such  valid  in- 
terest in  the  property  as  could  be  sold  and  con- 
veyed by  them;  that  they  have  no  power  or  au- 
thority to  sell  the  rights  and  interests  of  the 
church;  that  the  executor  could  not  be  directed 
to  turn  over  the  estate  to  Mrs.  Craigmiles,  es- 
pecially in  furtherance  of  such  contract,  and  that 
if  such  contract  could  be  sanctioned  and  confirmed 
by  the  Court,  there  are  no  pleadings  in  this 
case  to  authorize  or  justify  it,  and  that  it  was 
error  to  divest  the  contingent  title  and  interest 
of  St.  Luke's  Church,  as  fixed  by  the  will  of 
Craigmiles,  out  of  the  church  in  pursuance  of  the 
contract,  and  to  vest  the  title  to  all  the  prop- 
erty of  the  estate  in  Mrs.  Craigmiles,  in  further- 
ance of    such    contract. 

As  before  stated,  the  Court  of  Chancery  Ap- 
peals, after  affirming  the  agreement  and  decree 
of  compromise,  directed  that  the  property  received 
by  the  church,  under  the  agreement,  should  be 
held  by  it,  subject  to  the  same  trust  impressed 
by  the  will  of  Craigmiles,  upon  the  contingent  in- 
terest devised  to  the  church  by  it.  As  to  the 
question  of  pleadings  and  parties  to  justify  the 
decree  affirming  the  settlement,  it  appears  that 
the    Bishop    and    Vestrymen    of     St.    Luke's    Church 
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were  made  parties  to  the  bill,  and  it  asked  for 
a  construction  of  the  will,  and  that  the  estate 
be  administered,  and  the  will  executed  under  the 
direction  of  the  Court,  and  that  the  executor  be 
given  proper  instructions  and  directions  as  to  the 
disposition    of    the    estate. 

Even  if  the  pleadings  were  not  broad  enough 
to  justify  such  a  decree  by  the  Court,  still  the 
decree  being  by  consent  of  the  parties  beneficially 
interested  iu  the  estate,  and  the  Court  having 
jurisdiction  of  all  the  parties,  and  the  executor 
being  merely  a  formal  party,  the  decree  would 
be  proper  and  authorized.  Boyce  v.  Stanton,  15 
Lea,  347;  Bigley  v.  Watson,  14  Pickle,  353, 
357;  Pacific  R.  R,  v.  Kitchner,  101  U.  S., 
289;    R.    R.    v.    U,    S„    103    TJ.    S.,    261. 

We  think,  however,  that  the  bill  is  broad 
enough  in  its  scope  to  warrant  the  decree,  and 
the  consent  to  the  decree  also  properly  makes  it 
effective  as  between  the  parties  beneficially  inter- 
ested, and  is  sufiicient  authority  to  the  executor 
to  carry  out  the  agreement  so  far  as  his  acts 
are    necessary    therefor. 

It  is  a  familiar  principle,  that  an  interest,  no 
matter  if  it  is  contingent,  may,  so  far  as  the 
parties  interested  are  concerned,  be  disposed  of 
so  as  to  pass  the  interest  of  the  partv  disposin.c: 
of  it  subject  to  the  contiii2:cncv.  This  is  true 
even  of  expectancies.  Gore  v.  Howard,  10  Pickle, 
577. 
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St.  Liike's  Church  is  the  beneficiary  of  this 
contingent  interest  It  is  represented  in  such 
matters  properly  and  under  the  will  itself,  by  the 
bishop  and  vestrymen,  and,  acting  through  them, 
it  has  disposed  of  its  contingent  interest  and  has 
assented  to  the  compromise  and  settlement.  No 
question  is  made  as  to  the  good  faith  and  wis- 
dom of  the  transaction.  It  is  true  there  is  no 
proof  upon  the  question,  but  these  officers  of  the 
church  are  those  designated  in  the  will  as  bene- 
ficiaries, and,  under  the  church  economy,  are 
proper  persons  to  protect  its  temporal  interests, 
and,  besides,  the  transaction,  from  its  very  nature, 
commends  its  wisdom  to  the  judicial  and  business 
sense.  The  result  of  the  transaction  is  that  the 
church  receives  a  certain  value  at  present  and  be- 
yond future  contingency,  for  an  interest  which 
before  was  purely  contingent  upon  the  death  of 
two  persons,  and  in  the  order  named  in  the  will, 
otherwise    there    could    be    no    interest    in    the  church. 

The  Court  of  Chancery  Appeals  reports  that 
the  compromise  and  settlement  is  a  wise  one,  and 
proper  to  be  made  in  view  of  all  the  facts,  and 
that  the  executor  will  be  fully  protected  in  com- 
plying with  it,  with  the  modification  that  the 
property  received  by  the  church  shall  be  impressed 
with  the  same  trusts  as  that  originally  given  by 
the     will. 

We  think  it  is  not  in  any  sense  a  perversion 
of    the    trust    and    diverting    the    property    into    other 
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channels  than  those  designated  by  the  will,  but  it 
is  merely  a  judicious  change  in  the  corpus  of 
the  propery,  of  which  the  corpus  and  income  are 
impressed  with  the  same  trusts  as  under  the  orig- 
inal will,  and  the  executor  will  be  fully  pro- 
tected in  paying  or  delivering  over  the  property 
according  to  the  terms  of  the  compromise  agree- 
ment with  the  life  tenant  and  contingent  remaiii- 
dennen. 

The     decree     of     the     Chancellor     and     Court     of 
Chancery    Appeals    is,    therefore,    affirmed    with    costs. 
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Gray     v.     Telegraph    Co. 

{Knoxville.      October    15,    1901.) 

1.  TELBeRAPH  GoMPAKiss.    Meosuve  of  licUMUy  foT  negligent  delay  in 

delivery  of  message  from  another  state. 

One  who  sends  a  telegram  from  another  state  to  be  delivered  in 
this  state  is  entitled  to  recover  of  the  telegraph  company,  for 
its  breach  of  statutory  duty  to  deliver  promptly,  damages  for 
mental  distress  caused  by  the  negligent  delay  in  delivering 
the  message,  although  the  company  would  not  have  been  liable 
for  such  damages  under  the  statute  of  the  other  state,  or  in 
an  action  upon  the  contract.     (Post^  pp,  40-50,) 

Code  construed:  {{1837,  1838  (S.). 

Oases  cited:  Wadsworth  v.  Tel.  Co.,  86  Tenn.,  695;  Tel.  Co.  v, 
Mellon,  96  Tenn.,  72;  Hubble  v.  Land  Co.,  95  Tenn.,  589. 

2.  Ihtbbstatb  Commerce.    State  statute  regulating  liabUUy  of  tele- 

graph companies  is  not  interference  vHUi,  when. 
A  state  statute  declaring  and  enforcing  the  prompt  and  correct 
delivery  of  messages  by  telegraph  companies,  and  subjecting 
such  companies  to  prosecution  for  misdemeanor  and  to  action 
for  damages  for  violation  of  that  duty,  is  not  objectionable,  in 
its  application  to  messages  sent  from  another  State  for  deliv- 
ery in  this  State,  as  an  unlawful  interference  with  interstate 
commerce.  Such  statute  is  not  an  obstruction,  but  an  aid,  to 
interstate  commerce.     {Post,  pp.  50-52.) 

3.  Declabation.    Not  on  contract,  but  for  breach  of  statutory  duty. 
Although  the  declaration  in  this  case  recites  the  contract  in 

stating  the  facts  upon  which  recovery  is  sought,  it  is  construed 
as  a  whole  to  be  an  action,  not  on  the  contract,  but  for  breach 
of  statutory  duty.     {Post,  pp.  52,  53.) 


FROM       RHEA. 


Appeal     in     error     from     the     Circuit     Court     of 
Rhea    County.      M.    D.     Smallman^    J. 
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GivENs  &  Hbnsley  and  Burkett^  Mili^bk  & 
Mansfield    for    Gray. 

Foster  V.  Brown^  B.  G.  McKenzib  for 
Tel.    Co. 

McAlister^  J.  Kate  N.  Gray,  a  married 
woman,  brings  this  suit  by  C.  H.  Gray,  her  hus- 
band, as  next  friend,  against  the  defendant  com- 
pany, to  recover  damages  for  failing  promptly  to 
transmit  and  deliver  a  telegram  sent  by  her  from 
Taylors,  Mississippi,  to  her  husband,  C.  H.  Gray, 
at  Dayton,  Tennessee,  informing  him  of  the  se- 
rious illness  of  their  daughter,  and  requesting  him 
to    come    to    Taylors. 

The  trial  below  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  nominal  dam- 
ages. Plaintiff  appealed,  and  has  assigned  errors. 
The  facts  are  practically  undisputed.  It  appears 
that  in  July,  1900,  C.  H.  Gray  was  at  Dayton, 
Tennessee,  where  for  some  months  he  had  been 
engaged  in  business,  and  at  that  time  his  wife, 
Kate  N.  Gray,  with  her  daughter,  Louise,  were 
in  the  State  of  Mississippi,  where  the  family  re- 
sided. It  further  appears  that  C.  H.  Gray  still 
retained  his  residence  in  Mississippi.  On  July 
15,  1900,  Mrs.  Gray  addressed  to  her  husband 
the  following  telegram,  to  wit:  "Louise  is  sick. 
Come  on  first  train.  Stop  at  Taylors."  This 
message  was  promptly  transmitted  to  Dayton,  but 
was    held    at    the    latter     place    from    the    afternoon 
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of  July  15  until  the  morning  of  the  16th,  when 
it  was  delivered  to  the  sendee.  The  daughter 
died  at  10  p.  m.  on  July  15,  and  was  buried, 
on  advice  of  physicians,  at  5  p.  m.,  July  16. 
It  is  allied  that  in  consequence  of  the  negligence 
of  the  company  in  delivering  the  message,  the 
plaintiff's  husband,  C.  H.  Gray,  was  unable  to 
be  with  plaintiff  at  the  funeral,  to  comfort  and 
minister    to    her. 

On  the  morning  of  July  16,  after  receipt  of 
his  wife's  message,  C.  H.  Gray  telegraphed  as 
follows:  "Unless  Louise  is  dangerous,  cannot  come 
until  first  of  month."  Shortly  after  this  message 
was  sent,  plaintiff  received  another  telegram,  sent 
at  the  request  of  his  wife,  stating:  "Louise  died 
at  10  p.  m.  yesterday.  Come  on  first  train  to 
Taylors."  C.  H.  Gray,  the  husband,  then  left 
Dayton  on  the  afternoon  of  July  16,  and  reached 
Taylors  on  the  morning  of  July  17,  but  the 
daughter  had  been  buried  at  5  p.  m.  on  July 
16.  It  appears  that  if  the  telegram  from  Mrs. 
Gray,  which  was  received  at  the  office  of  the 
company  in  Dayton  at  5:50  p.  m.  on  July  15, 
had  been  promptly  delivered,  the  husband,  C.  H. 
Gray,  could  have  taken  a  train  which  would  leave 
a  lialf  hour  later,  and  have  reached  Taylors 
prior  to  his  daughter's  interment.  He  testifies 
that  he  would  have  taken  said  train.  It  further 
appears  that  the  husband,  C.  H.  Gray,  after  the 
receipt    of    the    last    telegram    announcing    his    daugh- 


42  KNOXVILLE : 


Gray  v.  Telegraph  Co. 


ter's  death,  took  the  first  train  that  made  con- 
nection   for    Taylors. 

As  already  observed,  this  is  the  suit  of  the 
wife,  and  the  gravamen  of  the  action  is  the  loss 
to  her  of  the  presence  and  consolation  of  her 
husband    at    the    daughter's    funeral. 

Among  other  pleas  filed  by  the  defendant  com- 
pany was  the  following,  to  wit:  "That  the  tele- 
gram, about  the  delivery  of  which  complaint  is 
made,  was  filed  at  one  of  its  (the  company's) 
offices  in  the  State  of  Mississippi,  and  the  con- 
tract for  the  transmission  and  delivery  of  said 
telegram  was  made  and  entered  into  by  the  par- 
ties to  the  contract  in  the  State  of  Mississippi, 
and  in  reference  to  the  laws  of  said  State,  and 
defendant  avers  that,  according  to  the  laws  of 
Mississippi,  under  which  the  contract  was  made, 
the  plaintiff  has  no  right  of  action  to  recover  the 
damages  sued  for."  Plaintiff's  counsel  demurred 
to  this  plea,  because  immaterial  and  insufficient  in 
law,  but  the  demurrer  was  overruled.  PlaintilF 
then  filed  the  following  replication  to  said  plea, 
to  wit:  "She  admits  the  delivery  of  the  tele- 
gram to  defendant  at  one  of  its  offices  in  the 
State  of  Mississippi,  and  that  the  contract  for 
the  transmission  and  delivery  of  said  telegram  was 
made  in  tie  State  of  Mississippi,  and,  according 
to  its  laws,  she  would  have  no  right  of  action 
to  recover  the  damages  sued  for,  but  she  denies 
that    the    contract    for    the    transmission    and    delivery 
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of  said  telegram  was  entered  into  in  reference 
lo  and  to  be  governed  bv  the  laws  of  said  State, 
further  than  the  confines  of  the  State  of  Ten- 
nessee, and  in  which  latter  State  the  default 
sued  for  is  shown  to  have  occurred."  Defendant 
moved  to  strike  out  this  replication,  but  the  mo- 
tion was  overruled.  At  a  subsequent  term,  plain- 
tiflP,  reserving  her  exceptions,  by  leave  of  the 
Court,  filed  an  additional  replication  to  the  fourth 
plea,  viz. :  "That  her  caiise  of  action  herein  arisos 
under  the  statutes  and  laws  of  Tennessee  and 
not  under  the  laws  of  Mississippi,  and  that  \v. 
the  making  of  the  original  contract  for  the  trans- 
mission and  delivery  of  said  telegram,*  she  did 
not  waive  or  renounce  any  rights  afforded  her  by 
the  laws  of  Tennessee,  and  for  this  reason  she 
should  not  be  prejudiced  by  the  laws  of  Missi:^- 
sippi."       Issue    was    joined    on    this    replication. 

The  Court  charged  the  jury,  among  other  things, 
as  follows:  "If  the  proof  shows  the  message  not 
delivered  in  a  reasonable  time,  and  that  plaintiff's 
husband  on  that  account  failed  to  go  to  the 
plaintiff,  and  that  he  would  have  gone  if  the  mes- 
sage had  been  promptly  delivered,  and  that  plain- 
tiff was,  in  consequence  thereof,  deprived  of  his 
sympathy  and  consolation  during  the  daughter's  ill- 
ness, or  at  the  funeral,  you  should  find  for  the 
plaintiff,  and  award  her  nominal  damages — that  is, 
a  small  sum  of  a  few  cents,  so  as  to  carry 
the    coats    against    the    defendant.      But    the    contract, 
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undertaking  or  agreement,  having  been  entered  into 
in  the  State  of  Mississippi'  for  the  transmission 
and  delivery  of  the  message,  which,  as  alleisred  in 
the  plaintiff's  declaration,  was  partly  performed  in 
that  State,  the  liability  of  the  defendant  for  fail- 
ure to  promptly  deliver  it,  or  for  negligence  for 
delay  in  its  delivery  to  the  sendee  in  Tennessee, 
is  governed  by  the  laws  of  Mississippi,  and  under 
the  laws  of  that  State  no  recovery  can  be  had 
for  mental  anguish  merely,  and  that  being  the 
only  injury  complained  of  in  this  suit,  you  should 
award    no    damages    for    mental    anguish." 

Counsel  for  plaintiff  then  submitted  four  sup- 
plemental 'instructions,  which  he  asked  to  be  given 
in  charge  to  the  jury,  which  requests  were  de- 
clined by  the  Court.  The  substance  of  said 
request  was  that  if  defendant  company  breached 
its  statutorv  duty  as  defined  by  the  laws  of  Ten- 
nessee, after  the  message  was  received  at  Dayton, 
Tennessee,  by  failing  to  promptly  deliver  it,  that 
plaintiff  could  recover  such  damages  as  were  the 
direct  and  proximate  result  of  the  company's 
breach    of    duty. 

The  errors  assigned  are:  (1)  The  Court  was 
in  error  in  refusing  to  strike  out  the  fourth  ple-i 
filed  by  defendant.  (2)  It  was  error  to  charge 
the  jury  that  plaintiff  was  only  entitled  to  nomi- 
nal damages.  (3)  Because  the  laws  of  Missis- 
sippi did  not  govern  and  control  defendant's  lia- 
bility   in    this    case     under    the    facts.       (4)     Because; 
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the  statement  of  the  Jud^e  that  the  jury  should 
find  "a  small  sum  of  a  few  cents,"  was  an  in- 
fringement of  the  province  of  the  jurv  and  equiv- 
alent to  directing:  a  verdict.  (5)  The  Court 
should  have  given  in  charge  the  four  requests 
submitted  bv  plaintiif's  counsel,  to  the  effect  that 
the  statutes  of  Tennessee,  and  not  the  laws  of 
Mississippi,  determined  the  defendant's  liability, 
and  that  if  default  occurred  in  delivery  of  tlio 
message  after  it  reached  Davton,  plaintiff  should 
recover  such  damages  as  were  the  legitimate,  proxi- 
mate,   and    direct    result    of    defendant's    default. 

The  argument  in  support  of  the  instructions 
given  by  the  Circuit  Judge  to  the  jury  proceeds 
upon  the  assumption  that  the  plaintiff's  right  of 
action  is  ex  contractu,  and  based  upon  an  agree- 
ment entered  into  and  partly  performed  in  the 
State  of  Mississippi.  The  corollary  is  then  pi'o- 
pounded  that  such  a  contract  must  be  governed 
by  the  laws  of  ^[i.^sissippi  in  existence  at  that 
time,  and  since  the  laws  of  that  State  exonerate 
the  telegraph  company  from  liability  for  mental 
anguish,  occasioned  by  the  failure  to  promptly 
tran;<mit  and  deliver  electrical  messages,  there  can 
be  no  recovery  in  this  case.  It  is  conceded  in 
argument  that  such  is  the  law  of  Mississi])])!, 
although  the  rule  is  otherwise  in  the  State  of 
Tennessee.  Wadsworth  v.  Western  Union  Tele- 
graph   Co.,    2    Pickle,    695. 

Counsel    cites    numerous    authorities    to    show    that 
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in  a  case  like  this,  the  Mississippi  law  must  con- 
trol. In  Scudder  v.  Umon  Nat.  Bank,  91  V. 
S.,  412,  413,  it  was  said  by  the  United  States 
Supreme  Court  that  "matters  bearing  upon  the 
execution,  the  interpretation,  and  the  validity  of 
a  contract  are  determined  by  the  law  of  the 
place  where  the  contract  is  made.  Matters  con- 
nected with  its  performance  are  refjjul^ted  by  the 
law  prevailing  at  the  place  of  performance.  IMat- 
ters  respecting  the  remedy,  such  as  the  bringing 
of  suits,  admissibility  of  evidence,  statutes  of  lim- 
itations, depend  upon  the  law  of  the  place  where 
the  suit  is  brought."  Hubble  v.  Morristown,  12 
Pickle,    585. 

In  the  case  of  Liverpool  £  Oreat  Western 
Steamship  Co.  v.  Phoenix  Ins.  Co.,  129  TJ.  S., 
397,  Mr.  Justice  Gray,  after  a  thorough  review 
of  the  principal  cases,  English  and  American,  on 
this  subject,  said  that,  according  to  the  great  pre- 
ponderance, if  not  the  uniform  concurrence,  of  au- 
thority, the  general  rule  is  that  the  nature,  the 
obligation,  and  the  interpretation  of  a  contract  are 
to  be  governed  by  the  law  of  the  place  where 
it  is  made,  unless  the  parties  at  the  time  of 
making  it  have  some  other  law  in  view.  Accord- 
ingly, it  was  held  in  that  case  that  a  contract 
of  affreightment  executed  in  New  York,  between 
citizens  or  residents  of  that  State,  for  the  ship- 
ment, of  goods  to  Liverpool,  is  an  American,  and 
not    an    English    contract,     and    so    far    as    concerns 
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the  obligation  to  carry  the  goods  in  safety,  is  to 
be  governed  by  American  law.  2  Parsons  on 
Contracts  (Eng.  ed.),  p.  678;  Southern  Railway 
Co.    V.    Harrison,    43    L.    E.    A.,    387. 

In  Hazel  v.  C,  M.  £  St.  P.  By.  Co.,  82  Iowa, 
477,  it  appeared  that  goods  were  shipped  from 
Dakota  to  Iowa  under  a  contract  limiting  liability, 
which  contract  was  void  under  the  laws  of  Iowa, 
but  valid  where  made.  The  goods  were  lost  in 
Iowa,  but  recovery  was  denied  because  of  the 
limitation  of  liability  contained  in  the  contract  of 
shipment.  The  Supreme  Court  said,  viz.:  It  is  a 
fundamental  rule,  and  one  of  almost  universal  ap- 
plication, that  in  case  of  a  conflict  of  laws  con- 
cerning a  private  contract,  the  law  of  the  place 
where  the  contract  is  made,  and  not  where  tlie 
action  is  brought,  is  to  be  considered  in  expound- 
ing and  enforcing  the  contract,  unless  it  be  shov/n 
by  the  contract,  or  fairly  inferable  therefrom,  that 
the  parties  intended  that  the  law  of  another  State 
or  coimtry  should  control  their  rights.  In  this 
case,  said  the  Court,  the  parties  contracted  under 
the  laws  of  Dakota,  and  the  fact  that  such  a 
contract  is  void  in  this  State  (Iowa)  shows  that 
it  was  intended  that  our  laws  should  not  have 
any    application    to    their    contract. 

In    Reed    v.    Western    Union    Tel.    Co.,    135    Mo., 
674}    S.    C,    L.    E.    A.,    492,    it    appeared    that    a" 
suit    was    brought    in    Missouri    by    the    addressee    of 
a   telegram    sent    from    Iowa.     The    Court    said,    viz. : 
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"Both  parties  to  this  agreement  for  the  trans- 
mission of  the  message  resided  in  Iowa.  The 
tariff  was  paid  and  the  defendant  entered  upon 
the  performance  of  the  contract  in  that  State. 
The  statute  and  laws  of  Iowa  were  therefore 
pertinent  and  admissible  and  determined  the  effect 
of  the  contract."  See  McDaniel  v.  Railroad,  24 
Iowa,    416. 

In  Hubble  v.  Morrisioxvn  Land  Co,,  11  Pickle, 
589,  we  held  that  "the  validity  of  the  contract, 
the  obligation  of  the  parties,  its  character  and 
extent,  are  to  be  settled  by  the  law  of  the  place 
where  the  contract  was  made,  or  to  be  performed. 
If  the  contract  is  made  in  one  place, 
and  it  is  agreed  to  be  performed  in  another 
place,  the  law  of  the  place  of  performance,  in- 
stead of  the  lex  loci  contractus,  will  govern  the 
contract."  In  that  case  it  was  held  that  a  note 
secured  by  mortgage  on  Tennessee  land  for  a 
loan  negotiated  in  Connecticut,  executed  in  North 
Carolina,  but  delivered  and  made  payable  in  New 
Jersey,  was,  in  the  absence  of  any  different  un- 
derstanding between  the  parties,  governed  by  the 
laws    of    New    Jersey    in    respect    to    usury. 

In  Coghlan  v.  The  Souih  Carolina  Railroad, 
142  U.  S.,  101,  it  was  held  that  contracts  made 
in  one  place,  to  be  executed  in  another,  are,  as 
a  general  rule,  to  be  governed  by  the  law  of  the 
place  of  performance.  It  was  accordingly  held 
that    bonds    of    a    railroad    company    in    South    Caro- 
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lina,  which  are  redeemable,  and  are  to  be  wholly 
performed  in  England,  bear  interest  '  after  matu- 
rity, according  to  the  law  of  England.  See,  also. 
Hall    V.    Cordell    142    U.    S.,    115. 

These  authorities  are  very  instructive  upon  the 
proposition  submitted  by  counsel,  and  probably  con- 
trolling in  this  case,  if  the  remedy  of  plaintiff 
was  alone  upon  the  contract.  But  we  have  in 
this  State  a  statute  which  has  been  construed  by 
this  Court  to  provide  an  additional  remedy.  It 
declares  that  "aU  other  messages,  including  those 
received  from  other  telegraph  companies,  shall  be 
transmitted  in  the  order  of  their  delivery,  correci- 
ly  and  without  unreasonable  delay,  and  shall  be 
kept    strictly    confidential."      Shannon's    Code,    §  1837. 

"Any  officer  or  agent  of  a  telegraph  company 
who  willfully  violates  either  of  the  provisions  of 
the  preceding  section  is  guilty  of  a  misdemeanor, 
and  the  telegraph  or  telephone  company  is  liable 
in  damages  to  the  party  injured."  Shannon's 
Code,    §1838. 

Construing     this     statute     in     Telegraph    Company 

V.     Mellon,     12     Pickle,     72,     we     held     that     under 

our     statute,     allowing     a     right     of     action     to     the 

party     aggrieved,     it     was     not     necessary     that     any 

contractual    relation    should    exist,    but    the    company 

is    liable    for    a    breach    of    its    statutory    duty    inde- 

•   pendent     of     any     contract.        The     breach      of     the 

statute,    in    failing    to    deliver    the    message,    entitled 

the     party    aggrieved     to     at     least    nominal     damages, 
24  p— 4 
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to  which  may  be  added  compensatory  or  exem- 
plary damages,  in  the  discretion  of  the  jnry.  Tn 
that  case  we  quoted  with  approval  Mr.  Thompson 
on  the  Law  of  Electricity,  Sec.  427,  in  which 
it  it  said,  viz. :  "The  true  view  which  seems  to 
sustain  the  right  of  action  in  the  receiver  of  the 
message,  or  in  the  person  addressed,  when  it  is 
not  delivered,  is  one  which  elevates  the  question 
above  the  plane  of  mere  privity  of  contract,  and 
places  it  where  it  belongs,  upon  the  public  duty 
Avhich  the  telegraph  company  owes  to  any  person 
beneficially  interested  in  the  message,  whether  the 
sendee,  or  his  principal,  where  he  is  agent,  or 
the  receiver,  or  his  principal,  where  he  is  agent." 
We  are  of  opinion,  therefore,  that  plaintiff  is  an 
aggrieved  party  within  the  meaning  of  the  aot>  and 
as  such  is  entitled  to  maintain  an  action  against 
the  defendant  company  for  the  breach  of  a  pub- 
lic duty.  It  is  wholly  immaterial  that  this  mes- 
sage was  sent  from  another  State,  and  that  plain- 
tiff is  seeking  to  recover  for  the  failure  to  de- 
liver such  a  message.  In  Western  Union  Tele- 
graph Co.  V.  James,  1C2  U.  S.,  651,  it  appeared 
that  the  State  of  Georgia  had  passed  a  statute 
prescribing  a  penalty  of  $100.00  against  telegraph 
companies  failing  to  transmit  and  deliver  dis- 
patches with  due  diligence.  A  cotton  merchant  in 
Georgia  brought  suit  against  the  Western  Union 
Telegraph  Company  to  recover  the  statutory  pen- 
alty   for    failing    to    deliver    with    due    diligence    a 
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message  sent  to  his  address  by  a  cotton  merchant 
residing  in  the  State  of  Alabama,  which  default 
resulted  in  damage  to  the  plaintiff.  Said  the 
Court,  viz.:  "The  only  question,  therefore,  before 
the  Court  is  whether  the  statute  of  the  State  of 
Georgia,  providing  for  the  recovery  of  such  pen- 
alty, is  a  valid  exercise  of  the  power  of  the  State 
in  relation  to  messages  by  telegraph  from  points 
outside,  and  directed  to  some  point  within  the 
State  of  Georgia."  The  Court  held  that  such  a 
statute  is  not  an  unconstitutional  interference  with 
interstate  commerce,  as  applied  to  interstate  mes- 
saflres,  in  the  absence  of  any  legislation  by  Con- 
gress on  the  subject.  Said  the  Court:  "The  stat- 
ute in  question  is  of  a  nature  that  is  in  aid 
of  the  performance  of  a  duty  of  the  company 
that  would  exist  in  the  absence  of  any  such 
statute,  and  is  in  nowise  obstructive  of  its  duty 
as  a  telegraph  company.  It  imposes  a  penalty  for 
the  enforcement  of  this  general  duty  of  the  com- 
pany. .  .  .  Can  it  be  said  that  the  impo- 
sition of  a  penalty  for  the  violation  of  a  duty 
which  the  company  owed  by  the  general  law  of 
the  land,  is  a  regulation  of  or  an  obstruction  of 
interstate  commerce  within  the  meaning  of  that 
clause  of  the  Federal  Constitution.  We  think  not. 
We  see  no  reason  to  fear  any 
weakening  of  the  protection  of  the  constitutional 
provision  as  to  commerce  among  the  several  State? 
by    holding    that    in    regard    to    such    a    message    jh 
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the  one  in  question,  althon^i^h  it  comes  from  a 
nlace  without  the  State,  it  is  yet  under  the 
/jurisdiction  of  the  State  where  it  is  to  be  deliv- 
l/ered  (after  its  arrival  therein  at  the  place  of 
delivery),  at  least  so  far  as  legislation  of  the 
State  tends  to  enforce  the  performance  of  th;^ 
duty  owed  by  the  company  under  the  general 
law." 

It  will  be  observed  that  the  Tennessee  statute 
provides  no  penalty  for  its  infraction,  but  the 
violation  thereof  is  declared  a  misdemeanor,  and  a 
right  of  action  is  expressly  given  the  aggrieved 
party  for  all  damages  sustained.  Plaintiff,  as  the 
party  aggrieved,  is  entitled  to  sue  in  this  State 
for    breach    of    the    statute. 

It  is  insisted,  however,  that  whatever  action 
plaintiff  might  have  brought  by  virtue  of  the 
code  provision,  she  has  not  started  such  suit, 
but  is  suing  upon  the  contract  made  with  the 
company  in  Mississippi.  In  Western  Union  Tele- 
grayih  Company  v.  Mellon,  12  Pickle,  we  \\v\\ 
that  such  an  injury  might  be  redressed  upon  a 
statement  of  the  facts  of  the  case.  If  the  statute 
prescribed  a  specific  penalty  for  its  violation,  and 
the  suit  was  brought  to  recover  that  penalty,  it 
would    be    necessary    to    declare    on    the    statute. 

The    declaration    herein,    in    setting    out    the    facts, 

{recites  the  contract,  but  the  statement  of  the 
cause  of  action  is  not  distinctively  ex  contractu, 
and     is    suiBcient    for    relief    under    the    statute. 
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It  is  insisted,  however,  that  the  mental  suffer- 
ing claimed  to  have  been  sustained  by  the  wife 
on  account  of  the  absence  of  her  husband  from 
the  funeral,  was  not  the  proximate  consequence  of 
the  failure  to  deliver  the  telegram,  since  the  tele- 
gram sent  by  the  wife  only  conveyed  intelligence 
of  the  daughter's  illness.  Again,  it  is  insisteil 
that  the  proof  shows  that  the  husband  would  not 
have  departed  for  Taylors  had  he  received  the 
message  on  Sunday,  since  the  telegram  to  his 
wife  on  the  following  day  advised  his  wife  that 
unless  his  daughter  was  dangerously  sick,  he  could 
not    go    until     the    first     of    the    month. 

We  do  not  pass  upon  these  questions  upon  this 
record,  but  for  the  errors  in  the  charge  of  the 
Court  on  the  subject  of  the  contract,  and  his  re- 
fusal to  charge,  as  requested,  the  judgment  Is 
reversed    and    the    cause    remanded. 
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LowEET    V,    Gate. 
(Knoxville.       November     2,     1901.) 

1.  Infant.    LiobiUty  of,  for  torts  and  contracts  defi,ned. 

Infancy  of  the  defendant  is  a  ^ood  defense  to  an  action  for  mere 
breach  or  negligent  performance  of  an  infant's  contract,  but 
it  is  no  defense  to  an  action  for  a  positive,  direct,  and  willful 
tort  of  the  infant,  occurring  after  the  contract  is  made  and 
independently  of  it,  although  his  act  may  have  been  connected 
with  the  performance  and  constituted  a  breach  of  the  contract. 
The  distinction  is  between  the  positively  willful  and  merely 
negligent  acts  of  the  infant.  The  rights  of  parties  turn  in 
such  case,  not  upon  the  form  of  the  action,  but  upon  the  real 
nature  of  the  transaction.     (Post,  PV'  58^1,) 

Cases  cited:  Dial  u  Wood,  9  Bax.,  396;  Beasleyv.  State,  2  Yer., 
481;  Weigand  v.  MalatesU,  6  Cold.,  367. 

2.  Same.    Same.    Case  in  judgment. 

An  infant  contracted  to  thresh  a  neighbor's  wheat.  He  used 
for  the  purpose  an  engine  without  spark  arrester,  and  placed 
so  negligently  that  it  set  fire  to  and  burned  the  neighbor's 
barn  and  contents.  His  act  was  not  willful,  in  the  sense  of 
being  intentional,  but  it  was  negligent. 

Held:  Infancy  is  good  defense  to  an  action  against  the  in- 
fant for  the  value  of  the  barn  and  contents.  {Post,  pp.  55-57, 
61,  62.) 


FROM       POLK. 


Appeal     in     error     from     the     Circuit     Court     of 
Polk    County.       J.    G.    Parks,    J. 
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X.  Q.  Ali-en^  Teaynob  &  Smith,  B.  B.  C. 
Witt,  John  C.  Ramsey  and  John  S.  Shamblin 
for    Lowery. 

Bukkett  &  Mansfield,  Mayeield,  Son  & 
Aiken,  R.  M.  Copeland,  J.  L.  Smith  for 
Gate. 

;McAlistee,  J.  The  plaintiff  below  recovered  a 
verdict  and  judgment  for  the  snm  of  $310.00 
against  the  defendant,  Lowery,  for  the  value  of 
wheat  and  other  property  alleged  to  have  been 
destroyed    through    his    negligence. 

It  appears  from  the  proof  that  the  defendant, 
Lowery,  was  the  owner  of  an  engine  and  thresher, 
and  entered  into  a  contract  with  plaintiffs  to 
thresh  their  wheat  for  every  twentieth  bushel.  The 
contract  was  made  by  J.  Q.  Gate,  for  himself 
and  other  parties  in  interest,  with  the  defendant, 
Lowery.  .The  wheat  was  stored  in  a  large  shed 
on  Gate's  farm,  the  portion  of  each  of  the  par- 
ties being  packed  in  separate  tiers.  The  defend- 
ant, Lowery,  with  his  employes,  arrived  with 
the  thresher  early  in  the  morning  and  began 
threshing  the  wheat.  They  continued  threshing 
until  about  one  o'clock  in  the  afternoon,  when 
the  wheat  caught  fire  from  the  sparks  emitted 
from  the  engine,  and  both  the  wheat  and  oats 
stored  in  the  shed,  together  with  the  shed,  were 
totally    destroyed. 
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There  is  proof  tendinsj  to  show  the  value  -  of 
the  wheat  was  $730.00,  the  oats  $75.00,  and  the 
shed    $126.00. 

Separate  suits  were  brought  by  the  parties  in 
interest  against  the  defendant  before  a  Justice  of 
the  Peace  of  Polk  County.  In  the  Circuit  Court, 
by  consent  of  parties,  these  causes  were  heard 
together,  and  verdict  rendered  in  favor  of  the 
plaintiffs    for    sums    aggregating    $310.00. 

There  is  proof  tending  to  show  that  the  de- 
fendant proceeded  to  thresh  the  wheat  without 
any  spark  arrester  on  his  engine,  and  that  on 
the  day  preceding,  defendant  had  set  fire  to  the 
wheat  of  one  Howard,  while  threshing  it  There 
is  also  proof  tending  to  show  that  the  engine 
and  thresher  were  set  in  such  position  and  at 
such  an  angle  that  the  wind  blew  the  sparks 
directly  toward  the  shed.  It  is  also  shown  that 
the  wind  was  not  blowing  very  hard  in  the  morn- 
ing, but  during  the  day  its  velocity  greatly  in- 
creased, and  plaintiff,  seeing  there  was  danger  of 
the  wheat  catching  fire,  warned  defendant's  engi- 
neer, but  the  engineer  said  there  was  no  dan- 
ger; that  he  would  turn  on  an  exhaust  valve 
and  stop  the  sparks.  Plaintiff  admits  he  saw 
there  was  no  spark  arrester  on  the  engine,  but 
says  he  thought  that  was  all  right.  Plaintiff 
states  that  when  he  called  his  men  to  set  the 
engine  square,  the  work  had  commenced,  and  de- 
fendant   said    the    angle    set    was    all    right.      It    was 


SEPTEMBER  TERM,  1901.  67 

Lowery  v.  Cate. 

74  feet  from  the  point  the  fire  caught  to  the 
engine.  It  would  have  been  20  feet  further  if 
a  square  set  had  been  made.  PlaintiflF  states,  on 
cross-examination,  he  did  not  stop  them  from  mak- 
ing the  angle  set,  nor  did  he.  stop  them  from 
running  when  he  saw  the  danger,  for  the  reasoa 
the  engineer  told  him  there  was  no  danger,  and 
that  he  could  stop  the  sparks  by  turning  on  the 
exhaust   valve. 

There  is  no  proof  indicating  any  willfulness  on 
the  part  of  defendant  or  his  employes  in  setting 
fire  to  the  shed,  but  the  case  presented  by  plain- 
tiflF  is  one  of  negligence  in  the  operation  of  the 
engine  and     thresher. 

At  the  time  the  contract  was  made  and  the 
wheat  ,  destroyed,  the  defendant,  Lowery,  was  a 
minor  eighteen  years  of  age.  Plaintiff  Catejf  tes- 
tified that  he  said  to  defendant,  when  he  com- 
menced the  work,  that  he  seemed  rather  young 
to  be  running  a  thresher.  Defendant  replied  that 
he  did  not  know  much  about  it,  but  had  men 
with  him  as  employes  who  did  understand  it. 
On  the  trial  below,  the  defendant  pleaded  his  in- 
fancy in  bar  of  the  action.  Plaintiff's  counsel 
demurred  to  the  plea  on  the  groiind  that  the 
action  was  founded  upon  tort,  and  not  upon  con- 
tract, and  an  infant  is  liable  in  law  for  his 
torts.  The  Court  sustained  the  demurrer  and  the 
plea  was  stricken  from  the  file.  Counsel  for  de- 
fendant   also    submitted    a    supplemental    request,    ask- 
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in^  the  Court  to  charge  that  if  the  loss  resulted 
from  a  negligent  performance  of  the  contract,  and 
there  was  no  willful  or  intentional  wrong,  de- 
fendant would  not  be  liable.  This  request  was 
refused.  The  action  of  the  Court  on  the  plea 
and  refusal  to  charge,  as  requested,  is  made  the 
basis  of  the  third  assignment  of'  error,  and  raises 
the     determinative     question     in     the     case. 

We  are  of  opinion  the  Court  was  in  error  in 
sustaining  the  demurrer.  The  principle  is  well 
settled  that  an  infant  is  liable  in  an  action  ex 
delicto,  for  all  injuries  to  persons  or  property 
committed  by  him.  Dial  v.  Wood,  9  Baxter,  296; 
2     Yer.,     481 ;  6    Cold.,     367. 

"But  while  an  infant  is  liable  for  his  torts, 
he  is  not  liable  for  the  tortious  consequences  of 
his  breaches  of  contract,  and  though  the  action 
may  be  in  form  as  for  a  tort,  yet  if  the  sub- 
ject of  it  be  based  on  contract,  the  suit  will  be 
attended  with  all  the  incidents  of  an  action  ex 
contractu.  16  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
309.  Again,  the  mere  fact  that  the  cause  of 
action  grows  out  of  or  is  connected  with  contract, 
will  not  in  every  case  shield  the  infant  from 
liability.  If  the  tort  is  subsequent  to  or  inde- 
pendent of  the  contract,  and  not  a  mere  breach 
of  it,  but  is  a  distinct,  willful  and  positive 
wrong  in  itself,  then,  notwithstanding  the  contract, 
the  infant  is  liable.  This  principle  is  illustrated 
in     the    use    of    hired    horses.       If    an     infant    hires 
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a  horse  to  be  moderately  driven,  or  ridden,  and 
the  infant,  '  from  lack  of  experience,  rides  or 
drives  the  horse  immoderately,  or  injures  him  by 
unskillful  management,  it  is  a  mere  breach  of 
contract,  and  the  plea  of  infancy  is  a  complete 
defense  to  an  action  therefor.  But  if  the  infant 
willfully  and  intentionally  injures  the  animal,  or 
ases  him  for  a  different  purpose  for  which  he 
v-as  hired,  or  drives  him  elsewhere  or  beyond  the 
place  contemplated  in  the  contract,  it  is  a  conver- 
sion of  the  animal,  which  terminates  the  contract 
and  renders  the  infant  liable  in  trover  for  its 
value."  16  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
309. 

*^The  defense  of  infancy  cannot  be  pleaded  in 
actions  for  wrongs  independent  of  contract,  but  it 
may  be  pleaded  in  all  cases,  where  the  cause  of 
action  is  substantially  founded  on  a  contract, 
though  the  declaration  might  be  framed  in  form 
of  tort,  instead  of  a  contract.  So  that  the  plain- 
tiff cannot  indirectly  make  the  defendant  liable 
on  a  contract  made  during  infancy  by  merely 
changing  the  form  of  the  declaration."  Keener's 
Selections    on    Contracts,    Vol.    1,    p.    513. 

Mr.  Cooley,  in  his  work  on  Torts,  page  103, 
says:  "However,  there  is  an  exception  to  the 
rule.  The  distinction  is  this,  if  the  wrong  grows 
out  of  contract  relations,  and  the  real  injury  con- 
sists in  the  non-performance  of  a  contract  into 
which    the    party    wronged    has    entered    with    an    in- 
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fant,  the  law  will  not  permit  the  adult  to  en- 
force the  contract  indirectly  by  counting  on  the 
infant's  neglect  to  perform  it,  or  omission  of 
duty  under  it,  as  a  tort.  The  reason  is  obvious. 
To  permit  this  to  be  done  would  deprive  the 
infant  of  that  shield  of  protection  which,  in  mat- 
ters of  contract,  the  law  has  wisely  placed  be- 
fore   him. 

"If  suit  should  be  brought  against  an  infant  for 
the  immoderate  use  of  and  want  of  care  of  a 
horse,  which  has  been  bailed  to  him,  infancy  is 
a  good  defense,  the  gravamen  being  a  breach  of 
contract  of  bailment.  So  infancy  is  a  defense 
to  an  action  by  a  shipowner  against  his  super- 
cargo for  a  breach  of  his  instructions  regarding 
the  sale  of  the  cargo,  whereby  the  same  was  lost 
or    destroyed." 

Parsons  on  Contracts,  on  page  816,  says:  **An 
infant  is  protected  against  his  contracts,  but  not 
against  his  frauds  or  other  torts.  If  such  tort 
or  fraud  consist  in  the  breach  of  his  contract, 
then  he  is  not  liable  therefor  in  an  action 
sounding  in  tort,  because  this  would  make  him 
liable  for  his  contract  merely  by  a  change  in 
the  form  of  action,  which  the  law  does  not  per- 
mit." 

In  the  case  of  Kelts  v.  Hall,  9th  X.  H.,  p. 
44,  the  Court  says  that  no  liability  growing  out 
of    a    contract    can     be     asserted    against    an     infant. 


0 
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The  test  of  an  action  against  an  infant  Is 
whether  a  liability  can  be  made  out  without  tak- 
ing   notice    of     the    contract. 

Xow,  apiDljing  the  test  laid  down  in  the  cases 
fired,  it  will  be  observed  that  the  tort,  which  is 
the  foundation  of  the  present  action,  was  com- 
mitted in  the  performance  of  a  contract,  and  is  not 
a  willful  or  intentional  wrong,  done  independent 
of    and    outside    of    the    contract. 

The  claim  of  plaintiff  is  that  defendant  was 
pjilty  of  negligence  in  failing  to  have  reasonably 
safe  and  suitable  machinery,  in  that  it  had  no 
spark  arrester,  and  that  the  defendant  and  his 
employes  were  negligent  in  the  locating  of  tho 
engine  and  thresher  at  an  angle  and  in  such 
))roximity  to  the  wheat  shed.  The  gravamen  of 
the  action  is  that  this  negligence  constituted  a 
breach  of  the  contract  and  furnished  grounii  of 
liability. 

Plaintiffs  are  bound,  in  making  out  this  case, 
to  show  the  contract,  and  the  groimd  of  liability 
is  the  negligent  perfonnance  of  that  contract, 
whereby  injury  has  resulted.  There  is  no  claim 
of  willful  injury.  Plaintiff  must  have  known  at 
the  time  this  contract  was  made  that  defendant 
was  an  infant  under  twenty-one  years,  since  he 
admits  he  told  defendant,  he,  defendant,  seemed 
to  be  rather  young  to  run  a  thresher.  He  can- 
not now  complain  that  his  contract  was  in  law 
a     voidable    one,     and     that     it    imposed    no     liability 
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upon  the  defendant  for  its  negligent  performance. 
For  the  error  in  sustaining  the  demurrer  to 
the  plea,  and  in  refusing  the  supplemental  re- 
quest, the  judgment  is  reversed  and  the  cause  re- 
manded. 
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Centbal  Manufacturing   Company  v.    CJotton. 
{Knoxville.       November    6,    1901.) 

1.  SuPBSMB  CouBT.     Will  uot  revcrse  on  credlbilUy  of  vHimessea, 
This  Court  will  not  reverse  a  iudgment  for  a  plaintiff  based  upon 

the  verdict  of  a  jury,  or  upon  the  finding  of  the  Judge  sit- 
ting as  a  jury,  upon  the  ground  that  the  evidence  for  the 
plaintiff  is  so  overwhelmingly  contradicted  by  the  evidence  of 
other  witnesses  that  no  Court  can  believe  it.  This  Court  has 
no  power,  in  such 'case,  to  pass  upon  the  credibility  of  wit- 
nesses. That  question  is  within  the  exclusive  province  of  the 
jury- 
Cases  cited;  Railroad  v.  Abernathy,  106  Tenn.,  723;  Eller  v. 
Richardson,  89  Tenn.,  576;  Cowan  v.  Singer  Mfg.  Co.,  92  Tenn., 
376. 

2.  Same.     WiU  not  reverse  for  excessive  damages,  when. 

This  Court  refuses  to  reverse,  as  excessive,  a  judgment  of  3100, 
in  favor  of  a  father  for  an  injury  to  his  son,  causing  loss  of 
half  of  three  fingers,  although  it  appears  that  the  boy  received 
greater  wages  after  than  before  the  accident,  it  also  appear- 
ing that  he  lost  time,  and  that  his  injury  was  of  a  character 
to  impair,  and  did  impair  his  capacity  to  labor. 


FROM     HAMILTON. 


Appeal   in  error   from   Circuit  Court  of    Hamilton 
County.      Floyd  Estill,   J. 
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Creed   F.    Bates,    for    Manufacturing    Company. 

Head  &  Anderson  and  S.  B.  Wright,  for 
Cotton. 

Caldwell,  J.  Thomas  Cotton,  a  negro  boy, 
sixteen  years  of  age,  lost  about  half  of  three  fingers 
on  his  right  hand  while  operating  a  circular  cut-off 
saw  for  the  Central  Manufacturing  Company.  His 
father,  Arthur  Cotton,  brought  this  action  in  his 
own  right  to  recover  damages  from  the  company  for 
the  loss  he  sustained  by  the  injury  to  his  son.  The 
Circuit  Judge,  sitting  without  a  jury,  found  the 
facts  in  favor  of  the  plaintiff  and  rendered  a  judg- 
ment against  the  defendant  for  $100.  Having  ap- 
pealed in  error,  the  defendant  here  asserts  that 
there  is  no  evidence  to  sustain  the  finding  below. 
The  boy  testified  with  great  positiveness  and  circum- 
stantiality as  to  the  cause,  manner,  and  extent  of 
his  injuries.  His  testimony  tended  strongly  to  show 
that  a  certain  wooden  contrivance,  called  a  <<  slide,'' 
on  which  he  was  required  to  push  timber  against 
the  rapidly  revolving  saw,  was  defective  in  its  con- 
trolling, grooves,  and  fastenings,  and  that,  while  he 
was  in  the  careful  discharge  of  his  duties  to  the 
defendant,  these  defects  caused  the  slide  to  leave  its 
proper  position  and  throw  his  hand  upon  the  teeth 
of  the  saw,  with  the  result  heretofore  stated.  The 
brief,  filed  in  support  of  defendant's  assignment  of 
error,    concedes    that    the    boy   gave    such    testimony. 
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but,  nevertheless,  presents  the  contention  that  ' '  the 
extraordinary  theory  of  the  accident  by  the  boy 
is  so  overwhelmingly  contradicted"  by 
the  evidence  of  other  witnesses  that  * '  no  Court  can 
believe  him."  This  contention  ignores  the  fact  that 
this  Court  has  no  power,  in  such  a  case,  to  pass 
upon  the  credibility  of  witnesses.  That  power  rests 
with  the  jury  alone,  or  with  the  Court  below  when 
trying  the  case  as  a  juyr.  When  the  jury,  or  the 
trial  Court  as  a  jury,  in  the  exercise  of  its  peculiar 
right,  has  given  credit  to  one  witness  and  refused 
credit  to  other  witnesses,  however  numerous,  this 
Court  has  no  power  to  reverse  that  decision  and 
give  credit  to  the  greater  number,  as  it  is  now 
asked   to   do. 

The  late  case  of  Railroad  v.  Ahenmthy  is  in 
point.  It  was  there  said:  *'In  considering  the  first  as- 
signment of  error,  which  is  that  there  is  no  evidence 
to  support  the  verdict,  this  Court  takes  as  true  the 
strongest  legitimate  view  of  the  testimony,  in  favor 
of  Abernathy  and  discards  all  countervailing  testimony 
because  the  jury,  whose  exclusive  province  it  was 
to  pass  upon  the  credibility  of  witnesses,  has,  by  its 
verdict,  resolved  all  conflicts  in  his  favor."  106 
Tenn.,    728,    724. 

The  finding  of  facts  by  a  trial  Judge  without  a 
jury  is  entitled  to  the  same  weight  in  this  Court  as 
the  verdict  of  a  jury.  Eller  v.  RichardHou  89 
Tenn.,  576;  Coimn  v.  Shiger  Mfg,  Co.,  92  Tenn., 
376.       It    resolves   all    conflicts   in   favor    of    the   suc- 
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cessful  party  and  gives  him,  in  this  Court,  the 
benefit  of  the  strongest  legitimate  view  of  the  testi- 
mony introduced  in  his  behalf.  It  follows,  then, 
that  the  boy's  testimony  in  the  present  case  must 
now  be  accepted  as  true,  and,  when  that  is  done, 
there  is  no  room  to  dispute  that  the  defendant  was 
guilty    of   actionable   negligence. 

It  is  further  urged  by  the  defendant  that  the 
plaintiff  has  suffered  no  loss  and  should  have  no 
recovery  because  it  is  admitted  that  he  has  gen- 
erally received  larger  x  daily  wages  for  his  son  since 
the  injury  than  before.  Though  plausible  at  first 
glance,  this  position  is,  in  reality,  not  tenable.  The 
mere  fact  that  the  boy  has,  since  the  injury,  when 
at  work,  generally  received  from  another  employer 
more  money  per  day  for  his  labor  than  he  pre- 
viously received  from  the  defendant,  does  not  show 
that  his  earning  capacity  has  not  been  impaired. 
Certainly  the  loss  of  three  fingers  has  not  rendered 
him  more  valuable  as  a  laborer;  and  yet,  that  is 
the  logical  result  of  the  criterion  invoked;  for  he 
has  obtained  more  for  his  labor  latterly  than  he  re- 
ceived for  it  formerly.  The  defendant,  with  which 
he  was  not  bound  to  remain,  may  have  paid  less 
than  his  labor  was  worth;  or  his  employer,  who 
was  not  bound  to  keep  him,  may  have  paid  more 
than  it  was  worth;  or  wages  for  such  work  may 
have  advanced  in  the  meantime  more  than  the  dif- 
ference between  those  two  rates.  However  that  may 
be,    everybody  must   know  that  a   common  laborer,  as 
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this  boy  was  and  is,  cannot  at  all  times  perform 
so  much  labor,  or  always  command  so  large  com- 
pensation, in  this  maimed  condition  as  he  could 
with    his   two    whole   hands. 

Moreover,  the  plaintiff  testifies  (and  his  testimony 
must  here  be  regarded  as  true),  that  his  son  lost 
considerable  time  while  his  wounds  were  being  cured; 
that  the  defendant  paid  him  for  some  work  after 
his  injury  at  a  lower  rate  than  before,  and  that  he 
was  by  the  injury  permanently  disabled  for  doing 
many  useful  things  about  home  that  he  was  accus- 
tomed to  do  before  the  loss  of  his  fingers.  Thus 
some  loss  to  the  plaintiff  is  unmistakably  established, 
and,  while  the  amount  thereof  cannot  be  ascertained 
by  exact  calculation,  the  judgment  pronounced  seems 
entirely  reasonable.  Indeed,  there  is  no  contention 
that  the  amount  of  the  recovery  is  excessive,  if  any 
amount  be   allowed. 

AflSrm. 
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Nash    v.    Knoxville. 

{Knoxville.       November    7,    1901.) 

Municipal  Corporations.  Not  Ikible  for  physician^s  services  in 
smallpox  cases,  when. 

A  municipal  corporation  is  not  liable  to  a  physician,  filling  the 
position  of  Secretary  of  the  Board  of  Health  on  a  salary,  for 
services  rendered  outside  his  regular  official  duties,  at  the  in- 
stance of  other  city  officials  having  no  authority  to  employ 
him,  in  suppressing  an  epidemic  of  smallpox,  where  it  appears 
that  he  was  not  employed  by  the  city  authorities  to  render 
such  services,  and  that  he  gave  no  notice  of  his  purpose  to 
make  extra  charge  for  same,  aod  that  the  city  authorities  did 
not  accept  and  could  not  have  prevented  his  rendering  same. 

Case  cited:  Nashville  v.  Toney,  10  Lea,  647. 


FROM    KNOX. 


Appeal     from    Chancery   Court    of    Knox    County. 
H.    G.    Kyle,    Ch. 

J.   W.  Caldwell,  and  Sansom,   Welker  &  Parker 
for   Nash. 

R.    L.    Gates  for    Knoxville. 

McAlister,    J.      The   object   of   this  bill    is    to  re- 
cover  for    professional     services    alleged    to    have    been 
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rendered  the  city  by  complainant  in  the  treatment 
of  smallpox  patients.  The  bill  alleged  that  the  com- 
plainant is  a  regular  practicing  physician  in  the  city 
of  Knoxville;  that,  in  the  latter  part  of  the  year 
1897  and  the  early  part  of  1898,  extending  up  to 
June,  1898,  smallpox  was  prevailing  to  a  greater  or 
less  extent  in  the  city.  Complainant  alleges  that  at 
that  time  he  was  Secretary  of  the  Municipal  Board 
of  Health.  He  alleges  further  that  he  was  the  only 
physician  in  the  city  of  Knoxville  who  had  any  ex- 
perience in  the  diagnosis  and  treatment  of  smallpox, 
and  that  he  was  called  upon  by  officials  of  the  city 
to  render  what  services  he  could  in  the  suppression 
of  the  epidemic,  which  at  that  time  was  spreading. 
Complainant  further  alleges  that  he  accordingly  per- 
formed the  services  as  set  out  in  his  itemized  state- 
menta  of  account  which  are  filed  as  exhibits  to  his 
bill.  It  is  further  alleged  that  during  this  period, 
from  about  the  first  of  December,  1897,  to  June, 
1898,  his  private  practice  was  almost  totally  de- 
stroyed, owing  to  the  fact  that  his  patients  would 
not  employ  him  on  account  of  his  practice  among 
smallpox  patients.  He  alleges  that  his  services  to 
the  city  were  reasonably  worth  $1,116,  and  that  his 
private  practice  was  worth  more  than  the  sum  of 
$250.  He  further  alleges  that  his  duties  as  Secre- 
tary of  the  Board  of  Health  were  merely  clerical, 
and  that  his  services  in  the  treatment  of  smallpox 
patients  were  not  required  by  his  official  duties. 
Defendant    answered    the     bill,     denying    first    that 
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complainant  was  ever  employed  to  perform  the  serv- 
ices; second,  that  the  services  were  actually  per- 
formed; third,  the  reasonableness  of  the  charges; 
and  fourth,  that  Dr.  Nash,  as  Secretary  of  the 
Board  of  Health,  could  contract  with  the  city  for 
the  performance  of  duties  that  required  additional 
compensation. 

The  Chancellor,  on  the  hearing,  dismissed  the  bill, 
and  on  appeal  this  decree  was  affirmed  by  the  Court 
of  Chancery  Appeals.  That  Court  held  upon  the 
proof  that  Dr.  Nash  was  not  employed  to  render 
these  services,  and  that,  so  far  as  the  city  was  con- 
cerned, they  were  rendered  gratuitously  and  wholly 
without   authority   to   bind   the   Mayor   and  Aldermen. 

It  is  insisted  that  whether  Dr.  Nash  was  lawfully 
employed  or  not,  his  services  were  accepted  by  the 
city,  and  that  therefore  the  city  is  liable.  Counsel 
cite  in  support  of  this  position  Nrnhville  v.  Toney^ 
10   Lea,    467,    in    which    it   appeared,  viz. : 

''And  on  June  7,  1873,  they  passed  the  follow- 
ing resolution:  'That  the  Mayor,  in  conjunction  and 
with  the  advice  of  a  sanitary  commission  of  physi- 
cians, just  appointed  by  the  Mayor,  be  and  they  are 
hereby  authorized  to  adopt  and  carry  out  such  meas- 
ures, and  employ  such  means,  as  may  be  deemed 
necessary  to  maintain  the  health  of  the  city  and  to 
prevent  the  further  spread,  if  possible,  of  the  chol- 
era.' The  testimony  showed  that  a  large  number  of 
the  cholera  patients  were  sent  by  the  Mayor  and 
sanitary   commission    to   the  hospital   to  be   nursed  and 
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taken  care  of,  etc.,  by  the  plaintiff,  who  furnished 
them  nurses,  bedding,  care,  boarding,  lodging,  med- 
icines, brandies,  wines,  etc.,  to  a  large  amount  and 
of   considerable   value. 

'^It  was  first  objected  by  defendant,  and  the 
Court  was  requested  to  charge  the  jury,  that  there 
was  no  privity  of  contract  between  the  plaintiff  and 
the  defendant,  and  that  the  plaintiff  was  not  en- 
titled to  maintain  the  action.  This  the  Court  de- 
clined, but  charged  that  under  the  resolutions  of  the 
City  Council,  above  referred  to,  the  plaintiff  was  en- 
titled to  maintain  the  action  in  her  own  name,  as 
matron  of  the  hospital,  and  recover  whatever  sum 
the  proof  should  show  she  was  entitle<l  to.  This 
charge,  in  view  of  the  testimony,  was  correct,  and 
might  have  gone  further  and  stated  that  if  the  de- 
fendant had  made  no  other^  provision  for  taking  care 
of  its  charity  patients,  and  knew  that  the  plaintiff 
was  taking  care  of  and  supporting  them  for  and  on 
account  of  the  city,  and  accepted  and  received  the 
benefit  of  such  services,  she  could  recover,  under 
the  common  count  in  assumpsit  for  work  and  labor, 
etc.,  whatever  the  same  was  reasonably  worth,  and 
even  if  there  was  no  special  contract  existing  with 
the  plaintiff.  2  Kent's  Com.,  291;  42  N.  H.,  125; 
13  111.,  371;  Dillon  on  Mun.  Corp.,  Sec.  385." 
Nashville   v.    To)iey^    10    Lea,    047. 

We  do  not  think  the  Toney  case  applies  here. 
The  Court  of  Chancery  Appeals  finds  that  there  is 
nothing    to    show    the    city    authorities    accepted    the 
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services  of  Dr.  Nash,  or  could  in  any  way  have 
prevented  them.  The  city  was  given  no  notice, 
says  the  Court,  that  the  Doctor  was  rendering  the 
services  charged  for  and  was  relying  on  the  city  for 
pay.  The  fact  is  that,  at  the  time  Dr.  Nash  claims 
to  have  rendered  these  services,  he  was  in  the  em- 
ployment of  the  city  at  a  salary  of  $300  per  an- 
num as  Secretary  of  the  Municipal  Board  of  Health. 
The  city  authorities  were  well  warranted  in  believ- 
ing that  Dr.  Nash  was  rendering  these  services  in 
connection  with  his  office.  It  is  said,  however,  that 
in  respect  of  some  of  the  items  of  his  account  for 
professional  services  rendered,  he  was  specifically  em- 
ployed by  Dr.  Coile,  the  city  physician.  We  held 
at  the  last  term  here  that  Dr.  Coile,  the  city  phy- 
sician, was  entitled  to  no  extra  compensation  for 
similar  services  rendered  during  the  prevalence  of 
said  epidemic,  for  the  reason  they  came  within  the 
scope  of  his  official  duties.  It  is  clear  from  the 
provisions  of  the  charter  as  well  as  the  ordinances 
of  the  city  that  Dr.  Coile  had  no  authority  to  em- 
ploy the  Secretary  of  the  Board  to  perform  such 
services  at  an  extra  compensation,  nor  any  authority 
to  incur  any  liability  against  the  city.  Moreover, 
the  substance  and  effect  of  Dr.  Coile's  testimony  is, 
that  in  certain  cases  for  which  Dr.  Nash  has  made 
a  charge,  he  (Coile)  called  upon  Dr.  Nash  to  verify 
his  (Coile's)  diagnosis  as  to  smallpox,  but  that  Dr. 
Nash    did    not    treat    these    patients.       Dr.    Coile   dis- 
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claims    any    knowledge     whatever    of     many    of     the 
items   for   which  Dr.    Nash   has   made   a   charge. 

We  do  not  doubt  that  Dr.  Nash  did  render  val- 
uable services  to  the  city,  but  under  the  facts  found 
by  the  Court  of  Chancery  Appeals  and  the  law  gov- 
erning the  case,  we  are  constrained  to  hold  the  city 
is   not   liable.      Affirmed. 
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Crowley   v.    Railroad.  ■ 

(Khoxville.       November    9,    1901.) 

Declaration.    Averments  ofy  sufficiently  cerUiiri,  when. 

A  declaration,  in  an  action  ag'ainst  a  railway  company  for  per-  | 

sonal  injuries,  is  sufficiently  certain  whicli  avers  that,  on  a  | 

particular  day  and  near  a  particular  place,  the  defendant  did 
wrongfully  and  negligfently  run  one  of  its  engines  and  cars 
upon,  against,  and  over  ''the  plaintiff,  who  was  without 
fault,  bruising,  injuring,  and  wounding  him,'*  without  stating 
the  time  of  day  or  night  the  accident  occurred,  or  describing 
the  train  or  direction  it  was  running. 

Cases  cited:  Railroad  v.  Pratt,  85  Tenn.,  9;  Railroad  v.  Davis, 
104  Tenn.,  442;  Chattanooga  Rapid  Transit  Co.  v.  Walton,  105 
Tenn.,  415;  Railroad  v.  House,  96  Tenn.,  5.53. 


FROM     HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Ham- 
ilton  County.      Floyd   Estill,    J. 

Murray  &   Murray,    for   Crowley. 

Head   &   Anderson,    for   Railroad. 

Caldwell,  J.  The  declaration  in  this  case  is  as 
follows:  *'The  plaintiff ,  Charles  Crowley,  a  minor 
under  the  age  of  twenty-one  years,  by  his  next 
friend,    Robert  Crowley,   sues   the   defendant,   the  Cin- 
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cinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, a  corporation  under  the  laws  of  the  State  of 
Ohio,  duly  in  Court  by  summons,  for  the  sum  of 
two  thousand  dollars  ($2,000)  damages,  upon  the  fol- 
lowing state  of  facts:  Upon  the  twenty-second  day 
of  June,  1900,  the  defendant  was  a  railroad  corpo- 
ration, had  been  prior  thereto  and  still  is  such, 
operating  a  line  of  railway  from  Cincinnati,  Ohio, 
to  New  Orleans,  Louisiana,  a  portion  of  which  line 
of  railway  is  located  in  Hamilton  County,  Tennessee, 
upon  which  line  of  railway  it  operated  divers  and 
many  engines  and  cars,  having  in  its  service  divers 
and  many  employees,  when  on  the  day  and  year 
aforesaid  the  defendant  upon  the  line  of  railway  near 
Harrison  pike,  in  Hamilton  County,  Tennessee,  did 
wrongfully  and  negligently  run  one  of  its  engines 
and  cars  upon,  against  and  over  said  Charles  Crow- 
ley, who  was,  without  fault  on  his  part,  bruising, 
injuring,  and  wounding  him,  causing  him  to  suffer 
great  pain  of  body  and  mental  anguish,  to  pay  out 
large  sums  of  money  for  medicine  and  doctor's  bill, 
and  to  be  permanently  injured  to  his  damage  as 
aforesaid." 

Defendant  moved  the  Court  *'to  require  the 
plaintiff  to  be  more  specific  in  the  charge  in  the 
declaration  as  to  the  train,  engine,  or  car  which  was 
run  against  him,  and  to  set  forth  the  particulars 
thereof."  The  Court  sustained  the  motion,  and 
**  ordered  that  the  declaration  set  forth  the  time  of 
day  or   night   the   accident  occurred,    the  direction  the 
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train  was  moving,  or  otherwise,  and  what  train  and 
such  other  particulars  as  to  enable  the  defendant  to 
prepare  its  defense."  In  response  to  that  order  the 
next  friend  filed  an  affidavit,  in  which  he  stated  that 
he  was  not  present  when  the  injury  was  inflicted;  that 
the  plaintiff  was  under  eight  years  of  age,  and  could 
give  him  no  definite  information  about  it,  and  that 
for  those  reasons  he  was  ''wholly  unable  to  make 
any  statement  with  reference  to  what  train  did  the 
injury,  or  the  direction  it  was  traveling;"  that  he 
was  informed  that  *'the  injury  occurred  on  the  after- 
noon of  the  day  mentioned  in  the  declaration,"  but 
did  not  know  that  his  information  was  correct. 
Thereupon  the  plaintiff  moved  the  Court  to  vacate 
the  order  requiring  amendment  of  the  declaration. 
That  motion  was  overruled,  and,  because  of  plain - 
tiflf's  failure  to  comply  with  the  order  to  amend,  the 
declaration  was  stricken  out,  and  the  suit  dismissed. 
The  plaintiff  appealed  in  error,  and  here  seeks  a 
reversal   of   the   lower   Court's   action. 

The  learned  judge  was  in  error.  No  rule  of 
pleading  requires  that  a  plaintiff,  suing  a  I'ailway 
company  for  personal  injuries  received  in  a  collision 
with  one  of  its  trains  shall  declare  the  hour  of  the 
day  in  which  the  alleged  wrong  was  done,  or  the 
direction  in  which  the  train  was  moving  at  the  time, 
or  which  one  of  the  defendant's  trains  caused  the 
injuries.  It  is  sufficient  for  the  plaintiff  to  aver, 
as  was  done  in  this  case,  that  on  a  particular  day 
and     near    a     particular     place     "the     defendant    did 
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wrongfully  and  negligently  ran  one  of  its  engines 
and  cars  upon,  against,  and  over"  the  plaintiff,  who 
was  without  fault,  '' bruising,  injuring,  and  wound- 
ing him,"  etc.  Rail  road  Co.  v.  Pratt^  85  Tenn.,  9; 
Railroad  v.  Darh,  10*4  Tenn.,  442;  Chattanooga 
Rapid    Transit    Co,    v.     Walton^    105    Tenn.,    415. 

The  reports  of  these  cases  show  that  in  the  first 
of  them  the  plaintiff  averred  that  on  a  certain  day 
and  in  a  certain  county,  without  stating  the  hour  or 
the  particular  place,  the  defendant  wrongfully  and 
negligently  ran  its  engine  and  cars  upon  and  against 
the  plaintiff,  without  stating  the  direction  or  kind  of 
train,  and  that  in  the  other  two  cases  it  was  averred 
that  the  defendant  wrongfully  and  negligently  ran 
its  engine  and  cars  upon  and  against,  etc.,  without 
stating  what  particular  train  it  was,  or  the  direction 
of   its   movement. 

Caruthers  gives  the  following  form  of  declaration 
for  damages  for  running  carriage  of  defendant  against 
carriage  of  plaintiff',  namely:  ''The  plaintiff  sues  the 
defendant  for  one  thousand  dollars,  as  damages  for 
forcibly,  on  the  first  day  of  elune,  1859,  driving  a 
carriage  against  the  plaintiff*' s  carriage,  in  which 
he  was  riding  along  the  public  highway,  whereby  the 
plaintiff's  carriage  was  broken,  and  the  plaintiff  was 
thrown  out  of  it  and  wounded,  and  suffered  there- 
from great  pain,  and  was  disabled  from  attending  to 
his  business  for  a  month,  and  was  at  great  expense 
in  endeavoring  to  be  cured,  and  also  in  having  the 
carriage    repaired."       History   of    Lawsuit,    Sec.    159, 
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In  that  form,  it  will  be  observed,  he  states  the 
time  of  the  alleged  wrong  as  *'on  the  first  day  of 
June,  1859,"  the  place  as  on  "the  public  highway," 
and  the  defendant's  vehicle  as  **a  carriage,"  without 
giving  the  hour  of  the  day,  the  exact  point  of  the 
collision,  the  direction  the  defendant's  carriage  was 
going,    or   a   description   of  his   carriage. 

In  the  second  volume  of  Chitty  on  Pleadings  (16th 
Am.  Ed.),  p.  576,  that  part  of  a  declaration  stat- 
ing the  cause  of  action  against  a  railway  company 
for  negligently  running  a  train  against  the  plaintiff, 
is  given  in  these  words,  viz.:  "That  the  defendants 
were  possessed  of  a  railway  locomotive  engine  and 
train  of  carriages  attached  thereto,  and  were,  by 
their  servants,  driving  and  conducting  the  same  upon 
a  certain  railway,  and  the  plaintiff  was  lawfully 
crossing  the  said  railway,  and  the  defendants,  by 
their  servants,  so  negligently  drove  and  conducted 
the  said  engine  and  train  that  thereby  the  same  ran 
and  were  driven  against  the  plaintiff  and  severely 
injured   him." 

Nothing  is  there  averred  as  to  the  direction  the 
colliding  train  was  moving,  nor  as  to  any  feature 
distinguishing  that  train  from  any  other  train  of  the 
defendants,  nor  as  to  the  particular  place  of  the 
collision. 

In  Norfolk^  etc.^  R,  B.  Co,  v.  Ornishy^  27  Gratt. 
(Va.),  455,  which  was  an  action  against  a  railway 
company  for  running  over  a  young  child,  as  here, 
the   declaration    of    the    plaintiff,    which   is    made   the 
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precedent  for  form  14384:  in  13  Enc.  of  Forms,  pp. 
47,  48,  was  in  substance  the  same  as  that  in  this 
case,  though  less  de6nite  as  to  the  locics  in  quo* 
Passing  over  the  caption  and  suing  part,  that  dec- 
laration is  as  follows:  '*For  that  whereas  the  de- 
fendants, before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  mentioned,  to  wit:  On 
the  thirtieth  day  of  August,  in  the  year  1869,  were 
the  owners  of  a  certain  railroad,  to  wit:  of  a  rail- 
road from  the  said  city  of  Norfolk,  which  connects 
with  the  Southside  Railroad  at  or  near  the  city  of 
Petersburg,  and  of  certain  engine  and  cars,  then 
under  the  care  and  management  of  certain  servants 
of  the  said  defendants;  nevertheless  the  said  defend- 
ants by  their  said  servants  so  carelessly,  negligently, 
and  improperly  behaved  and  conducted  themselves  in 
and  about  the  management,  control,  and  direction  of 
the  said  engine  and  cars,  that  the  same,  by  and 
through  the  default,  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  servants  of  the  said  de- 
fendants, then  with  great  force  and  violence  were 
driven  and  struck  against  the  plaintiff,  by  means 
whereof  the  right  arm  of  the  plaintiff  was  so  fract- 
ured and  injured  that  it  became  necessary  to  ampu- 
tate the  same,  and  the  said  arm  was  thereupon 
amputated,  and  he  was  otherwise  greatly  wounded, 
bruised,  and  injured,  and  so  remained  for  a  long 
space  of  time;  and  also  by  means  of  the  premises 
the   plaintiff  was    so    maimed   as    to    be   disabled   for 
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the    remainder   of    his    life,    to    the    damage   of    said 
plaintiff   $50,000." 

There  again  are  mentioned  the  day,  but  not  the 
hour  of  the  injury;  the  train  complained  of,  but  not 
its  distinguishing  features  or  direction;  the  railway 
on  which  it  was  operated,  but  not  the  colliding 
point. 

In  reference  to  the  last  of  these  matters,  the 
place  of  collision,  that  declaration,  like  those  quoted 
from  Caruthers  and  Chitty,  is  far  less  specific  than 
is   the   declaration    before    us. 

It  is  worthy  of  remark,  also,  that  no  one  of 
those  three,  declarations  particularizes  the  elements  of 
negligence  attributed  to  the  defendant,  but  all  of 
them  state  the  act  of  negligence  in  general  terms, 
as   was   done   by   this   plaintiff. 

Just  what  was  meant  by  the  concluding  clause  of 
the  order,  *<and  such  other  particulars  as  will  enable 
the  defendant  to  prepare  its  defense,"  is  not  easily 
ascertained.  If,  as  indicated  in  the  argument  of 
counsel,  it  was  intended  thereby  to  require  the 
plaintiff  to  state  whether  or  not  the  collision  oc- 
curred at  such  a  place  and  in  such  a  movement  of 
the  train,  that  the  defendant  was  not  bound  to 
ol)serve  the  statutory  precautions  for  the  prevention 
of  accidents  (Shannon's  Code,  Sec.  1574,  Subsec.  4), 
then  the  requirement  was  unauthorized,  for  the 
plaintiff  was  obliged  by  no  rule  of  good  pleading  to 
aver  the  one  alternative  or  the  other.  He  need  not, 
as    to    the   locuf<   l?i   quo   and    as    to    the    movement   of 
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the  train^  have  averred  more  than  he  did — that  is, 
that  *'the  defendant  upon  the  (its)  line  of  railway, 
near  Harrison's  Pike,  in  Hamilton  County,  Tennes- 
see, did  wrongfully  and  negligently  run  one  of  its 
engines  and  trains  upon,  against,  and  over''  him. 
If  the  fact  be  that  the  train  causing  the  injury  was, 
at  the  time,  in  a  yard  of  the  company  and  engaged 
in  switching,  so  as  to  preclude  the  application  of 
those  precautions  {Railroad  v.  House^  96  Tenn.,  552; 
Railroad  v.  Abemathyj  106  Tenn.,  723),  the  de- 
fendant may  get  the  benefit  of  it  by  proper  plea 
and  proof,  but  it  was  not  incumbent  on  the  plaint- 
iff to  affirm  or  negative  such  a  fact  in  his  declara- 
tion. Having  filed  a  declaration,  whose  averments 
convey  a  reasonable  certainty  of  meaning,  and,  by  a 
iaXv  and  natural  construction,  show  a  substantial 
cause  of  action,  he  could  not  properly  have  been 
required    to   do   more.      Shannon's   Code,    §4605. 

This  opinion  controls  the  case  of  Robert  Crowley, 
the  father  of  this  plaintiff,  against  the  same  defend- 
ant, for  the  loss  he,  the  father,  sustained  by  the 
injury  to  his  son,  the  declaration  in  that  case  being 
almost  a  literal  copy  of  that  herein  considered,  and 
the   rulings   of   the  court   below   being   the   same. 

Reverse  both  cases  and  remand  for  further  pro- 
ceedings. 

24P--6 
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Condon     v,     Maloney, 

AND 

State   ex  rel   i\   Condon. 
{Knoxville,       Xovember     9,     1901.) 

1.  Mandatory  Injunction.     Barely  used  by  the  courts. 

The  extraordinary  process  of  mandatory  injunction  is  rarely 
used  by  the  courts.     (Post,  p.  86.) 

2.  Constitutional  Law.    General  rules. 

All  intendments  are  in  favor  of  the  constitutionality  of  an  Act 
of  the  Legislature  passed  with  the  forms  and  ceremonies 
requisite  to  give  it  the  force  of  law.  Every  reasonable  doubt 
must  be  solved  in  favor  of  the  legfislative  action.  He  who 
seeks  to  have  a  legislative  Act  declared  void  on  the  ground 
that  it  is  violative  of  the  Constitution,  must  be  prepared  to 
place  his  finger  on  the  clause  which  vitiates  it.     (Post,  p.  87.) 

Case  cited:  Cole  Mfg.  Co.  v.  Falls,  90  Tenn.,  468. 

3.  Same.     Same. 

The  phrases  "by  the  law  of  the  land"  and  *'due  process  of 
law,"  as  used  in  constitutional  provisions,  are  exact  equiva- 
lents.    {Post,  p.  88.) 

Case  cited:  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.,  421. 

4.  Knox  County  Road  Law.  •  Not  vicUrus  class  legislation. 

The  '*Knox  County  road  law  "—Acts  1901,  Ch.  8— which  applies 
only  to  "counties  having  a  population  of  not  less  than  70,000, 
and  not  more  than  90,000,  under  the  t^ederal  census  of  the 
year  1900,  or  any  subsequent  Federal  census,"  is  not  vicious 
class  legislation,  although  only  a  single  county,  to  wit:  Knox 
County,  was  embraced  within  its  classification  under  the  Fed- 
eral census  of  1900,  and  two  counties,  to  wit:  Davidson  and 
Shelby,  were  excluded  from  its  operation,  as  having  more 
than  90,000  inhabitants,  and  the  remaining  counties  of  the 
State  were  excluded  from  its  operation,  as  having  less  than 
70,000  inhabitants  under  that  census.     (Post,  pp.  W-5«.) 

Constitution  construed:  Art.  I,  {8;  Art.  XI,  Sec.  8. 

U.  S.  Const.,  XIV  Amendment. 

Act  construed:  Acts  1901,  Ch.  8. 
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Cases  cited:  Stratton  v.  Morris,  88  Tenn.,  534;  Harbison  v.  Enox- 
ville  Iron  Co.,  103  Tenn.,  421;  Luehrman  v.  Taxing  District,  2 
Lea,  435;  Cook  v.  State,  90  Tenn.,  407;  State  ex  rel.  v.  Schlitz 
Brewing  Co.,  104  Tenn.,  715  ;  Peterson  v.  State,  104  Tenn.,  137. 

5.  Same.    Not  olnioxious  as  embracing  two  distinct  siibjects. 

The  "Knox  County  road  law" — Acts  1901,  Ch.  8 — is  not  obnox- 
ious to  constitutional  objection,  as  embracing  two  distinct 
subjects,  although  it  deals  with  public  roads  and  the  county 
workhouse  in  a  single  statute.     {Post,  PP*  98-100.) 

Constitution  construed:  Art.  II,  Sec.  17. 

Cases  cited:  Cannon  v.  Mathes,  8  Heis.,  504;  Cole  Mfg.  Co.  v. 
Falls,  90  Tenn.,  466;  Ryan  v.  Terminal  Co.,  102  Tenn.,  123; 
State  u  Brown,  103  Tenn.,  450. 

6.  Sahb.    Not  vioUms  as  depriving  the  people  of  home  rule. 

The  "  Knox  County  road  law  "—Acts  1901,  Ch.  8— does  not,  by 
authorizing  the  Governor  to  appoint  the  Road  Commission 
therein  created  to  hold  until  the  next  general  election,  violate 
that  clause  of  the  Constitution  which  forbids  the  filling  of  any 
office  created  by  the  Legislature  otherwise  than  by  election 
by  the  people  or  by  the  County  Court.    {Post,  pp.  100-102.) 

Constitution  construed:  Art.  XI,  Sec.  17. 

7.  Ofpick.     Vacancy  in. 

The  filling  of  newly  created  office  for  the  first  time  is  the  filling 
of  a  vacancy  within  the  meaning  of  the  constitutional  provis- 
ion that  **  the  election  of  all  officers  and  the  filling  of  all  va- 
cancies, not  otherwise  directed  or  provided  by  this  Constitu- 
tion, shall  be  made  in  such  manner  as  the  Legislature  shall 
direct."    (Post,*p.  101.) 

Constitution  construed:  Art.  7,  Sec.  4. 

Cases  cited:  State  ex  reL  v.  Maloney,  92  Tenn.,  62;  State  v.  Glenn, 
7  Heis.,  472. 


FKOM      KNOX. 


Appeal  from  the  Chancery  Court  of  Knox   County. 
Jos.  W.  Sneed,  J. 
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S.  G.  Hetskell,  J.  M.  King,  C.  T.  Gates, 
Jb.,    and    Caldwell    &    Caldwell    for    Condon. 

Geeen  &  Shields  and  Pickle  &  Turner  for 
Maloney. 

and 

State     Ex     Rel     v.     Condon. 

(Knoxville.       November     9,     1901.) 

Appeal  from  the  Chancery  Court  of  Knox  County. 
Jos.  W.  Sneed,  J. 

Green  &  Shields  and  Pickle  &  Turner  for 
relators. 

J.  W.  Caldwell  and  C.  T.  Cates,  Jr.,  for 
Condon. 

Beard,  J.  These  are  consolidated  causes.  The 
first  is  a  proceeding  by  mandatory  injunction,  to 
compel  the  defendant,  Maloney,  as  County  Judge, 
to  examine  and  approve  the  bonds  of  complain- 
ants as  road  commissioners  of  Knox  County,  they 
asserting  claim  to  that  office,  by  virtue  of  an 
appointment  by  the  Governor,  pursuant  to  the  pro- 
visions of  an  Act  of  the  last  session  of  the  Leg- 
islature. (Acts  1901,  Ch.  8,  p.  10.)  In  their 
bill,  it  is  alleged,  that  they  had  tendered  to  the 
defendant,  the  bonds  executed  in  all  respects  as 
required  of  them  by  Section  15  of  the  Act,  for 
his    approval     as    County    Judge,     and    that    he    had 
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declined  to  examine  or  approve  them,  upon  the 
sole  ground  assumed  by  him,  that  the  Act  was 
void  for  unconstitutionality,  and  the  prayer  of  the 
bill  is  that  a  mandatory  injunction  be  awarded 
to  require  him  to  discharge  the  duty  of  examina- 
tion and  approval  as  one  merely  ministerial.  In 
accordance  with  the  prayer,  a  writ  of  mandatory 
injunction  was  awarded.  Subsequently  a  demurrer, 
calling  in  question  the  right  of  the  complainants 
to  this  injunction,  and  challenging  the  constitu- 
tionality of  the  Act,  was  filed,  and  upon  argument 
overruled.  The  defendant,  declining  to  make  fur- 
ther defense,  a  final  decree  was  entered,  affirming 
the  right  of  the  complainants  to  the  relief  sought. 
From  this  decree  an  ap})eal  was  prayed  and 
granted. 

The  second,  of  these  causes  is  a  statutory  pro- 
ceeding in  the  nature  of  a  quo  warranto,  brought 
after  defendants  (who  are  the  complainants  in  the 
first  named  cause)  had  been  inducted  into  office, 
as  the  result  of  the  mandatory  injunction  referred 
to,  on  the  relation  of  the  removed  officials,  assail- 
ing the  title  of  defendants  to  the  offices  of  Pub- 
lic Road  Commissioners,  and  seeking  reinstatement 
of  the  relators.  The  attack  of  the  relators  on 
the  title  of  the  defendants  is  based  on  the  as- 
sumed unconstitutionality  of  Ch.  8  of  the  Acts  of 
1901.  Upon  demurrer  the  bill  was  dismissed,  and 
the    relators    appealed. 

The    causes    were    heard    by    the    Court    of    Chan- 
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eery  Appeals,  and  the  decree  of  the  Chancellor 
in  each  was  affirmed.  From  the  decree  of  affirm- 
ance the  defendant,  Maloney,  in  the  one,  and  the 
relators,  in  the  other  of  these  cases,  have  prose- 
cuted   appeals    to    this    Court. 

The  questions  involved  in  the  two  causes  are 
the  same,  save  in  the  first  it  is  insisted  for  the 
defendant,  Maloney,  that  the  action  of  the  Chan- 
cellor in  awarding  the  mandatory  injimction  was 
arbitrary  and  unauthorized,  and  this  Court  is  ear- 
nestly   asked    to    so    pronounce. 

Tlare  as  is  the  use  of  this  extraordinary  proc- 
ess, yot  the  power  of  the  Chancellor  to  grant  it, 
in  a  proper  case,  is  recognized  in  equity  practice, 
and  we  are  not  prepared  to  say  that  there  was 
here    an    abuse    of    discretion. 

But  if  it  was  conceded  the  writ  should  not 
have  been  awarded,  yet  it  appears  from  these 
records  that  it  was  obeyed  by  the  County  Judge 
in  the  examination  and  approval  of  the  bonds 
submitted  to  him,  and  the  complainants  were  in- 
ducted into  office.  This  being  done,  the  writ 
spent  its  force,  and  a  reversal  of  his  decree  in 
that  regard  could  not  undo  what  has  been  done. 
This  being  so,  it  would  be  an  idle  ceremony, 
even  if  disapproving  the  Chancellor's  action,  to 
enter     such     a     decree. 

This  brings  us  to  the  more  serious  questions 
raised    by    these     appeals. 

The    Act,    the    constitutionality    of    which    is    chal- 
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lenged  by  the  respective  appellants,  is  entitled 
"An  Act  to  create  a  Board  of  Public  Road 
Commissioners,  to  regulate  the  laving  out  and 
working  of  public  roads  in  this  State  in  counties 
having  a  population  of  not  less  than  70,000  and 
not  more  than  90,000,  under  the  Federal  Census 
of  the  year  1900,  or  any  subsequent  Federal 
Census,  and  to  provide  a  method  for  the  man- 
agement and  control  of  county  work-houses  in 
counties    coming    under    the    provisions    of    this    Act." 

It  is  a  well-established  canon  of  constitutional 
construction,  and  certainly  is  now  axiomatic  in  this 
State,  that  he  who  seeks  to  have  a  legislative  act 
declared  void  on  the  ground  that  it  is  violative 
of  the  constitution,  must  be  prepared  to  place 
his  finger  on  the  clause  which  vitiates  it.  For, 
as  was  said  by  Caldwell,  J.,  in  CoTe,  Mfg,  Co. 
V.  Falls,  90  Tenn.,  468,  "all  intendments  are  in 
favor  of  the  constitutionality  of  an  Act  of  the 
Legislature,  passed  with  the  forms  and  ceremonies 
requisite  to  give  it  the  force  of  law. 
Every  reasonable  doTibt  must  be  solved  in  favor 
of     the    legislative     action." 

Bearing  this  rule  in  mind,  we  come  now  to 
the    consideration    of    the    Act    in    question. 

In  the  first  place,  it  is  said  that  this  is 
vicious  class  legislation,  passed  in  violation  of  Ar- 
ticle XI.,  Section  8,  and  Article  I.,  Section  S, 
of  the  State  Constitution,  and  the  Fourteenth 
Amendment     to     the      Federal      Constitution.        These 
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several  sections  are  so  familiar  it  is  not  worth 
while    to    set    them    out    here. 

In  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn., 
421-431,  it  is  said  that  the  phrase,  ^T)y  the  law 
of  the  land,"  as  used  in  Section  8,  Article  I.  of 
the  State  Constitution,  is  the  exact  equivalent  of 
the  terms,  "due  process  of  law,"  as  used  in  the 
Federal  Constitution,  and  it  is  asserted  in  the 
argument  of  the  coimsel  for  the  appellants,  "that 
whatever  is  forbidden  as  vicious  class  legislation 
by  the  State  Constitution,  is  likewise  forbidden  by 
the  Fourteenth  Amendment  to  the  Constitution  of 
the    United    States." 

We  will  then  first  refer  to  one  or  more  of 
the  leading  cases,  decided  by  the  Supreme  Court 
of  the  United  States,  involving  the  question  of 
legislative  classification,  and  ascertain  the  rule 
adopted     by     that     Court. 

In  Magoun  v.  III.  Trust  &  Savings  Bank,  170 
U.  S.,  283,  was  raised  the  question  of  the  con- 
stitutionality of  the  inheritance  tax  law  of  the 
State  of  Illinois.  That  Act  classified  successions, 
and  fixed  the  rate  of  taxation  upon  them,  in  sub- 
stance as  follows:  1.  When  the  beneficial  interest 
to  any  property  or  income  therefrom  should  pass 
to  or  for  the  use  of  a  father,  mother,  husband, 
wife,  child,  brother,  sister,  wife,  or  widow  of  the 
son,  etc.,  in  every  such  case  the  rate  of  tax 
should  be  one  dollar  on  each  one  hundred  dollars 
of    the    market    value    of    the    property    received    by 
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such  person;  provided,  however,  that  any  estate  of 
less  value  than  twenty  thousand  dollars  received 
by  such  person,  should  not  be  the  subject  of  this 
tax.  2.  When  the  beneficial  interest  to  any  prop- 
erty passed  to  or  for  the  use  of  any  uncle, 
aunt,  etc.,  in  any  such  case,  the  rate  of  such 
tax  should  be  two  dollars  on  every  one  hundred 
dollars  of  the  market  value  of  such  property  re- 
ceived by  each  person  in  excess  of  two  thousand 
dollars  so  received;  and  (3)  in  all  other  cases 
the  rate  should  be  on  each  one  hundred  dollar? 
of  property  received  as  follows:  On  all  estates 
of  ten  thousand  dollars  or  less,  three  dollars;  on 
all  estates  of  over  ten  thousand  and  not  exceed- 
ing twenty  thousand  dollars,  four  dollars;  on  all 
estates  over  twenty  thousand  dollars  and  not  ex- 
ceeding fifty  thousand  dollars,  five  dollars;  and  on 
all  estates  over  fifty  thousand  dollars,  six  dollars, 
etc. 

This  Act  was  attacked  as  vicious  class  legis- 
lation, it  being  insisted  that  it  was  necessarily 
arbitrary,  and  its  provisions  as  causing  discrimina- 
tions and  creating  inequality  of  burdens  of  taxa- 
tion, in  violation  of  the  Fourteenth  Amendment, 
which  prohibits  a  State  denying  to  any  citizen 
the    equal    protection    of    the    laws. 

To  this  contention  the  Court,  speaking  through 
McKenna,  Justice,  said:  "What  satisfies  this  equal- 
ity has  not  been,  and  probably  never  can  be,  de- 
fined.     Generally    it    has    been    said    that    it     "only 
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requires  the  same  means  to  be  applied  impartially 
to  all  the  constituents  of  a  class,  so  that  the 
law  shall  operate  equally  and  uniformly  upon  all 
persons  in  similar  circumstances."  Kentucky  Rail- 
road Tax  cases,  115  U.  S.,  321,  337.  It  does 
not  prohibit  legislation  which  is  limited,  either 
in  the  objects  to  which  it  is  directed,  or  by  the 
territory  within  which  it  is  to  operate.  It  mere- 
ly requires  that  all  persons  subjected  to  such 
legislation  shall  be  treated  alike  imder  like  cir- 
cumstances and  conditions,  both  in  the  privileges 
conferred  and  the  liabilities  imposed. 
It  may  be  safely  said  that  the  rule  prescribes  no 
rigid  equality,  and  permits  to  the  discretion  and 
wisdom  of  the  State  a  wide  latitude  as  far  (is 
interference  by  this  C'ourt  is  concerned. 
In  other  v\^ords,  the  State  may  distinguish,  select 
and  classify  objects  of  legislation,  and  necessarily 
this  power  must  have  a  wide  range  of  discretion."' 
And  so  it  was,  the  Court  held  that  the  Act 
did  not  impinge  upon  the  Fourteenth  Amendment, 
though  it  relieved  absolutely  persons  who  belonsred 
to  the  first  class,  and  yet  came  into  property  of  a 
less  value  than  twenty  thousand  dollars — while  it 
placed  the  burden  upon  all  others  of  that  class 
succeeding  to  property  of  greater  value  than  twen- 
ty thousand  dollars,  and  not  only  placed  a  still 
heavier  burden  upon  those  belonging  to  the  second 
and  third  classes,  but  graduated  this  burden 
among     those     belonging     to     these     classes     according 
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to  the  value  of  their  respective  successions.  Yet, 
we  think,  it  might  possibly  be  diiScult  to  assign 
any  satisfactory  reason  why  a  person  of  the  first 
class,  receiving  an  estate  of  twenty  thousand  dol- 
lars, should  pay  this  inheritance  tax,  while  another 
person  of  the  same  class,  receiving  a  dollar  less, 
should  be  relieved  from  it,  and  so  with  regard 
to    the    discrimination    made    in    the    other    cases. 

Nor  did  the  Court  attempt  to  assign  any  rea- 
son for  the  difference.  On  the  contrary,  it  said, 
"There  is  ...  no  precise  application  of 
the  rule  of  reasonableness  of  classification,  and 
the  rule  of  equity  permits  many  practical  inequali- 
ties. ...  It  only  requires  that  the  law 
shall  operate  on  all  alike  under  the 
same  circumstances."  Thus,  in  substance,  using 
the  language  employed  in  so  many  of  our  cases 
which  deal  with  the  two  clauses  of  the  State 
Constitution    in     question     here. 

In  Orient  Insurance  Co.  v.  Daggs,  172  U.  S., 
557,  was  involved  a  statute  of  Missouri,  providing 
that  in  suits  upon  policies  of  insurance  against 
loss  by  fire,  the  defendant  shall  not  be  permitted 
to  deny  that  the  property  insured  was  worth,  :it 
the  issuance  of  the  policy,  the  full  amounts  cov- 
ered by  the  policy;  and  in  case  of  total  loss, 
that  the  measure  of  damages  should  be  the 
amount  at  which  the  property  was  insured,  less 
depreciation  in  value  between  the  time  of  issuing 
the    policy    and    at    the    time    of    the    loss,    and    the 
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burden  of  proving  such  depreciation  should  be  on 
the    defendant,    etc. 

It  was  objected  that  this  statute  was  passed  in 
violation  of  the  Fourteenth  Amendment  of  the 
Federal  Constitution,  in  that  it  discriminated  "as 
to  the  subject  matter,  as  to  the  parties,  as  to 
the  mode  of  trial  of  actions  at  law  and  equity, 
and  imposes  upon  this  particular  class  of  under- 
writers, as  distinguished  from  all  the  rest  of  the 
world,  conditions  which  abrogate  its  contracts,  com- 
pel it  to  pay  damages  never  sustained,  and  pre- 
vent it  from  having  an  investigation  upon  the 
trial    by    due    process    of    law." 

The  Court,  in  disposing  of  this  contention,  re- 
fers to  the  case  of  Magoun  v.  Illinois  Trust  & 
Savings  Bank,  supra,  as  containing  a  late  review 
of  the  subject,  and  adds:  "We  said  in  that  case 
that  the  State  may  distinguish,  select  and  classify 
objects  of  legislation,  and  necessarily  the  power 
must  have  a  wide  range  of  discretion.  And  this 
because  of  the  function  of  legislation  and  the 
purposes  to  which  it  is  addressed.  Classification 
for  such  purposes  is  not  invalid  because  not  de- 
pending on  scientific  or  marked  differences  in 
things  or  persons,  or  in  tlieir  relations.  It  suf- 
fices if  it  is  practical,  and  is  not  reviewable 
unless  palpably  arbitrary/'  The  Court  then  con- 
cludes: "The  classification  of  the  Missouri  statute 
is    certainly    not    arbitrary." 

Without    citing    other    cases    from    that     Court,     it 
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will  be  sufficient  to  say,  that  an  examination  of 
the  United  States  Supreme  Court  Reports  will 
show  that  the  Court  not  only  has  failed  to  de- 
clare all  legislative  classifications  to  be  obnoxious 
to  the  amendment  in  question,  but,  on  the  other 
hand,  has  recognized  many  State  laws  classifying 
property  or  persons,  in  their  respective  relations, 
as  outside  the  inhibition  of  the  amendment.  The 
theory  upon  which  this  holding  rests  is  thus 
stated  by  Fields,  Justice:  "The  greater  part  of 
all  legislation  is  special,  either  in  the  objects 
sought  to  be  attained  by  it,  or  in  the  extent  of 
its  application ;  laws  for  the  improvement  of  mu- 
nicipalities, the  opening  and  widening  of  particu- 
lar streets,  the  introduction  of  water  and  gas, 
laws  for  the  irrigation  and  drainage  of 
particular    land,       .       .  are    instances     of    this 

kind.  Such     legislation     does     not     infringe     upon 

the  clause  of  the  Fourteenth  Amendment,  requir- 
ing equal  protection  of  the  laws,  because  it 
is  special  in  its  character.  .  .  .  And  when 
legislation  applies  to  particular  bodies  or  associa- 
tions, imposing  upon  them  additional  liabilities,  it 
is  not  open  to  the  objection  that  it  denies  to 
them  the  equal  protection  of  the  laws,  if  all 
persons  brought  under  its  influence  are  treated 
alike  under  the  same  conditions.  A  law  giving 
to  mechanics  a  lien  on  buildings  constructed  by 
them,  or  repaired  by  them,  for  the  amount  of 
their  work,   and  a  law  requiring  railroad   corporations 


94  KNOXVILLE ; 


Condon  v.  Maloaey  and  State  ex  rel  v.  Condon. 

to  erect  and  maintain  fences  along  their  roads, 
are  instances  of  this  kind.  Such 
legislation  is  not  obnoxious  to  the  last  clause  of 
the  Fourteenth  Amendment,  if  all  persons  subject 
to  it  are  treated  alike,  \mder  similar  circum- 
stances and  conditions,  in  respect  both  of  the 
privileges    conferred    and    liabilities    imposed." 

So  we  are  satisfied  that  this  Act  does  not  in 
any  regard  infringe  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  as  it  operates  upon  all 
counties  in  like  conditions,  with  uniformity,  and 
cannot  be  said  to  be  palpably  arbitrary.  The 
same  rule  of  construction  that  saves  it  in  this 
regard  will  protect  it  from  the  condemnation  of 
Section  8  of  Article  I.  of  the  Constitution  of 
the  State.  For  a  classification  is  safe  as  against 
this  provision,  when,  as  this  does,  it  embraces 
cijually  all  counties  which  are  now  or  hereafter 
may  be  in  like  condition.  Stratton  v.  Morris,  89 
Tenn.,  534;  Harbison  v.  KnoxviUe  Iron  Co.,  103 
Tenn.,     421. 

Is  the  Act  violative  of  Article  XI.,  Section  8 
of  the  State  Constitution,  in  that  it  grants  to 
*^one  individual,  or  individuals,  rights,  privileges, 
immunities  or  exemptions,  other  than  such  as  may 
be  by  the  same  law  extended  to  any  member  of 
the  community  who  may  Ix*  able  to  bring  himself 
within     the     provisions     of     the     law." 

It  applies  alike  to  all  ^'counties  having  a  pop- 
ulation    of     not     less     than     70,000     and     not     more 
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than  90,000,  under  the  Federal  Census  of  the 
year  1900,  and  subsequent  Federal  Censuses."  V»y 
its  terms  it  applies  with  uniformity  to  all  coun- 
ties which  had  the  requisite  population  at  the 
time  of  the  passage  of  the  Act,  and  to  all  such 
as  hereafter  may  fall  within  its  provisions,  as 
indicated    by    it. 

The  question  of  the  constitutionality  of  legis- 
lation, providing  for  a  classification  of  towns, 
cities  and  counties,  with  the  view  to  the  opera- 
tion of  particular  statutes,  has  long  since  been 
put  at  rest  by  the  decisions  of  this  State.  Per- 
haps no  statutes  have  been  more  stubbornly  eon- 
tested  than  those  at  stake  in  Luehrman  v.  Tax- 
ing  District,  2  Lea,  435,  and  Coolc  v.  State,  90 
Tenn.,  407,  yet  both  provided  for  classifications, 
resting  for  population  upon  the  Federal  Census, 
and    both    were    upheld. 

The  first  of  these  cases  called  in  question  a 
series  of  Acts,  constituting,  however,  a  system, 
beginning  with  the  Act  re])ealing  the  charter  of 
certain  municipal  corporations  (1879,  Ch.  10),  and 
ending  with  the  Act  to  establish  Taxing  Districts 
(1879,  Ch.  11),  and  the  Act  amendatory  thereof 
(1879,  Ch.  84);  and  the  second  the  "Distric 
Law,"     Ch.     24,     Ex.     Sess.,     1890. 

But  it  is  said  the  Acts  in  controversy  in 
these  cases,  are  to  be  distinguished  from  the  one 
at     bar     in     the     present     case. 

We    do    not    think    so.       We    are    unable    to     dis- 
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cover  how  the  case  of  CooJc  v.  8t<Ue,  supra,  can 
be  maintained,  and  the  Act  now  in  question  be 
annulled  ap  capricious  and  arbitrary.  In  essen- 
tials they  are  the  same,  and  the  one  cannot  stand 
while    the    other    falls. 

But  it  is  urged  that  no  reason  has  been 
assi^ed  for  limiting  the  operation  of  the  Act  to 
counties  "having  a  population  of  not  less  than 
70,000  and  more  than  90,000,"  and  thus  neces- 
sarily excluding  the  counties  of  Davidson  and 
Shelby,  each  having  a  population,  according  to 
the  Federal  Census,  largely  in  excess  of  90,000. 
To  this  objection,  it  may  be  said  as  to  David- 
son that  the  Legislature  may  have  found  as  a 
reason  for  its  exclusion,  that  it  was  covered  by 
turnpikes  built  and  controlled  by  private  chartered 
companies,  and  in  the  matter  of  Shelby,  that  the 
public  has  already  perfected  a  network  of  good 
roads,    imder    a    system    entirely    satisfactory. 

But  while  the  Courts  frequently  find  and  assign 
reason  for  legislative  classification,  yet  .  it  is  by 
no  means  uniformly  so.  And  it  does  not  follow, 
because  the  reason  for  the  classification  is  not 
disclosed  in  the  face  of  the  Act,  that  it  is  nec- 
essarily without  reason  and  capricious.  Reasons 
eminently  wise  and  provident  might  control  the 
law-making  body,  which  do  not  appear  upon  the 
face  of  a  statute,  and  for  the  Courts  to  strike 
it  down,  because  not  readily  perceptible,  might 
well    be    criticised    as    an    act    of    judicial    usurpation. 
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Nor    is    there    any    abdication    of    constitutional    duty 
or    responsibility    in    this    action. 

The  true  question  in  each  case  is,  is  the  clas- 
sification   capricious,    unreasonable    or    arbitrary? 

As  is  said  in  the  opinion  of  the  Court  by 
Caldwell,  J.,  in  State^  ex  rel.  v.  Schlitz  Brewin/j 
Co.,  104  Tenn.,  716,  731:  "Class  legislation  is 
of  two  kinds,  namely,  that  in  which  the  clas- 
sification is  natural  and  reasonable,  and  that  in 
which  the  classification  is  arbitrary  and  capri- 
cious." The  Court  then  refers  to  the  case  of 
Magown  v.  III.  Trust  &  Savings  Bank,  supra,  and 
Orient  Ins.  Co.  v.  Daggs,  supra,  with  approval, 
and,  with  regard  to  classification,  embodied  from 
the  latter  case  a  sentence  already  quoted,  that  "it 
suffices  if  it  is  practical  and  is  not  reviewable 
unless    palpably    arbitrary/' 

This  is  the  latest  utterance  of  this  Court  upon 
this  vexed  question,  made  after  a  careful  colla- 
tion and  consideration  of  the  cases,  and  we  aro 
satisfied  of  its  soundness.  Applying  this  criterion 
to  the  statute,  we  are  satisfied  that  it  is  not 
f^vicious    classification." 

'  But  it  is  said  this  statute  is  void  because, 
while  general  in  its  terms,  yet  as  a  matter  of 
fact  only  the  County  of  Knox  falls  within  its 
provisions    when    passed. 

'..!'The     same     objection     would     and     in     fact     was 
made    in     the     case     of    Luerhman    v.     Taxing    Dis- 
trict/,  supra,    that    only     the    city    of    Memphis    fell 
24  p— 7 
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within  the  provisions  of  the  Acts  there  in  ques- 
tion, and  in  the  case  of  Cook  v.  State,  supra, 
tliat  only  two  counties  in  the  State  could  avail 
themselves  of  the  Dortch  law,  and  in  Peterson  v. 
State,  104  Tenn.,  127,  that  the  no-fence-law  (Ch. 
23,  Acts  1899)  applied  only  in  counties  in  the 
State'  having  a  population  of  59,000  or  more  by 
the  Federal  Census  of  1890,  etc.,  but  in  each 
case  the  objection  was  overruled.  These  cases 
were  decided  after  careful  deliberation,  and  we 
see  no  occasion  to  question  their  absolute  correctr 
ness. 

Again,  it  is  insisted  that  the  statute  is  void, 
because  in  violation  of  Article  II.,  Section  17 
of  the  State  Constitution,  in  that  it  includes  two 
distinct  subjects,  to  wit:  public  roads  and  work- 
hoiises. 

In  Cannon  v.  Mathes,  8  Heisk.,  604,  the  Court 
quoted  with  approval  from  Judge  Cooley  on  Con- 
stitutional Limitations,  as  follows:  "The  general 
purpose  of  these  provisions  is  accomplished  when 
the  law  has  but  one  general  object,  which  is  fair- 
ly indicated  in  the  title.  To  require  every  end 
and  means  necessary  or  convenient  for  the  at> 
complishment  of  this  general  object  to  be  pro- 
vided by  a  separate  act  relating  to  that  alone, 
would  not  only  be  unreasonable,  but  would  actual- 
ly make  legislation  impossible.  .  .  .  The 
generality  of  the  title  is  no  objection  to  it  so 
long     as     it     is     not     made     a     cover     to     l^slation 


SEPTEMBER  TERM,  1901.  99 

Condon  v.  Maloney  and  State  ex  rel  v.  Condon. 

incongruous  in  itself,  and  which,  by  no  fair  in- 
tendment, can  be  considered  as  having  a  necessary 
or    proper    connection." 

Many  illustrations  of  the  application  of  this 
rule  of  construction  may  be  found  scattered 
through  our  Reports.  Among  these  are  the  cases 
of  Cole  Manufacturing  Co.  v.  Falls,  90  Tenn., 
466;  Ryan  v.  Terminal  Co.,  102  Tenn.,  128; 
State  V.  Brown,  103  Tenn.,  450.  It  will  be  un- 
necessary to  examine  these  cases  in  detail.  It  is 
sufficient  to  say,  that  they  recognize  the  rule  as 
stated  by  Judge  Cooley,  and  supported  in  Cannon 
V.  Mathes,  supra,  or  else  the  same  rule  stated 
in  different  language  in  Sutherland  on  Statutory 
Construction,  Section  93,  as  follows:  "Where  the 
title  of  a  legislative  act  expressed  a  general  sub- 
ject or  purpose  ...  all  matters  which  are 
naturally  and  reasonably  connected  with  it,  and 
all  measures  which  will  or  may  facilitate  the 
accomplishment  of  the  purpose  so  stated,  and 
properly  included  in  the  Act,  and  are  germane 
to    its    title," 

On  this  point  we  adopt  the  language  of  the 
brief  of  the  counsel  for  appellees:  "Not  only  id 
it  true,  historically,  that  working .  convicts  on  roads 
is  a  part  of  the  public  policy  of  the  State,  but 
it  is  also  true  that  it  has  the  sanction  of  posi- 
tive  law.      See    Shannon's    Code,    §1642,    Acts    1891. 

"Here  it  is  expressly  declared  that  all  persons 
confined    in     county    jails    or    work-houses    shall     be 
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available  to  the  Commissioners  for  the  purpose  of 
working  on    public    highways. 

"Thus  the  two  subjects  of  public  roads  and  of 
work-houses  have  been  connected  in  the  history 
and  in  the  legislation  of  Tennessee,  until  it  is 
fair  to  say  that  the  connection  has  become  or- 
ganic, and  it  is  entirely  within  the  power  of  the 
Legislature,  in  seeking  to  secure  good  roads,  to 
place  these  two  matters,  thus  connected,  under  one- 
control;  it  is  proper  that  the  Commissioners,  who 
must  work  the  convicts  on  the  roads,  should  have 
the  control  of  the  convicts.  A  divided  jurisdiction 
is  always  unsatisfactory  and  injurious."  We,  there- 
fore,    think    this    objection    is    unsound. 

Finally,  it  is  said  the  Act  is  violative  of  Sec- 
tion 17,  Article  XI.  of  the  Constitution,  which 
forbids  the  filling  of  a  county  office  created  by  the 
Legislature,  otherwise  than  by  election  of  the  peo- 
ple or  by  the  County  Court,  inasmuch  as  it  au- 
thorizes the  Governor  to  appoint  the  Commissioners 
constituting  the  first  Board,  who  shall  hold  their 
offices    until    the    next    general    election. 

The  appointment  provided  for  in  the  Act  is 
temporary  in  character.  Its  object  is  to  place 
the  new  system  in  operation  without  dejay.  A 
question  very  similar  in  principle  was  considered 
by  the  Supreme  Court  of  Michigan  in  People  v. 
Huiihurt,  24  Mich.,  44.  The  opinion  in  that 
case  was  delivered  by  Judge  Cooley,  who,  while 
expressing     a     doubt    whether    the     Legislature     could 
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constitutionally  appoint  for  a  municipal  corporation, 
when  the  Constitution  contained  express  .  provision 
for  their  local  appointment,  officers  whose  duties 
were  exclusively  local;  yet  held  that  it  was  en- 
tirely competent  for  that  body  to  make  provisional 
appointment  of  such  conamissioners  to  put  the 
new     system     in     motion. 

But,  independent  of  the  authority  of  that  case, 
we  have  no  doubt  that  the  Legislature  had  the 
power  to  vest  in  the  Governor  this  right  of  tem- 
porary appointment.  Section  4  of  Article  VII.  of 
the  Constitution,  provides  that  "the  election  of 
all  officers,  and  the  filling  of  all  vacancies  not 
otherwise  directed  or  provided  by  this  Constitu- 
tion, shall  be  made  in  such  manner  as  the 
Legislature    shall    direct." 

The  term  "vacancies."  as  used  in  the  Consti- 
tution, has  in  a  recent  case  been  defined  by  this 
Court.  In  State  ex  rel  v.  Moloney,  92  Tenn., 
62,  it  is  said  the  word  "vacancy"  covers  equally 
a  case  "where  the  appointment  or  election  may 
be  made  to  fill  an  office  for  the  first  time,  and 
where  it  may  be  made  to  fill  one  whose  previous 
incumbent     has     died,     resigned,     or     been     removed," 

In  State  ex  rel,  v.  Olenn,  7  Heisk.,  472,  it 
was  insisted  that  the  office  of  County  Judge  was 
a  county  office,  and  that  one  appointed  by  the 
Governor  to  fill  a  vacancy  occasioned  by  the  death 
of  a  late  incumbent,  was  not  entitled  to  serve 
by     reason     of     the     provision     of      Section     17      of 
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Article  XI.  To  this  the  Court  replied:  "As- 
sume, for  argument,  that  *this  section'  may  in- 
clude a  county  judge,  does  it  prohibit  a  tempo- 
rary appointment  by  the  Governor  until  the  next 
election?  It  says  the  office  shall  not  be  filled 
otherwise  than  by  the  people  or  the  County 
Court.  Other  portions  of  the  Constitution  provide 
that  the  Judge  of  the  Circuit  and  other  Courts 
shall    be    elected    by    the    people. 

"This  is  certainly  equivalent  to  saying  that  the 
office  shall  not  be  filled  otherwise  than  by  the 
people,  and  the  Constitution  has  no  provision  for 
the  filling  of  a  vacancy  in  the  office  of  a  Judge 
by  an  appointment  of  the  Governor,  but  it  does 
contain  a  provision  that  the  election  of  all  officers 
and  the  filling  of  vacancies  not  otherwise  directed 
or  provided  for  by  this  Constitution,  shall  be  made 
in  such  manner  as  the  Legislature  may  direct, 
and  under  this  power  the  Legislature  directs  the 
appointment  to  be  made  by  the  Governor.  .  .  . 
The  provision  that  the  office  (of  Judge)  shall 
only  be  filled  by  the  voters,  has  not  been  sup- 
posed to  take  away  the  power  of  the  Governor 
to  fill  a  temporary  vacancy."  And  we  are  satis- 
fied that  the  contention,  that  the  same  provision, 
operates  to  prevent  the  Legislature  from  conferring 
upon  the  Governor  the  power  to  fill  a  temporary 
vacancy  existing  in  the  office  of  the  road  com- 
missioner, in  the  institution  of  this  new  system, 
is    unsound. 
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It  is  not  improper  to  say,  before  closing  this 
opinion,  that  the  State  v.  Olerm,  supra^  is  cited 
with  approval  in  the  Judge's  Cases,  102  Tenn., 
647,  but  by  a  typographical  error,  McAlister,  J., 
is  made  to  say  that  the  provision  of  the  Con- 
stitution in  question,  "relates  only  to  the  mode  of 
filling    a    temporary    vacancy." 

The  decree  of  the  Court  of  Chancery  Appeals, 
in     each    of    the    causes^    is    affirmed. 
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Love    v.     Southeen    Railway    Co. 
(Knoxville.       November     9,     1901.) 

1.  Summons.    Issvxince  of  prevents  running  of  atxOute  of  limitotiotu, 

when. 

The  issuance  of  a  summons  commanding  the  defendant,  in  gen- 
eral terms,  to  appear  at  a  designated  term  of  court  to  answer 
an  administrator  '*  in  an  action  for  personal  injuries  resulting 
in  the  death  *'  of  the  deceased,  ''to  plaintiff's  damage  92,000," 
etc.,  is  sufEicient,  without  stating  the  existence  or  names  of 
the  beneficiaries  of  the  recovery  and  without  stating  more 
specifically  the  cause  of  action,  to  prevent  the  running  of  the 
statute  of  limitations,  from  and  after  the  date  of  its  issuance, 
against  any  beneficiary  that  may  be  named  in  the  declaration 
or  against  any  specific  cause  falling  within  the  general  de- 
scription of  action  that  may  be  therein  averred. 

Ck>de  construed:  H  4520,  4521  (S.);  U  3520,  3521  (M.  &  V.);  {{  2815, 
2816  (T.  &  S.). 

Cases  cited:  Railroad  v.  Brigman,  95  Tenn.,  624;  Flatley  v.  Rail- 
road, 9  Heis.,  230;  Whaley  v.  Catlett,  103  Tenn.,  348. 

2.  Declaration.    Amendment  of^  that  relates  to  commenoement  of 

action, 

A  declaration  in  an  action,  by  an  administrator,  to  recover  for 
personal  injuries,  causing  a  decedent's  death,  is  fatally  de- 
fective where  it  fails  to  state  the  existence  and  names  of  the 
beneficiaries  entitled  to  the  recovery,  but  the  defect  may 
be  remedied  by  amendment;  and  such  amendment,  when 
made,  relates  to  the  commencement  of  the  suit  by  issuance  of 
the  summons,  although  these  facts  are  not  stated  in  the  sum- 
mons, so  as  to  prevent  the  running  of  the  statute  of  limita- 
tions from  and  after  the  issuance  of  the  summons. 

Cases  cited:  Nance  u  Thompson,  1  Sneed,  321;  Burgle  v.  Sparks, 
11  Lea,  84;  Crofford  v.  Cothron,  2  Sneed,  492;  Railway  Co.  v. 
Lilly,  90  Tenn.,  563;  Cannon  v.  Phillips,  2  Sneed,  186;  Railway 
Co.  u  Pitt,  91  Tenn.,  86;  Webb  v.  Railway  Co.,  88  Tenn.,  128; 
Railroad  v.  Bean,  94  Tenn.,  388;  Greenlee  v.  Railroad,  5  Lea, 
418;  Tr afford  v.  Express  Co.,  8  Lea,  100;  Loague  v.  Railroad, 
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91  Tenn.,  458;  Railroad  v.  Davis,  104  Tenn.,  442;  Holden  v. 
Railroad,  92  Tenn.,  144;  Railroad  v,  Acuff,  92  Tenn.,  26;  Sam- 
ple V.  Smith,  1  Sh.  Gas.,  282;  Collins  v.  Railroad,  9  Heis.,  841; 
Railroad  i;.  Foster,  10  Lea,  351. 

3.  AcnoN&    For  personal  injuries  caiLsing  death. 

The  statutes  saving  to  the  widow,  children,  and  next  of  kin  of  a 
decedent  a  right  of  action  to  be  prosecuted  in  the  name  of  his 
administrator  for  personal  injuries  causing  his  death,  do  not 
create  a  new  and  substantive  right  of  action  for  their  benefit, 
but  merely  preserves  and  continues  for  them  the  right  of 
action  that  deceased  would  have  had  if  he  had  survived. 
Hence  the  action,  in  such  case,  is  that  of  the  administrator, 
and  not  that  of  the  widow,  children,  or  next  of  kin,  though 
prosecuted  for  their  benefit;  and  such  action  is  therefore  effec- 
tively commenced,  so  as  to  prevent  the  running  of  the  statute 
of  limitations,  in  the  name  of  the  administrator,  without  men- 
tion of  the  beneficiaries  of  the  recovery. 

Case  cited:  Whaley  v.  Catlett,  103  Tenn.,  .348. 


FBOM      WASHINGTON. 


Appeal  in  error  from  the  Circuit  Court  jf 
Washington    County.       H.    T.    Campbell^    J. 

Isaac    Haeb    and    S.    E.     Mii^lbr    for    Love. 

KiKK  PATRICK^   Williams    &    Bowman^   for  Ry.   Co. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries  resulting  in  the  death  of  George 
Miller.  His  administrator  procured  the  issuance 
of  summons  October  2,  1899,  which  was  executed 
October  4,  1899.  This  summons  was  in  the 
following    words     and     figures: 
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STATE  OP  TENNESSEE,   ,     owginai.  Summons. 


'•[ 


Washhtgton  CJounty. 
To  the  Sheriff  of  Washington  County — QreeUng: 

You  are  hereby  commanded  to  summon  the  Southern  Railway 
Co.,  if  to  be  found  in  your  County,  to  appear  before  the  Judge  of 
our  Law  Court,  at  a  Court  to  be  held  in  the  Courthouse  in  the 
town  of  Johnson  City,  on  the  third  Mcmday  in  December  next, 
then  and  there  to  answer  J.  S.  Love,  administrator  of  the  estate 
of  George  Miller,  in  an  action  for  personal  injuries  resulting  in 
the  death  of  said  George  Miller,  to  plaintiff*s  damage  $2,000.00,  etc. 

A  declaration  was  filed  December  20,  1899.  Tt 
was  demurred  to  December  22,  1899.  This  de- 
murrer was  not  heard  until  April,  1900.  It  was 
then  amended  in  a  marginal  note,  but  in  what 
does  not  appear,  and  the  demurrer  was  overruled, 
and  defendant  given  sixty  days  in  which  to  plead. 
The  general  plea  of  not  guilty  was  filed  August 
3,  1900.  On  August  20,  defendant  obtained  con- 
tinuance for  the  term.  At  the  next  term,  and 
on  December  17,  1900,  the  trial  of  the  cause 
was  entered  upon.  When  the  first  witness  for 
plaintiff  was  being  examined,  he  was  asked 
whether  George  Miller,  the  deceased,  left  as  his 
widow,  Elizabeth  Miller,  when  the  defendant  ob- 
jected that  the  declaration  did  not  aver  that  fact, 
and  the  Court  sustained  the  objection,  to  which 
the  plaintiff  excepted.  Plaintiff  then  offered  to 
prove  that  the  widow  of  deceased  was  still  living, 
to  which  like  objection  was  made,  and  by  the 
Court  sustained,  to  which  exception  was  taken. 
The  plaintiff  thereupon  moved  to  amend  his  dec- 
laration    by     further     averring      that     the      deceased. 
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George  Miller,  at  the  time  of  his  death,  left 
surviving  him,  as  his  widow,  Elizabeth  Miller,  at 
whose  instance  the  plaintiff  brings  the  suit,  and 
for  whose  use  and  benefit,  the  plaintiff  sues  and 
demands    a    jury. 

At  a  subsequent  day  of  the  term,  but  before 
any  further  action  had  on  the  trial,  the  motion 
to  amend  was  disallowed,  the  order  recitinig  that 
the  motion  should  be  disallowed,  because,  as  con- 
tended by  counsel  of  defendant,  the  bar  of  the 
one  year  statute  of  limitations  had  become  com- 
plete. To  this  action  the  plaintiff  excepted,  and 
the  motion  to  amend,  and  to  disallow,  and  the 
action  of  the  Court  thereon,  were  made  parts  of 
the    record    by    bill    of    exceptions. 

The  Court  charged  the  jury  that  plaintiff  could 
not  recover,  because  the  existence  of  a  statutory 
beneficiary  had  not  been  averred.  There  was  a 
verdict  for  defendant,  and  plaintiff  has  appealed 
and    assigned    errors. 

The    questions    presented    to    this    Court,    are: 

1.  Should  the  amendment  proposed  have  been 
allowed  ? 

2.  Should  it,  if  allowed,  relate  back  to  the 
date  of  the  summons  or  declaration,  or  only  take 
effect  at  the  time  it  was  made,  in  view  of  the 
defense  of  the  statute  of  limitations  set  up  and 
relied    on    by    the    defendants? 

It  is  proper  to  add  that  the  demurrer  in  the 
Court    below    did    not    raise    these     questions,     as    it 
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was  filed  and  acted  upon  before  the  amendment 
was  proposed.  l^either  was  it  suggested  in  the 
demurrer  that  the  original  declaration  did  not 
state  the  existence  of  beneficiaries,  the  grounds  of 
demurrer  being  wholly  different,  and  other  mat- 
ters. 

Considering  the  que^ion  whether  the  amend- 
ment   should    have    been     allowed: 

The  general  rule  is  thus  stated  in  Tiffany  on 
Death    by    Wrongful    Act,     Sec.     187: 

"The  complaint,  or  declaration,  may  be  amended 
as  in  other  actions  when  the  amended  pleading 
does  not  state  a  new  cause  of  action,  and  such 
amendment,  although  made  after  the  expiration  of 
the  period  of  limitation,  will  relate  back  to  the 
commencement    of    the    action." 

But  it  is  said  "the  decisions  are  not  entirely 
harmonious  in  the  application  of  the  rule."  Sec- 
tion   187. 

Illustrations  are  given  as  to  what  amendments 
may  be  made,  and  fall  within  the  rule,  and 
among  them  is  placed  an  amendment  which  adds 
an  allegation  that  the  deceased  left  a  wife  and 
children.  Section  187,  Note  35.  For  this  state- 
ment, in  the  text,  the  author  cites  So.  Oar.  By.  Co. 
V.  Nix,  68  Ga.,  572 ;  TIaynes  v.  Chicago  &  A. 
R.  R.  Co.,  9  111.  Appeals,  105.  We  have  ex- 
amined the  former,  but  have  not  had  access  to 
the  latter  case.  In  considering  this  proposition 
we    have     also    examined,     in     addition     to    our    own 
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cases,  the  cases  of:  Huntingdon,  etc.,  R.  R.  Co, 
V.  Decker,  84  Pa.  St.,  419;  FoH  Worth  R,  R, 
Co.     V.     Wilson,     85     Tex.,     516,     and    other    cases. 

The  general  principle  is  that  when  the  amend- 
ment does  not  set  np  a  new  cause  of  action, 
or  bring  in  new  parties,  the  running  of  the 
statute  is  arrested  at  the  date  of  the  filing  of 
the  original  pleading.  1  Ency.  PI.  and  Pr.,  621. 
But  when  a  new  cause  of  action  is  intro- 
duced, the  statute  runs  against  it  to  the  time 
when  it  is  filed.  1  Ency.  PI.  and  Pr.,  622. 
And  these  principles  have  been  laid  down  by  our 
own  Courts:  Nance  v.  Thompson,  1  Sneed,  321; 
Burgie  v.  Sparks,  11  Lea,  84;  Crofford  v.  Coth- 
ran,    2    Sneed,    492. 

The  difficulty  is  not  in  stating  the  rule,  but 
in  its  application  to  the  facts  of  each  case,  and 
in  determining  what  introduces  and  constitutes  a 
new  cause  of  action,  in  the  sense  in  which  that 
term  is  used.  It  is  evident  that  the  term,  "new 
cause  of  action,"  may  refer  to  a  new  state  of 
facts  out  of  which  liability  arises,  or  it  may 
refer  to  new  parties,  who  are  alleged  to  be  enti- 
tled under  the  same  state  of  facts,  or  it  may 
embrace    both    features. 

In  So.  Car.  R.  R.  Co.  v.  Nix,  Admr.,  68 
Geo.,  572,  there  was  a  suit  in  the  Georgia 
Court  under  a  statute  of  South  Carolina,  where 
the  killing  occurred,  and  the  declaration  failed  to 
allege    the    existence    of    statutory    beneficiaries.       An 
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amendment  to  that  effect  was  permitted,  and  it 
was  held  that  it  related  back  to  the  filing  of 
the  original  declaration,  and  if  the  original  action 
was  not  barred,  the  action,  as  made  by  the  amend- 
ment,   would    not    be.       See    page    581. 

In  Hwntingdon  &  Broad  Top  R.  R.  Co,  v. 
Declcer,  84  Pa.  St.,  419,  the  suit  was  brought  bj 
the  widow  in  the  time  limited,  and  before  trial, 
but  after  the  year,  the  declaration  was  amended 
by  naming  the  children  as  jointly  entitled  to 
damages  with  her.  It  was  held  that  the  limita- 
tion had  no  application  to  the  subsequent  amend- 
ment of  the  declaration,  but  only  to  the  bringing 
of    the    original    suit. 

In  FoH  WoHh  &  D,  C.  R.  R.  Go.  v.  Wilson, 
85  Texas,  516,  it  was  held  that  when  the  evi- 
dence developed  the  fact  that  there  were  other 
relations  entitled  to  share  in  the  recovery,  who 
were  not  joined,  the  proceedings  must  be  arrested 
until  the  pleadings  are  so  amended  as  to  show 
that  the  suit  is  for  the  use  of  all  the  bene- 
ficiaries, citing  Railway  v.  Culberson,  68  Texas, 
667. 

And  in  Railway  v.  Spiher,  59  Texas,  437,  it 
was  said  that  it  was  no  answer  to  an  objection 
made  for  the  want  of  the  necessary  parties  to 
reply  that  the  claim  of  the  unjoined  beneficiary 
is    barred    by    the    statute    of    limitations. 

In  the  case  of  Railway  v.  Culberson,  68  Texas, 
667,     referred     to,     supra,     it     was     held     that     the 
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amendment  of  a  complaint,  so  as  to  make  a  new 
party  plaintiff,  does  not,  as  to  the  original  plain- 
tiff3,  set  up  a  new  cause  of  action,  and  as  to 
them,  defendant  cannot  avail  himself  of  the  plea 
of  the  statute  of  limitations;  but  if  the  action 
was  not  originally  brought  by  or  for  the  benefit 
of  the  new  party  plantiff,  and  he  was  not  made 
a  party  until  after  the  statutory  limitation  had 
run  against  him,  the  statute  may  be  pleaded 
in  bar  of  any  recovery  by  him.  Same  case,  38 
Am.     and    Eng.     R.     R.     Cases,     225. 

In  Conlin,  Admrx.,  v.  The  City  Council  of 
Charleston,  15  Richardson,  S.  C,  it  was  held 
that  the  declaration  should  show  the  existence  of 
the  statutory  beneficiary,  and  that  a  failure  to 
do  so  would  be  fatal  on  demurrer,  but  that  such 
defect  would  be  cured  by  verdict  when  the  ob- 
jection was  not  made  on  trial.  A  new  trial  was, 
however,  granted  in  the  case  on  other  grounds^ 
and    leave    was    given    the    plaintiff    to    amend. 

In  the  case  of  Lilly  v.  R.  B.  Co.,  32  S.  C.^ 
142,     the     allegation     in     the     complaint     was     that 

plaintiff     and     ^     children     of     tender     years, 

were  solely  dependent  for  a  support  and  subsist- 
ence on  the  intestate,  but  it  failed  to  state  that 
they  were  his  widow  and  children,  or  that  the 
action  was  for  their  benefit,  as  such,  imder  the 
statute.  It  was  held  that,  by  virtue  of  these  omis- 
sions, the  complaint  failed  to  state  facts  sufficient 
to    constitute    a    cause    of    action,  and    demurrer    on 
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this  ground  was  properly  sustained.  It  was  sought 
at  the  trial  to  amend  so  as  to  allege  that  the 
intestate  left  a  widow  and  children,  for  whose 
benefit  the  action  was  brought.  It  was  held  by 
the  Court  that  such  amendment,  because  it  would 
be  alleging  a  cause  of  action,  when  none  was 
stated  before,  would  be  giving  a  cause  of  action 
by  the  amendment  when  none  was  alleged  in  the 
complaint,  and  when  none  could  exist  at  the  time 
of  the  amendment,  for  the  reason  that  the  two 
years  allowed  within  which  to  bring  such  action 
had  elapsed.  The  Court  said:  "We  think  his 
Honor  (the  trial  Judge)  was  right  in  holding 
that  the  amendment  proposed  would  have  entirely 
changed  the  nature  of  the  action,  and,  therefore, 
not    allowable." 

In  A,,  K.  &  N.  Ry,  v.  Hooper,  92  Fed. 
Rep.,  820,  our  own  statutes  were  under  considera- 
tion by  the  United  States  Circuit  Court  of  Ap- 
peals of  the  Sixth  Circuit,  and  it  was  held  that 
it  was  necessary  to  the  maintenance  of  the  action 
that  there  should  be  persons  in  existence  for 
whose  benefit  the  right  of  recovery  is  given,  and 
that  they  should  be  named  in  the  declaration,  and 
a  suit  in  behalf  of  one  beneficiary  is  a  different 
suit  from  one  in  behalf  of  another,  and  an 
amendment  of  a  declaration  changing  the  bene- 
ficiary is,  in  effect,  the  beginning  of  a  new  suit, 
and  is  subject  to  a  plea  of  limitation  as  such. 
In    that    case    the    suit    was    brought    in    the    name 
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of  Hooper,  Admr.  of  Lebow,  deceased,  for  the 
benefit  of  Mariah  Lebow,  the  mother.  The  amend- 
ment, which  was  made,  stated  that  the  suit  was 
brought  by  the  administrator  for  the  use  and 
benefit  of  James  Madison  Lebow,  the  father  of 
deceased,  who  died  without  bodily  issue.  The  plea 
of  the  statute  of  limitations  was  set  up  to  this 
amendment.  This  was,  on  motion  in  the  lower 
Court,  stricken  out,  upon  the  theory  that  the  suit 
was,  in  the  meaning  of  the  statute,  begun,  when 
the  summons  issued  and  the  amendment  did  not 
change  the  parties  to  or  the  nature  of  the  action 
originally  brought,  or  modify  plaintiff's  right  of 
recovery,  but  only  assigned  a  different  reason  why 
said    right    existed. 

Referring  to  the  decision  of  this  Court,  the  Cir- 
cuit Court  of  the  United  States  held  that  there 
must  be  in  existence  persons  for  whose  benefit  tlio 
right  of  action  is  given,  and  that  a  declaration 
which  did  not  set  forth  the  person  for  whose 
benefit  the  suit  is  brought,  is  fatally  defective, 
citing  Railway  Co.  v.  Lilly ^  90  Tenn.,  563;  Rail- 
way   Co.    V.    Pitt,    91    Tenn.,    86. 

The    Court    said : 

"The  next  of  kin,  for  whose  benefit  the  suit 
is  brought,  are  the  real  plaintiffs,  and  the  ad- 
ministrator, though  "domirms  litis,"  and  a  neces- 
sary party,  in  all  cases  where  there  is  no  widow 
or    child    of    the    deceased,     is,    nevertheless,     but     a 

nominal    party,    and    a    mere    trustee."     Citing  Wehh 
24  p— 8 
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V.  Ry.  Co.,  88  Tenn.,  128;  Loague  v.  iZ.  R. 
Co.,  91  Tenn.,  458;  R.  R.  Co.  v.  Bean,  94 
Tenn.,     388 

Continuing,     the    Court    said: 

"The  cause  of  action  may,  therefore,  vary  ma- 
terially in  the  extent  of  the  recovery,  as  it  is 
brought  for  one  or  another  beneficiary.  The  ad- 
ministrator, except  when  there  is  a  widow  or 
child,  must  bring  the  suit,  but  his  suit  for  one 
beneficiary  is  a  different  suit  from  a  suit  by 
him  for  another.  To  change  the  beneficiary,  under 
the  statute  changes  the  suit,  the  amount  of  re- 
covery, and  states  a  new  and  different  cause  of 
action.  In  the  light  of  this  conclusion,  the  plea 
of  the  statute  was  good  against  the  amendment 
when     filed,     and    should    have    been    sustained." 

(doming  to  the  consideration  of  our  own  cases, 
which  bear  upon  the  questions  involved,  we  Jo 
not    find    the    exact    question    raised    or    decided. 

In  Railroad  v.  Pitt,  Admr.,  7  Pickle,  86,  it 
is  held  that  in  an  administrator's  suit  to  recover 
damages,  there  must  be  an  averment  in  the  decla- 
ration that  the  deceased  left  a  widow  or  children 
as  next  of  kin,  for  whose  benefit  the  suit  is 
prosecuted. 

The     Court    said : 

"The  right  to  maintain  an  action  against  one 
person  for  wrongfully  causing  the  death  of  another, 
is  purely  statutory — given  for  the  benefit  of  the 
widow,    children,    or    next    of    kin    of    the    deceased. 
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The  suit  may  be  brought  by  the  beneficiaries  in 
their  own  right,  or  by  the  personal  representative 
for  their  use  and  benefit.  Citing  Webb  v.  Ry, 
Co.,  4  Pickle,  119;  Oreenlee  v.  R.  R.,  5  Lea, 
418;  Trafford  v.  Ex.  Co.,  8  Lea,  100,  page  91/' 
Again:  "The  action,  being  maintainable  alone  un- 
der the  statute,  there  can  be  no  recovery,  unless 
both  the  wrongful  act  and  the  existence  of  some 
beneficiary  contemplated  by  the  statute  be  proved, 
and  to  be  allowable  in  proof,  such  facts  must 
first  be  averred.  The  averment  of  the  former 
will  not  justify  proof  of  both.  Page  92.  Cases 
to  the  same  result  from  other  States  are  copious- 
ly    cited.       Pages     94     and     95." 

The  question  in  that  case  was  raised  by  motion 
in  arrest  of  judgment.  Pending  this  motion,  the 
plaintiff  was  allowed  to  amend  his  declaration  by 
adding  an  averment  that  the  deceased  left  a 
widow,  for  whose  use  and  benefit  the  suit  was 
brought,  and  then  the  motion  was  overruled,  and 
that    was    assigned    as    error. 

The  Court  said:  "If  the  averment  was  neces- 
sary to  plaintiff's  right  to  maintain  .his  action, 
the  amendment  came  too  late,  and  should  not 
have  been  allowed.  Only  defects  in  matters  of 
form  may  be  rectified  and  amended  after  judg- 
ment." Citing  Code,  M.  &  V.,  Sec.  3583;  Can- 
non    V.    Phillips,    2    Sneed,    186,    page  91. 

The     Court     reserved     the     question     whether     the 
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defect  in  the  declaration  was  cured  by  the  verdict 
or    not. 

In  Railroad  v.  Davis,  20  Pickle,  442,  it  was 
held  that  a  suit  commenced  by  the  widow,  under 
our  statutes,  upon  her  death,  pending  the  action, 
could  not  be  maintained  and  revived  and  prose- 
cuted   in    the    name    of    her    personal    representative. 

In  Holder  v.  Railroad,  8  Pickle,  144,  it  was 
held  that  a  widow  might  compromise  and  settle 
a  suit  brought  in  her  own  name,  though  children 
might  be  interested  in  the  recovery.  While  i»i 
Railroad  v.  Acuff,  8  Pickle,  26,  it  was  held  that 
if  the  suit  was  brought  by  the  administrator,  on 
behalf  of  the  widow  and  children,  it  could  not 
be  compromised  by  the  widow  alone,  without  the 
consent  of  the  administrator  or  concurrence  of  tlio 
other    beneficiaries. 

In  Railroad  v.  Bean,  10  Pickle,  888,  it  Is 
held  that  a  suit  brought  by  the  administrator  for 
the  sole  benefit  of  the  widow,  there  being  no  sur- 
viving children,  abated  on  the  death  of  the 
widow,  occurring  after  judgment  below,  and  pend- 
ing appeal  in  this  Court,  that  such  suit  could 
not  be  revived  or  prosecuted  after  the  widow's 
death,  for  the  benefit  of  the  father  of  the  de- 
ceased, or  of  others  standing  next  in  the  line  of 
succession.  The  logic  of  this  case  is  that  the 
party  entitled  to  recover  is  the  person  who,  undei* 
the  statute,  is  entitled  at  the  time  of  the  killing, 
and    if    such    party    died    after    the     right    accrued. 
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but  before  suit,  no  action  could  be  brought,  but 
if  after  suit,  then  the  action  would  abate,  and 
could    not    be    revived. 

In  Whaley  v.  Catlett,  19  Pickle,  348,  it  was 
held  that  the  right  of  action,  which  survived  for 
the  benefit  of  the  widow,  children,  or  next  of 
kin,  was  the  right  of  the  deceased,  and  not  an 
independent  right  in  favor  of  such  widow,  chil- 
dren, or  next  of  kin,  and  hence  if  the  action 
was  not  commenced  within  a  year  from  the  ac- 
crual of  the  cause  of  action,  it  would  be  barred 
by  the  statute,  notwithstanding  the  minority  of 
the    beneficiary    entitled. 

In  Railroad  v.  Davis,  20  Pickle,  442,  it  was 
held  that  when  the  action  was  brought  by  the 
widow  in  her  own  name,  and  the  declaration  was 
silent  as  to  children,  it  was  competent  for  plain- 
tiff to  prove  the  number,  age,  and  sex  of  her 
children  upon  the  question  of  damages;  that  the 
children  are  beneficiaries  with  the  widow  in  such 
recovery.  This  is  said  to  be  so  by  virtue  of 
the  statutory  provision,  and  the  children  were  not 
necessary  parties,  evidently  referring  to  Sections 
4026-4027,  Shannon's  Compilation,  and  citing  Sam- 
ple V,  Smith,  1  Shannon,  282;  Spiro  v.  Felton, 
73  Fed.  Rep.;  Collins  v.  E.  T.,  Va.  £  Qa.  R. 
12.,    9    Heis.,    841. 

In  Nashville,  Chattanooga  &  St.  Louis  Ry.  v. 
Foster,  10  Lea,  351,  it  appeared  that  the  intestate 
was    killed    April,    1876,    and    suit    was    brought    on 
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the  15th  of  the  same  month.  After  a  trial  and 
verdict,  which  was  by  the  Court  set  aside,  the 
plaintiff,  at  the  September  term,  1877,  amended 
his  declaration,  by  leave  of  the  Court,  so  as  to 
aver  that  the  killing  occurred  in  Alabama,  and 
that  the  right  of  action  accrued  under  the  laws  of 
Alabama.  The  suit  was  by  the  administrator.  To 
the  amended  declaration,  among  other  things,  there 
was  a  plea  of  the  statute  of  limitations  of  one 
year.  There  was  then  trial  and  verdict  for  plain- 
tiff for  ten  thousand  dollars.  It  was  held  that 
the  amendment  neither  changed  the  cause  of  ac- 
tion nor  the  parties  to  the  suit,  nor  did  it 
deprive  the  defendant  of  any  defense  which  he 
had  to  the  original  suit,  and  the  amendment  re- 
lated back  to  the  issuance  of  the  original  sum- 
mons, which  was  within  one  year  after  the  kill- 
ing. It  was  also  alleged  in  the  amended  dec- 
laration that  the  death  of  the  intestate  was 
caused  by  defective  machinery,  or  by  the  employ- 
ment by  defendant  without  proper  care  of  un- 
skillful agents.  And  it  was  insisted  that  the 
additional  averment  constituted  a  different  cause  of 
action,  but  the  Court  held  that  this  evidently 
was  only  a  statement  of  an  additional  means  by 
which  the  same  wrongful  act,  the  killing  of  de- 
ceased, was  accomplished.  It  will  be  noted  that, 
until  the  amendment  was  made,  the  cause  of  ac- 
tion was  treated  as  one  arising  out  of  the  laws 
of     Tennessee,     and     for     a     killing     in     Tennessee, 
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while  after  the  amendment,  it  was  prosecuted  as 
a  cause  of  action  arising  out  of  the  laws  of 
Alabama,  and  for  a  killing  in  that  State.  The 
Court,  nevertheless,  held  that  it  was  not  a  now 
cause    of    action. 

In  the  case  of  Flatley  v.  M.  &  C.  R,  R., 
9  Heis.,  830,  the  summons  was  issued  in  tho 
name  of  Mary  Flatlev,  widow,  etc.,  for  the  use 
of  herself  and  John  Flatley  and  Edward  T.  Flat- 
ley.  After  the  expiration  of  a  year  from  the 
period  when  the  statute  of  limitations  had  begun 
to  operate  under  the  Constitution  of  1865,  E.  A. 
Flatley,  as  administrator  of  Wm.  Flatley,  for  the 
use  of  Mary  Flatley,  the  widow,  and  the  chil- 
dren of  Wm.  Flatley,  deceased,  was  made  the 
party  plaintiff,  and  declaration  was  thereupon  filed. 
The  defendant  pleaded  the  general  issue,  but  at  a 
subsequent  time  obtained  leave  to  file  a  plea  of 
the  statute  of  limitations  of  one  year,  in  which 
it  was  averred  that  the  cause  of  action  accrued 
more  than  one  year  before  the  amendment  was 
asked  for  and  obtained,  which  made  E.  A.  Flat- 
ley,  as  administrator,  a  party.  This  plea  was 
demurred  to,  and  demurrer  overruled,  and  on  trial 
there  was  judgment  for  the  defendant.  It  was 
held  by  the  Court  that  (as  the  law  then  existed) 
there  was  no  right  of  action  in  the  widow,  and  that 
the  suit,  as  originally  brought  by  her,  could  not 
be    maintained,    and    could    only,    under    the    statutes 
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then  existing,  be  maintained  in  the  name  of  the 
personal    representative. 

Upon  the  feature  of  amendment,  the  Court  held 
that  the  defendant,  being  in  Court  for  a  particu- 
lar cause  of  action,  it  would  not  require  the  ex- 
pense and  delay  incident  to  new  process.  The 
question  is  then  considered  whether  the  amend- 
ment related  back  to  the  issuance  of  the  original 
summons,  and  it  was  said  that  the  doctrine  of 
relation  was  a  legal  fiction,  and  would  not  be  ap- 
plied so  as  to  affect  the  rights  of  other  parties. 
The  cases  of  Nance,  Lessee,  v.  Thompson,  1  Sneed, 
325,  and  Crofford  v.  Cothr<m  &  Neil,  2  Sneed, 
492,  are  cited  and  commented  upon.  The  Court 
came  to  the  conclusion  that,  previous  to  the  amend- 
ment, no  suit  had  been  brought  for  this  cause 
of  action  that  could  be  maintained,  and  the  de- 
fense of  the  statute  was  complete.  The  Court 
had  the  power  to  allow  a  new  plaintiff  to  be 
substituted  by  amendment,  rather  than  compel  the 
plaintiff  to  resort  to  the  expense  and  delay  of 
another  summons,  but  in  doing  this,  the  fiction 
of  relation  back  to  the  original  summons  should 
not  be  allowed  to  defeat  the  defense  of  the  statute 
of  limitations,  which  had  in  the  meantime  become 
complete    and    perfect. 

The  Court  is  of  opinion  that,  while  the  au- 
thorities in  the  different  States  are  not  harmo- 
nious upon  the  principle  involved,  under  our  stat- 
utes,    the     trial     Judge     was     in     error     in     refusing 
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the  amendment  proposed  on  the  ^proiind  that  the 
action,  as  amended,  was  barred  by  the  statute  of 
limitations. 

Shannon,     Sec.    4520,    is    as    follows: 

"The  summons  from  the  Court  of  record  may 
be    in    substance,    as    follows: 


'•S 


STATE  OP  TENNESSEE, 

County. 

To  the  Sheriff  of County: 

Tou  are  hereby  commanded  to  summon  A.  B.  to  appear  at  the 

next  term  of  the Court,  to  be  held  for  said  County  at 

the  Courthouse  thereof  on  the day  of ,  then  and 

there  to  answer  C.  D.  in  an  action  to  his  damage  . . .  ^ dollars. 

Witness  my  hand,  this day  of 

E.  F.,  Clerk, 

Section  4521. 

The  cause  of  action  in  the  summons  may  be 
stated    briefly    in    general    terms. 

This  form  of  summons  has  generally  been 
treated  as  sufficient  for  all  purposes  and  cases, 
whether  of  tort  or  contract.  By  Section  4521, 
it  is  provided  the  cause  of  action  may  be  briefly 
stated  in  the  summons.  This  has  been  generally 
understood  to  mean  that  the  cause  of  action  may 
be  stated,  but  it  is  not  required  to  be,  and  it  is 
sufficient,  if  the  cause  of  action  is  stated  in  the 
declaration.  The  office  of  the  summons  is  merely 
to  bring  the  defendants  into  Court;  that  of  the 
declaration  is  to  acquaint  him  with  the  cause  of 
action    and    the    charge    which    he    is    to    defend. 

This  Court  has  said,  approving  Freeman  on 
Judgments,     Section    241 : 
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"Every  cause  of  action  in  tort  confiists  of 
two  parts,  to  wit:  the  unlawful  act,  and  all  dam- 
ages that  can  arise  out  of  it.  For  damages  alone 
no  action  can  be  permitted.  Hence,  if  a  recovery 
has  once  been  had  for  the  unlawful  act,  no  sub- 
sequent suit  can  be  maintained.  Railroad  v.  Brig- 
man,     11     Pickle,     624,     628. 

If  we  give  it  a  more  enlarged  meaning,  and 
hold  that  it  embraces  not  only  the  unlawful  act, 
and  all  damages  that  can  arise  out  of  it,  but 
also  the  parties  who  are  entitled  to  maintain  it, 
we  think  that  this  means  that  only  the  parties 
legally  authorized  to  bring  the  suit  need  be 
named  in  the  summons,  leaving  the  declaration  to 
state  those  who  will  be  beneficially  entitled  to  re- 
ceive the  money.  Under  our  statute,  the  admin- 
istrator is  a  party  legally  authorized  to  bring 
the  suit,  if  not  brought  by  the  widow,  while  the 
persons  named  in  the  statute  as  widow,  children, 
or  next  of  kin,  are  the  parties  beneficially  enti- 
tled to  receive  the  proceeds.  It  is,  in  any  event, 
the  right  of  action  of  the  deceased,  and  not  that 
of  the  beneficiaries.  It  is  sufficient,  therefore,  if 
the  summons  issue  in  the  name  of  the  adminis- 
trator, as  the  party  legally  authorized  to  sue,  pro- 
vided it  is  alleged  in  the  declaration,  and  shown 
in  the  proof,  that  there  are  statutory  beneficiaries. 
This  being  so,  we  come  to  the  question  of 
amending  the  declaration  in  this  case.  We  are 
of    opinion    that    the    original    declaration,    which    was 
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filed,  was  a  nuUitv,  so  long  as  it  failed  to  aver 
statutory  beneficiaries,  and  to  desi^ate  them  in 
any  way.  The  defendant  might,  therefore,  have 
forced  the  plaintiff  to  proceed  to  file  his  declara- 
tion, or  have  demanded  judgment  for  failure  to 
prosecute  the  suit,  if  he  chose  to  do  so.  But  it 
did  not,  and  the  plaintiff,  .before  any  objection 
on  this  ground,  offered  to  file  a  declaration,  which 
did  state  a  cause  of  action  and  parties  entitled. 
We  are  of  opinion  the  action  was  commenced  by 
the  filing  of  the  original  summons,  so  as  to 
arrest  the  running  of  the  statute  of  limitations. 
The  filing  of  the  declaration  then  was  based  upon 
it,  and  related  back  to  it.  Hence,  the  amend- 
ment should  have  been  allowed,  and  the  defense 
of    the    statute    of    limitations    was    not    good. 

The  case  of  Flatley,  Admr.,  v.  M.  &  G.  B. 
R.,  9  Heis.,  230,  is  more  nearly  opposed  to  this 
view  than  any  other  case  we  have  been  able  to 
find  in  our  books,  and  we  think  that  case  clearly 
distinguishable  from  the  present  in  that,  in  the 
9th  Heiskell  case,  the  summons  issued  in  the 
name  of  the  widow.  At  that  time  there  was 
no  legal  authority  for  a  summons  in  the  name 
of  the  widow.  The  sunmions  was,  therefore,  a 
nullity,  and  stated  no  cause  of  action  authorized 
by  law,  and  no  party  authorized  by  law  to  sue, 
and  hence  was  not  the  commencement  of  an  ac- 
tion. The  amendment  sought  to  bring  the  action 
in    the    name     of    the     administrator,     and    virtually 
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to  insert  hie  name  in  the  summons.  As  thns 
amended,  the  action  was  maintainable  for  the  first 
time.  In  the  meantime  the  statute  had  run  and 
barred     the     cause,     or     right    of    action. 

In  the  present  case  the  summons  issues  in  the 
name  of  the  administrator,  and  that  was  proper 
under  the  statute,  and,  being  so  brought,  it  wh> 
the  commencement  of  an  action.  The  action  wa?^ 
defective,  however,  and  could  have  been  dismissed, 
and .  no  recovery  could  have  been  had  thereon  un- 
til the  declaration  stated  beneficiaries  and  desig- 
nated them.  The  amendment  did  not  change  the 
party  legally  entitled  to  recover — that  still  was 
the  administrator.  It  only  stated  the  parties  to 
whom  the  administrator  should  pay  the  recovery. 
It  was  not,  therefore,  a  new  cause  of  action,  nor 
introducing  new  parties  in  the  sense  that  the 
action  was  then  commenced  for  them  the  first 
time,  and  the  statute  of  limitations  was  not  a 
defense. 

The  case  of  Lilly  v.  R.  R.  Co.,  32  S.  C, 
142,  is  an  extreme  case,  and  somewhat  technical, 
as  we  think,  in  its  holding.  In  that  case  the 
real  beneficiaries  were  set  out  by  their  full 
names,  but  their  relation  to  the  deceased  was 
not  stated.  In  other  words,  the  widow  and  chil- 
dren of  the  deceased  were  designated  by  name, 
but  it  was  not  stated  that  they  were  the  widow 
and  children  of  the  deceased,  though  it  was  stated 
that    they    were    wholly    dependent    on    the    deceased 
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for  their  support  and  maintenance;  at  most,  this 
was  but  a  technically  defective  statement,  which, 
under  our  liberal  rule  of  amendments,  could  and 
would    have    been    allowed    to    be    corrected. 

It  is  not  necessary  to  comment  upon  the  case 
of  A,,  K.  £  N.  V.  Hooper,  92  Fed.  Eep.,  820, 
as  that  case  is  passed  upon  at  the  same  time 
with    this. 

The  case  of  Whaley  v.  Catlett,  19  Pickle,  348, 
is  in  principle  conclusive  of  the  matters  in  con- 
troversy in  this.  In  that  case,  it  was  held  that 
the  cause  of  action  which  survived  to  the  widow 
and  children,  or  next  of  kin,  was  not  a  new 
substantive,  independent  cause  of  action  in  them, 
and  that  they  do  not  recover  in  their  right,  but 
only  in  the  right  of  the  deceased.  When,  there- 
fore, the  action  is  brought  by  the  representativ<* 
of  the  deceased,  although  it  is  for  the  benefit  of 
the  widow,  children,  or  next  of  kin,  it  is  not 
in  their  right,  but  is  in  the  right  of  the  de- 
ceased, and  is  but  a  continuation  of  that  right 
or  cause  of  action.  This  being  so,  the  suing 
out  of  the  simimons  in  this  case  in  the  name  of 
the  administrator,  was  the  commencement  of  an 
action,  and  the  naming  of  the  parties  beneficially 
entitled  was  not  the  introduction  and  conmience- 
ment  of  a  new  right  or  cause  of  action,  so  that 
the  bar  of  the  statute  might  be  interposed,  but  it 
was    in    law    the     deceased's    right     of    action,     with 
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the  names  of  the  beneficiaries  entitled  set  out  by 
the     amendment. 

The  jud^^iient  of  the  Court  below  is  reversed 
and  the  cause  remanded,  to  the  end  that  the  pro- 
posed amendment  may  be  made  and  the  cause 
further  proceeded  with.  The  appellee  will  pay 
costs    of    appeal. 

Chief    Justice    Snodgrass    dissents. 
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Low     V.     State. 
(Knoxville.      November    9,    1901.) 

1.  EviDBNCE.    ImpUed  (xmfession. 

It  is  competent  to  prove,  ab  an  implied  confession  of  guilt,  that 
the  defendant  in  a  criminal  case  was  accused  of  the  commis- 
sion of  the  offense  and  remained  silent. 

Cases  cited:  Kendrick  v.  State,  9  Hum.,  733;  Deathridge  v.  State» 
1  Sneed,  80. 

2.  Samk.    Same. 

Bat  if  the  defendant  denies  such  accusation  at  the  time  it  is 
made,  the^same  is  not  competent. 

3.  Indictment.    Indorsement  of  true  hilV 

The  objection  that  the  indictment  copied  into  the  record  fails  to 
show  that  it  was  indorsed  a  **true  bill,"  may  be  obviated  by  a 
supplemental  transcript  showing  that  f aql^  filed  after  the  argu- 
ment. 


Appeal     in     error     from     the     Circuit     Court     of 
Scott    County.      W.    R.    Hicks,    J. 

E.    E.    HouK,    S.    E.    Young    and   Wm.    E.    York 
for    Low. 

Attorney    General    Picklb    for    State. 


128  KNOXVILLE : 


Low  V,  State. 


Caldwell,  .  J.  Eilej  Low  is  under  sentence 
of  death  for  the  murder  of  his  young  step-son, 
Louis    MuUins,    by    poisoning. 

At  the  trial,  the  grandmother  of  the  child  tes- 
tified that  he  stated  to  her,  in  the  presence  and 
hearing  of  the  defendant,  that  he  had  adminis- 
tered the  poison,  and  that  the  defendant  remained 
silent.  She  also  testified  that  when  the  child 
died,  his  mother  brought  the  same  accusation 
against  the  defendant,  and  that  he  positively  de- 
nied   it. 

The  former  of  these  statements  by  the  witness 
was  competent  testimony;  the  latter  was  incom- 
petent. 

If  a  man  be  accused  of  an  offense,  and,  hear- 
ing the  accusation,  neither  admit  nor  deny  it, 
when  he  should  know  the  truth  and  may  speak, 
proof  of  the  imputation  having  been  made,  and 
of  his  silence,  is  competent  as  an  implied  admis- 
sion, or  a  circumstance  tending  to  show  his  guilt; 
but  if  he  make  positive  denial,  the  imputation 
constitutes  a  mere  unsworn  charge,  and  proof  of 
it  has  no  legal  force  or  competency.  Kendrick  v. 
The  State,  9  Hum.,  723;  Dealheridge  v.  The 
State,    1    Sneed,    80. 

The  Court  not  only  made  the  mistake  of  ad- 
mitting the  incompetent  testimony  mentioned,  but, 
in  the  charge  upon  the  law  of  the  case,  expressly 
submitted    it    to    the    consideration    of    the    jury  with- 


SEPTEMBER  TERM,  1901.  129 

Low  V.  State. 

out  any  instruction  as  to  its  effect,  or  the  legal 
force    of    the    defendant's    denial. 

Having  been  erroneously  admitted  in  the  first 
instance,  the  incompetent  testimony  should  after- 
wards   have    been    withdrawn    in    the    charge. 

We  express  no  opinion  on  the  facts  of  the 
case,  but  place  our  reversal  entirely  upon  the 
errors     indicated. 

The  objection  that  the  indictment  copied  into 
the  transcript  does  not  contain  the  endorsement, 
"A  True  Bill,"  is  removed  by  a  supplemental 
transcript  supplying  that  defect.  This  is  true, 
though  the  supplement  has  been  made  and  filed 
since    the    argument   of    the    case    in    this  Court. 

Reversed    and    remanded. 

24  P— 9 
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Cox       V,       HOWKLL. 

(Knoxville.      November    16,     1901.) 

1.  Injunction.    Maintainable  to  preveTU  diversion  of  vxUer  from 

mUl,  when. 

The  owner  of  a  mill  propelled  by  the  water  of  a  flowing-  stream 
can  protect,  by  injunction,  the  water  of  the  stream  aguinst 
diversion  and  diminution,  hurtful  to  the  operation  of  his  mill, 
by  an  upper  riparian  proprietor  for  the  purpose  of  generating 
steam  for  a  planing  plant,  where  the  stream,  in  its  natural 
flow  and  quantity,  is  insufficient  for  the  operation  of  the  mill 
of  the  lower  proprietor,  especially  where  the  two  proprietors 
had  jointly  owned  and  established  the  mill  and  the  upper  pro- 
prietor had,  before  erecting-  his  planing  plant,  sold  and  con- 
veyed his  interest  in  the  mill  to  the  lower  proprietor.  In  such 
case  the  upper  proprietor  is  estopped  to  divert  and  diminish 
the  water  of  the  stream  for  such  purpose  to  the  injury  of  the 
lower  proprietor,  both  by  the  general  principles  of  law  ap- 
plicable to  the  use  of  water  of  flowing  streams  by  riparian 
proprietors  and  by  the  covenants  of  his  deeds.  (Post,  pp. 
130-144,) 

Cases  cited:  Posey  v,  James,  7  Lea,  98;  Holbert  v,  Eden,  5  Lea, 
204;  Wall  v.  Cloud,  3  Hum.,  182. 

2.  Water.    Rights  of  riparian  owners  to  ttse  running  streams,  de 

Jlned, 
The  owner  of  land,  across  or  over  which  a  stream  of  water  flows, 
has  a  right  to  have  it  flow  over  his  land  in  its  natural  channel, 
without  unreasonable  detention,  undiminished  in  quantity, 
and  unimpaired  in  quality,  except  so  far  as  is  inseparable  from 
a  reasonable  use  of  the  water  of  the  stream  for  the  ordinary 
and  useful  purposes  of  life  by  those  above  him  on  the  stream. 
Every  riparian  proprietor  has  an  absolute  right  to  the  use  of 
the  water  of  a  stream  for  domestic  purposes,  such  as  the  sup- 
port of  life  in  man  and  beast.  He  may  likewise  use  it  for  pur- 
poses of  irrigation  and  operation  of  machinery,  provided  that 
can  be  done  without  injurious  results  to  the  lower  proprietor. 
{Post,  pp.  133-144.) 
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3.  Same.    Same, 

What  is  a  reasonable  and  permissible  use  or  diversion  of  the 
water  of  a  running  stream,  with  respect  to  the  rights  of  ripa- 
rian proprietors,  depends  upon  the  size  and  character  of  the 
stream,  the  purpose  of  the  use  or  diversion,  and,  as  a  general 
proposition,  upon  the  circumstances  of  the  particular  case. 
{Post,  p.  137.) 


FBOM       WASHINGTON. 


Appeal  from  the  Chancery  Court  of  Washin^on 
County.       Jno.     P.     Smith^     Ch. 

KlRKPATMCK^      WlI-LIAMS      &     BoWMAN     for     Cox. 

A-  BL  Johnson  and  Newton  Hacker  for 
Howell. 

Wilkes,  J.  This  is  a  bill  to  enjoin  defend- 
ants from  diverting  the  water  from  complainant's 
mill,  and  to  recover  damages  for  its  diversion. 
The  Chancellor  granted  the  relief,  and  the  Court 
of  Chancery  Appeals  affirmed  his  decree,  and  the 
defendants    have    appealed    and    assigned    errors. 

The  facts  necessary  to  be  mentioned  are  set 
out  in  the  finding  of  the  Court  of  Chancery  A]>- 
peals    by    Wilson,     J.,    in    his     opinion,     as     follows: 

"1.  Complainant  and  Gresham,  pending  the  par- 
tition   proceedings    in    the    County    Court    of    Wasii- 
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in^on  County,  to  sell  and  partition  the  lands  of 
W.  C.  Hale,  deceased,  having  become  brothers-in- 
law  by  marrying  each  a  daughter  of  said  Hale, 
agreed  in  writing  (a  copy  of  which  appears  here- 
tofore in  this  opinion),  to  purchase,  as  tenants  in 
common,  the  Hale  homestead  tract  of  land,  pro- 
vided it  could  be  procured  at  the  sale  •  thereof 
for  $5,000,  and  to  operate  it  jointly  until  it  was 
paid  for.  This  tract  had  a  grist  and  saw-mill 
on  it,  situated  near  its  northern  boundary.  This 
agreement  was  carried  out.  They  also  agreed  to 
divide  the  land  between  themselves,  except  the 
mill,  mill-site,  etc.,  of  a  half  acre,  and  the  im- 
provements on  it  in  a  certain  way,  and  this 
was  done.  The  mill  was  situated  on  a  weak 
stream  of  water,  which  flows  through  the  center 
of  this  place  its  whole  length,  the  place  being 
substantially  in  the  shape  of  a  parallelogram.  The 
partition  line  agreed  on  kept  the  center  of  this 
stream  until  it  got  some  distance  below  the  mill, 
when  it  deflected,  leaving  all  the  stream  on  the 
west  side  of  the  partition  line.  In  this  division 
Gresham  took  the  west  side  of  the  agreed  parti- 
tion line,  and  complainant  the  east  side,  so  that 
after  the  partition  line  deflected,  all  the  stream 
from  thence  south,  imtil  it  left  the  tract,  was  on 
the  parcel  owned  by  Gresham.  This  partition  did 
not  include  the  mill,  and  mill-site  of  half  an  acre. 
They  continued  to  operate  the  mill,  as  joint  own- 
ers,    until    February    6,     ISO'?,     when    Greshamj,     his 
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wife  joining  with  him,  conveyed  his  half  interest 
in  the  mill  to  complainant  by  the  deed,  a  copy 
of  which  appears  heretofore  in  this  opinion,  liftev 
this,  and  a  short  while  before  this  bill  was  filed, 
Gresham  proceeded  to  erect  a  steam  planing  and 
saw-mill  on  his  land,  near  the  stream  flowinfi; 
through  it,  and  which  furnished  water  to  propel 
the  mill  of  complainant,  in  which  Gresham  for- 
merly owned  a  half  interest,  and  wliich  interest 
he  sold  to  complainant,  as  before  stated.  He 
tapped  the  stream  with  a  three-fourths  inch  pipe, 
in  order  to  pass  water  to  the  boiler  of  his  plan- 
ing mill  to  generate  steam  to  operate  it.  The 
stream  is  a  weak  one,  and  does  not  furnish 
water  at  all  times  sufficient  to  run  the  mill  of 
complainant,  and  from  the  proof,  two-fifths  of 
the  time  the  flow  of  water  in  it  is  insufficient 
to  run  the  mill  of  complainant.  These  are  the 
essential  facts.  Under  them,  has  the  defendant 
the  right  to  divert  any  water  from  the  stream, 
to  be  consumed  in  generating  steam  to  run  his 
planing  mill,  and  to  the  extent  the  water  is  thus 
consumed  lessen  the  flow  of  water  to  the  mill  of 
complainant  ? 

"The  general  proposition  of  law,  tiiat  the  owner 
of  land  across  or  over  which  a  stream  of  water 
flows,  has  a  right  to  have  it  flow  over  the  land 
in  its  natural  channel,  undiminished  in  quantity 
and  unimpaired  in  quality,  except  so  far  as  is 
inseparable     from     a     reasonable     use     of     the    water 
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from    the    stream    for    the    ordinary    and    useful    pur- 
poses   of    life    by    those    above    him    on    the    stream, 
is    well    established    by    an    almost    unbroken    current 
of     authority.       Oardner    v.     Newburgh     (58     Johns. 
Ch.),    7    Am.    Dec.,    527;    Davis    v.    Getckell    (Me.), 
79    Am.    Dec.,    638-45,    note    and    cases    cited;    Dur 
mont     V.     Kellog     (Mich.),     18      Am.      Rep.,      102 
Hays    V.     Waldren     (N.     H.),     84    Am.     Dec,     105 
Dilling     v.     Murray     (Tnd.),     63     Am.     Dec.,     285 
Canal     Co,     v.      Water     Power     Co.,     48     Am.      St. 
Rep.,     937,     note     and    cases    cited. 

"He  has,  however,  no  property  in  the  water  it- 
self, but  simply  the  usufruct  of  it,  as  it  passes 
over  or  across  his  land.  Eddy  v.  Simpson  (Cal.), 
58  Am.  Dec.,  408;  Steva  v.  Burden  (Ala.),  65 
Am.  Dec,  394;  Clinton  v.  Meyers  (N.  Y.),  7 
Am.    Rep.,    373. 

"Pollock,  B.,  in  Kvaset  v.  Great  B.  B.  Co., 
L.  R.,  23  Ch.  Div.,  569,  in  reference  to  this 
aspect    of    the    subject,    uses    this    language: 

"'The  law  of  England,  and,  so  far  as  I  am 
aware,  the  same  may  be  said  of  the  law  of  any 
other  country,  has  never  acknowledged  the  right  to 
flowing  water  in  a  person  over  whose  land  it 
flows,  in  the  same  sense  and  manner  as  the 
possessional  right  to  land.  It  has  been  spoken 
of  in  different  ways,  as  a  thing  that  is  a  right 
ptthlici  juris,  a  thing  that  is  a  natural  right, 
and  by  other  expressions  of  that  kind.  But  in 
the    result,    it    comes    to    this:    that    it    is    a    right 
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of  the  same  character  as  the  right  to  the  pure 
flow  of  air,  a  right  of  such  a  nature  that  the 
person  who  enjoys  it  cannot  at  any  time  fix 
upon  a  particular  portion  of  the  water  to  which 
he  is  entitled.  He  cannot  say  of  any  particular 
pint  or  p^lobule  of  water,  that  that  pint  or  glo- 
bule is  his.  He  can  only  say,  that  he  is  enti- 
tled to  the  flow  of  that  water  in  its  accustomed 
manner,    both     as    to    quantity     and     as    to    quality/ 

"The  relative  right  of  upper  and  lower  pro- 
prietors is,  that  the  upper  has  no  right  to  divert, 
or  unreasonably  retard  the  natural  flow  to  the 
lower,  and  the  lower  has  no  right  to  turn  it 
back  upon  the  upper,  to  their  injury.  Thurber 
V.  Martin,  61  Am.  Dec.,  468;  Miller  v.  Miller, 
(Pa.),  49  Am.  Dec.,  545;  TUlotson  v.  Smith  K 
H.),  64  Am.  Dec.,  355;  Tenn.  Coal,  Iron  &  B, 
B.  Co.  V.  Hill  (Ala.),  46  Am.  St  Rep.,  48, 
and  cases  cited;  Canal  Co.  v.  Water  Power  Co., 
48    Am.    St    Rep.,    937,    cases. 

"Judge  Story,  in  Webb  v.  PoHland  Mfg.  Co., 
3  Sum.,  189.  uses  this  language:  The  true  doc- 
trine is  laid  down  by  Sir  John  Leech  in  regard 
to  riparian  proprietors.'  And  his  opinion  has 
since  been  deliberately  adopted  by  the  King's 
Bench.  'Prima  facie/  saye  that  learned  Judge, 
'the  proprietor  of  each  bank  of  a  stream  is  the 
proprietor  of  half  the  land  covered  by  the  stream, 
but  there  is  no  property  in  the  water.  Every 
proprietor    has     an    equal    right     to    use     the    water 
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which  flows  in  the  stream,  and  consequently,  no 
proprietor  can  have  the  right  to  use  the  water 
to  the  prejudice  of  any  other  proprietor,  without 
the  consent  of  the  other  proprietors,  who  may 
be  affected  by  his  operations.  No  proprietor  can 
either  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor 
throw  the  water  back  upon  the  proprietors  above. 
Every  proprietor,  who  claims  a  right,  either  to 
throw  the  water  back  above  him,  or  to  di- 
minish the  quantity  of  water  which  is  to  descend 
below,  musty  in  order  to  maintain  his  claim, 
either  prove  an  actual  grant  or  license  from  the 
proprietors  affected  by  his  operation,  or  must 
prove  an  uninterrupted  enjoyment  of  twenty  years, 
which  term  of  twenty  years  is  now  adopted  upon 
a  principle  of  general  convenience,  as  affording 
conclusive     presimiption-    of    a     grant.' 

"Each  proprietor  is,  therefore,  entitled  to  the  use 
of  the  water  of  the  stream  as  it  flows  through 
his  land,  and  an  appropriation  of  a  specific  por- 
tion of  it  by  one  proprietor,  to  the  exclusion  of 
a  lower  proprietor,  is  an  invasion  of  a  right  of 
the  lower,  which  the  latter  can  invoke  the  injunc- 
tive power  of  the  court  of  equity  to  prevent. 
Clinton  v.  Meyers  (N.  Y.),  7  Am.  Rep.,  373, 
and    authorities    cited. 

"But  the  principle  just  announced  does  not  con- 
fli<»t  with  the  rule,  that  every  riparian  owner  has 
a    right    to    use    primarily    the    water    of    a    flowing 
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stream  for  domestic  purposes,  for  the  support  of 
life,  in  man  and  beast,  and,  in  addition,  in  a 
proper  and  reasonable  way,  for  the  irrigation  of 
his  land,  or  for  the  operation  of  his  machinery 
on  his  land,  provided  the  volume  of  water  in  the 
stream  warrants  this  use  above  domestic  uses. 
Evans  v.  Merriweather  (111.),  28  Am.  Dec.,  106; 
Elliott  V.  R.  R.  Co.  (Mass.),  67  Am.  Dec,  85; 
Billing  v.  Murray  (Ind.),  63  Am.  Dec.,  385; 
Tillotson  V.  Smith  (K  H.),  64  Am.  Dec,  355; 
Dumont    v.    Keltog    (Mich.),    18    Am.    Rep.,    102. 

"What  is  a  reasonable  and  permissible  diversion 
of  the  water  of  a  running  stream,  with  respect 
to  the  rights  of  riparian  proprietors,  depends 
upon  the  size  and  character  of  the  stream,  the 
purpose  for  which  the  diversion  is  made,  and,  as 
a  general  proposition,  upon  the  circumstances  of 
the  particular  case.  Elliott  v.  R.  R.  Co.,  57 
Am.  Dec,  191;  Davis  v.  Winslow,  81  Am.  Dec, 
573;  Hays  v.  Waldren,  83  Am.  Dec,  105;  Pool 
v.  Lewis,  5  Am.  Rep.,  526;  Dumont  v.  Kellog, 
18  Am.  Rep.,  102;  Jones  v.  Adams,  3  Am.  St. 
Rep.,    788. 

"In  Garwood  v.  R.  R.  Co.,  83  N.  Y.,  400; 
S.  C,  38  Am.  Rep.,  452,  it  was  ruled  that  an 
upper  riparian  owner  on  a  stream  has  no  right 
to  divert  the  water  by  pipes  and  reservoirs  for 
the  use  of  his  locomotive  engines,  to  the  detri- 
ment of  a  lower  proprietor,  a  mill  owner,  and 
that    the    mill    owner    might    enjoin    such    diversion. 
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"Danforth,  J.,  in  the  course  of  his  opinion, 
after  stating  that  the  rights  of  the  parties  were 
to  be  determined  upon  the  law  applicable  to 
upper  and  lower  riparian  owners,  said:  TEach 
has  the  riajht  to  the  ordinary  use  of  the  water 
flowing  past  his  land,  that  is,  ad  lavandum  et  ad 
potandum,  for  domestic  purposes  and  his  cattle, 
although  some  portion  may  be  thereby  exhausted, 
and  this  is  so  without  regard  to  the  effect  which 
such  use  may  have  upon  the  lower  owner.  The 
water  may  also  be  used  for  irrigation,  or  for 
manufacturing  purposes.  The  cases  cited  by  appel- 
lant are  abimdant  to  show  this.  But  in  each 
one,  the  irrigation  is  of  the  land  to  which  the 
right  to  use  the  water  is  an  incident,  or  with 
which  the  manufacturing  .  purpose  is  connected. 
But  even  this  privilege  cannot  be  exercised,  if 
thereby  the  lawful  use  of  the  water  by  a  lower 
proprietor  is  interfered  with  to  his  injury/  Cit- 
ing Minor  v.  Oilmour,  12  Moore,  P.  C,  156, 
and    Tyler    v.    WUhinson,    4    Mason,    397. 

,  "Further  on  in  his  opinion,  he  says :  'But 
learned  counsel  of  the  appellant  contend  that, 
inasmuch  as  both  plaintiff  and  defendant  require 
the  water  for  artificial,  as  distinguished  from  nat- 
ural, uses — the  one  as  a  power  for  mill  purposes, 
and  the  other  as  material  or  the  means  of  producing 
power  for  railroad  purposes — it  may  be  obstructed 
by  the  defendant,  even  to  the  other's  injury,  al- 
though   he    concedes    the    rule    would    be    different    If 
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the  plaintiff  required  the  water  for  natural  pur- 
poses. It  is  difficult  to  see  how  such  a  dis- 
tinction can  be  maintained.  If  the  defendant  re- 
quired the  water  for  natural  purposes,  there  might 
be    some    reason    of    giving  it  priority.' 

"Wbile  the  .  principles  above  stated  are  sustained 
by  the  cases,  the  further  rule  is  well  established, 
that,  though  each  riparian  proprietor  is  entitled  to 
the  steady  and  usual  flow  of  the  water,  still  this 
right  must,  in  some  circumstances,  within  proper 
limitations,  be  taken  with  modification.  So,  it  has 
been  held,  that  it  is  not  unlawful  to  detain  tlie 
water  for  a  reasonable  time,  if  jt  is  detained 
in  good  faith  for  a  useful  purpose,  and  with 
as  little  interference  with  the  rights  of  other 
proprietors,  as  is  practicable.  Pool  v.  Lewis,  5 
Am.  Rep.,  526;  Horns  v.  Allen,  81  Am.  Dec, 
715;    Casebeer    v.    Mowery,    93    Am.    Dec.,    766. 

^'Likewise,  it  had  been  held  in  a  number  of 
cases,  that  priority  of  occupation  in  the  use  of 
water  by  a  mill  owner  invests  him  with  no  right 
to  say,  that  those  above  or  below  on  the  stream 
have  no  right  to  turn  the  water  to  useful  or 
beneficial  purposes.  Piatt  v.  Johnson,  8  Am.  Dec, 
233;  Thurber  v.  Martin,  62  Am.  Dec,  468; 
Davis  V.  Oetchell,  79  Am.  Dec,  636;  Springfield 
V.    Harris,    81    Am.    Dec,    715. 

''But  it  has  been  also  ruled,  in  a  number  of 
cases,  that  a  proprietor  first  using  the  water  of 
a    stream    for    beneficial    purposes,    has     a    right    to 
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water  sufficient  to  run  his  mill,  even  though  the 
effect  be  in  a  reasonable  use  of  the  water  to 
destroy  the  value  of  a  lower  privilege,  or  to  pre- 
vent an  upper  proprietor  from  placing  a  dam  and 
mill  on  his  land.  Hatch  v.  Dwight,  9  Am.  Dec, 
145;  Thurber  v.  Martin,  62  Am.  Dec,  468; 
Chandler  v.  Rowland,  66  Am.  Dec,  487;  Carey 
V.    Daniels,    41    Am.     Dec,     632. 

^'Wetmore  v.  White,  2  Am.  Dec,  323,  is  closely 
analagous  to  the  present  case  in  its  facts,  and 
at  least  in  the  principle  it  announces  as  appli- 
cable to  this  case.  In  that  case,  Wetmore  filed 
a  bill  and  prayed  for  an  injunction  to  restrain 
the  defendants  to  it  from  molesting  or  disturb- 
ing him  in  the  enjoyment  of  mills,  mill-dam  and 
the  water  of  the  Sagbquate  Creek,  and  that  he 
might  be  quieted  in  his  possession  and  enjoyment 
of  it,  and  for  such  other  and  further  relief  as 
the  Court  should  direct.  It  appears,  from  the 
opinion  in  the  case,  that  in  1788,  Wetmore  was 
seized  of  the  lands  on  the  east  side  of  Sagb- 
quate Creek,  together  with  an  equal  moietv  of 
the  creek  itself,  and  that  White  was  seized  of 
the  lands  on  the  west  side  of  the  creek,  together 
with  the  other  moiety  of  the  creek,  and  being 
thus  seized,  they,  with  one  Beardsley,  built  a 
grist  mill  and  saw-mill  upon  the  land  of  Wet- 
more, and  that  a  canal  was  dug  for  the  purpose 
of  diverting  some  of  the  water  of  the  creek  to 
these    mills.       The    parties    continued    to    operate    thf 
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mills  jointly  and  enjoy  the  profits  thereof,  ac- 
cording to  their  respective  proportion  therein,  for 
some  three  years,  when  Wetmore  purchased  the 
shares  of  his  co-partner  in  the  mill.  His  pur- 
chase of  the  share  of  White  was  in  parol.  After 
this,  White  claimed  the  right  to  divert  water  for- 
merly   used    in    the    operation    of    the    mill. 

^'Thompson,  J.,  with  these  facts  before  him,  stated 
that  the  following  questions  arose:  1.  Whether 
appellant,  Wetmore,  ever  acquired  any  right  to  the 
watL^rs  of  Saghquate  Creek  for  the  use  of  the 
mill.  2.  If  so,  whether  that  was  a  temporary 
light.  3.  Whether,  the  purchase  being  by  parol, 
the  defendants  can  avail  themselves  of  the  statutes 
of  frauds  to  avoid  them.  In  a  lengthy  opinion, 
Judge  Thompson  ruled,  in  effect,  as  embodied  in 
the  head  note  to  it,  that:  *If  a  stream  of 
water  be  owned  by  two  persons,  whose  lands  are 
on  opposite  sides  of  it,  and  they  agree  to  erect 
mills  on  the  lands  of  one,  and  turn  the  whole 
stream  to  the  mill,  it  will  be  an  appropriatioQ 
of  the  water  to  the  mill,  and  whether  held  joint- 
ly or  in  common,  a  release  of  the  interest  of 
one  tenant  in  the  mill  will  carry  with  it  his 
right  to  the  water.'  He  further  rules,  that,  T)y 
a  sale  of  the  mills,  the  water  of  the  raceway 
will  pass  as  an  incident  of  the  property.'  He 
also  ruled  in  the  case,  that  payment  of  the  con- 
sideration    to     White,     possession,     and     the     making 
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of  improvements,  took  the  case  out  of  the  statute 
of    frauds. 

"That  ease  has  received  criticism  in  respect  to 
its  liolding  on  the  statute  of  frauds,  but,  so  far 
as  we  have  discovered,  has  been  subjected  to 
none  as  to  the  other  points  above  ruled  in  it. 
The  principle  announced  in  it,  and  the  other 
general  principles  stated  in  that  opinion,  so  far 
as  we  are  advised,  are  not  in  conflict  with  any 
Tennessee    case. 

''Posey,  McClure  ei  al  v.  H.  M.  James  et  cX., 
7  Lea,  98,  cited  by  appellant,  does  not,  as  we 
think,  militate  against  Wetmore  v.  White,  2  Am. 
Dec,  supra,  nor  does  it  sustain  the  contention  of 
appellant,  as  applied  to  the  facts  of  this  case. 
Judge  Tumey  simply  announced,  in  the  course 
of  his  opinion,  that  it  was  settled  in  this  State, 
that  the  owners  of  land  upon  navigable  streams 
have  title  to  ordinary  low  water  mark,  but  if 
not  navigable,  to  the  center.  The  case  really  had 
to  do  with  alluvial  accretions  to  the  bank  of 
a     river    and     extending     into     it. 

"In  Holbert  and  Wife  v.  Eden  et  al.,  6  Lea, 
204,  Judge  Cooper,  speaking  for  the  Court,  said; 
'If  a  water  course  be  navigable,  in  the  legal 
sense,  the  soil  covered  by  the  water,  as  well  as 
the  use  of  the  stream,  belongs  to  the  public.  If 
it  be  navigable  only  in  the  ordinary  sense,  the 
ownership  of  the  bed  of  the  stream  is  in  the 
riparian    owners,    and    the    public    have    an    easement 
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therein,  for  the  purpose  of  transportation  and 
commercial  intercourse.  If  the  stream  be  so  shal- 
low as  to  be  unfit  for  such  purposes  of  transpor- 
tation and  commerce,  both  the  right  of  property 
and  use  are  in  the  owners  of  the  adjoining 
land/ 

"These  cases,  as  we  view  them,  do  not,  in  any 
controlling  sense,  touch  upon  the  right  of  one 
riparian  proprietor  to  divert  the  water  of  a  flow- 
ing stream  to  the  injury  of  the  business  of 
another  riparian  proprietor,  and  especially  of  the 
business  of  the  other  he  had  aided  in  establish-' 
ing,  and  thereafter  parted  with  his  interest  in 
it." 

We  think  this  is  a  correct  exposition  of  the 
law  applicable,  and  have  embodied  and  adopted  it 
because  of  the  able,  elaborate  and  painstaking 
citation  of  authorities,  as  the  opinion  of  this 
Court. 

Tn  addition,  we  cite  the  case  of  Wall  &  Co. 
V.  Oloud,  3  Hum.,  182,  as  applicable  to  the 
present  one,  and  as  laying  down  some  rules  en- 
tirely in  point  in  this  case,  and  entirely  in  ac- 
cord with  Wetmore  v.  White,  2  Am.  Dec,  323. 
It  was  there  held  that  everything  necessary  to  the 
full  enjoyment  of  a  right  passes  with  the  pur- 
chase of  the  right,  and  therefore,  if  a  place  for 
the  abutment  of  a  dam  is  sold,  the  right  to  - 
use  the  water  collected  by  the  dam  passes  with 
the    land,    and    if    the    right    be    plain    and    evident^ 
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a  suit  at  law  to  establish  it  is  not  a  prerequisite 
to  the  bill  to  enjoin  the  interference  with  such 
right. 

When  the  defendant  sold  to  complainant  his 
right  and  interest  in  the  mill,  it  carried  with 
it  all  the  easements  and  appurtenances  necessary 
to  its  operation  as  they  existed  when  the  sale 
was  made,  and  the  defendant  has  no  legal  or 
equitable  right  to  disturb  the  flow  and  supply  of 
water  as  they  then  existed;  especially  is  this  so 
when  the  use  of  all  the  water  is  required  to 
'operate  the  mill,  except  such  as  might  be  used 
for  domestic  purposes,  as  conceded  in  the  bill, 
and  as  laid  down  by  the  Court  of  Chancery 
Appeals. 

It  fully  appears  that  any  diminution  of  the 
flow  of  the  water  for  purpose  of  operating  other 
machinery,  would  lessen  the  value  of  the  mill 
and  prove  to  that  extent  an  injury  to  the  com- 
plainant. 

By  the  express,  as  well  as  implied,  covenants 
in  defendant's  deed,  he  could  not  be  permitted  to 
do    this. 

The  decree  of  the  Court  of  Chancery  Appeals 
is  affirmed,  and  the  decree  of  that  Court  is 
made    the    decree    of    this    Court. 
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Wayne    v.    Fouts. 
(Knoxville.       November     16,     1901.) 

1.  Equitable  Conybrsion.    Doctrine  of. 

The  doctrine  of  equitable  conversion,  by  which,  under  certain 
circumstances,  realty  is  regarded  in  equity  as  personalty,  and 
personalty  as  realty,  is  firmly  fixed  in  the  jurisprudence  of 
this  country  and  England.  It  is  founded  on  the  maxim, 
'*  Equity  regards  that  as  done  which  ought  to  be  done." 
Through  this  doctrine  Courts  of  Equity  treat  as  land  money 
directed  to  be  invested  in  land,  and  as  money  land  directed  to 
be  sold  for  money,  and  the  direction  by  which  the  notional 
transmutation  is  accomplished  may  be  made  by  will,  or  by 
deed,  or  settlement,  or  other  contract  inter  vivos.  (Post,  pp. 
147,  148,) 

Case  cited:  Wheless  u  Wheless,  d2  Tenn.,  295. 

2.  Same.    IHrectlon  for,  miut  be  imperai/lme. 

But  to  be  effective,  the  direction,  in  whatever  manner  made, 
that  the  form  of  the  property  be  actually  changed  must  be 
imperative,  in  the  sense  of  being  positive  and  unmistakable. 

.  (Post  p.  148,) 

Case  cited:  Wheless  u  Wheless,  92  Tenn.,  295. 

3.  Same.    Example  of,  try  wUl, 

Testator  bequeathed  ''  all  the  balance  "  of  his  property,  *^  real  and 
personal,"  to  his  two  sisters,  a  brother,  and  the  children  of  a 
deceased  sister,  one-fourth  each.  He  then  directs  that  **said 
property,  real  and  personal,  ....  shall  be  sold  to  the 
best  advantage,  and  on  such  terms  as  my  executor  shall  deem 
advisable,  and  the  proceeds  paid  over  to  the  devisees  and 
legatees  hereinabove  indicated,"  and  appoints  an  executor,  in- 
vesting him  with  **full  power  and  authority  to  sell  either  per- 
sonal or  real  estate  under  this  will."  Both  real  and  personal 
estate  passed  under  the  will. 

Held:  Real  estate  passing  under  this  will  was  held  by  the  de- 
visees from  the  date  that  the  will  went  into  effect  as  per- 
sonalty and  subject,  upon  the  death  of  any  of  them,  before 
24  p— 10 
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sale  thereof  had  been  made  by  the  executor,  to  the  laws  of 
descent  and  distribation  applicable  to  personal  estate.     {Post, 
pp.  149,  150.) 
Case  cited;  Cobb  v.  Denton,  6  Bax.,  237. 

4.  Same.    Same. 

Under  this  will  the  conversion  of  the  real  estate  into  personalty 
took  place  immediately  upon  the  testator's  death.  The  direc- 
tion to  the  executor  to  sell  the  realty  and  distribute  the  pro- 
ceeds is  explicit  and  i)ositive — imperative  in  the  legal  sense, 
and  imposed  a  duty  to  do  so.  The  fact  that,  under  the  will, 
the  legal  title  and  beneficial  interest  in  the  real  estate  passed 
to  the  same  persons  does  not  prevent  the  equitable  conversion 
so  clearly  intended  and  provided  for  by  the  testator.  {Posty 
pp.  150, 151.) 

5.  Same.     Htishand  takes  realty  of  wife  equitably  converted. 

The  husband  of  one  of  the  female  devisees  under  this  will  takes 
jure  fnariti,  as  personalty,  her  interest  in  the  real  estate  upon 
her  death  before  sale  thereof  by  the  executor  to  the  exclusion 
of  her  heirs.     {Post,  pp.  152-154.) 

Cases  cited:  Hays  v.  Bright,  11  Heis.,  33.5;  Loftus  v.  Penn.,  1 
Swan,  445;  Trafford  v.  Express  Co.,  8  Lea,  111;  Smalling  v. 
King,  5  Lea,  590;  Moore  ex  parte,  3  Head,  171;  Cowden  v.  Pitts, 
2  Bax.,  50. 

6.  Same.    Not  effected  by  unexecuted  decree  of  sale. 

Real  estate  is  not  converted  into  personalty  by  decree  for  its 
sale.  It  remains  real  estate  and  descends  as  such  until  sale 
under  the  decree  has  been  made  and  confirmed. 

Cases  cited:  Moore  ex  parte,  3  Head,  171;  Cowden  v.  Pitts,  2 
Bax.,  59;  Smalling  v.  Kings,  5  Lea,  590. 

7.  RBGOirviEBsioif .    Right  and  power  of  and  how  exercised. 

The  beneficial  owner  of  real  estate  that  has  been  converted  by 
virtue  of  the  doctrine  of  equitable  conversion  into  personalty, 
has  undoubted  power  by  his  words  and  acts  to  reconvert  it  into 
realty  and  stamp  it  with  the  character  of  realty  at  any  time 
before  actual  sale  thereof.  To  have  this  effect,  however,  the 
words  and  acts  of  the  beneficial  owner  must  be  unequivocal 
and  must  clearly  indicate  his  purpose  and  election  to  counter- 
mand the  trust  and  relieve  the  trustee  of  duty.  {Post,  pp. 
154-156.) 
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8.  S^MB.  Concurrence  of  joint  benefi^Hnries  essenttai, 
Ck>iicurrence  of  all  the  joint  beneficiaries  is  essential  to  the  re- 
conversion of  real  estate  that  has  been  stamped  with  the  char- 
acter of  personalty  by  equitable  conversion.  One  beneficiary 
cannot,  without  the  concurrence  of  all,  reconvert  even  his  own 
interest  in  the  property.     {Post,  pp.  166,  157.) 

9.  Same.    Facts  that  do  not  work. 

The  refusal  or  delay  of  the  executor  to  make  sale  of  realty  that 
under  the  provisions  of  the  will  has  been  equitably  converted 
and  stamped  with  the  character  of  personalty  does  not  operate 
to  reconvert  it  into  realty.  Nor  does  the  act  of  the  beneficial 
owners  in  seeking*  sale  of  same  by  the  court  describing  the 
property  in  the  bill  as  *land"  or  ''real  estate"  effect  a  recon- 
version.    {Post.  pp.  158-ieo.) 


FEOM     HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton 
County.       T.    M.    MoConnell^    Ch. 

Pbitchabd    &    SizEB    for    Wayne. 

E.      P.      WOODARD^      DODSON      &      DODSON^      PaYNE      & 

Payne    and    J.    L.    Foust    for    Fouts. 

Caldwell^  J.  This  cause  involves  questions  of 
equitable  conversion  of  realty  into  personalty,  and 
of  equitable  re-conversion  of  the  same  personalty 
into    its    original    form    as    realty. 

No     doctrine,     within     its     proper     scope,     is     more 


148  KNOXVILLE : 


Wayne  v.  Fouts. 


firmly  fixed  in  the  jurisprudence  of  England  and 
America  than  that  of  equitable  conversion,  by 
which,  under  certain  circumstances,  realty  is  re- 
garded in  equity  as  personalty,  and  personalty  as 
realty.  It  is  founded  on  the  maxim:  "Equity 
regards  that  as  done  which  ou^ht  to  be  done." 
Through  this  doctrine,  Oourts  of  -equity  treat 
as  land,  money  directed  to  be  invested  in  land, 
and  as  money,  land  directed  to  be  sold  for 
money,  and  the  direction  by  which  the  notional 
transmutation  is  accomplished,  may  be  made  by 
will,  or  by  deed,  or  settlement,  or  other  contract 
ivier  vivos.  Adams,  Eq.,  *135,  *136;  1  Story's  Eq., 
Sec.  790;  1  Pomero/s  Eq.,  Sec.  3Yl;  2  Jarman 
on  Wills  (R.  &  T.),  170,  171,  172;  Fletcher  v. 
Ashhwmer,  1  Bro.  Ch.  Cas.,  497;  Craig  v.  Les- 
lie, 3  Wheaton,  563;  Lorillard  v.  Costa,  5  Paige, 
218;  Hawley  v.  James,  lb.,  444;  Allison  v.  Wil- 
son, 13  S.  &  R,  332;  Wheless  v.  Wheless,  92 
Tenn.,    295. 

However  made,  to  be  effective  as  a  conversion, 
the  direction  that  the  form  of  the  property  be 
actually  changed  must  be  imperative,  in  the  sense 
of  being  positive  and  unmistakable.  2  Underhill 
on  Wills,  Sec.  696;  2  Story's  Eq.,  Sec.  1214; 
3  Pomeroy's  Eq.,  Sees.  1159  and  1160;  Adams 
Eq.,  136;  Wait's  Exrs.  v.  Page^  19  K  J.  Eq., 
375;  Ford  v.  Ford,  70  Wis.,  19;  Hohson  v. 
Hale,  95  N.  Y.,  598;  Wheless  v.  Wheless,  supra. 
296,     297. 
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The  question  of  conversion  or  no  conversion,  in 
the  present  cause,  arises  upon  a  construction  of 
parts  of  the  second  and  third  items  of  the  will 
of  Oliver  P.  Fouts,  which  are  as  follows:  "I 
will,  devise,  and  bequeath  all  the  balance  of  my 
property,  real  and  personal,  to  my  two  sisters, 
my  brother,  and  the  children  of  my  deceased 
sister,  formerly  the  wife  of  K.  M.  Tankesle}', 
my  two  sisters  to  have  one-fourth  each,  my 
brother  one-fourth,  and  the  children  of  my  de- 
ceased sister  to  share  the  other  fourth  equally. 
Said  property,  real  and  personal,  .  .  .  shall 
be  sold  to  the  best  advantage,  and  on  such  terms 
as  my  executor  shall  deem  advisable,  and  the 
proceeds  paid  over  to  the  devisees  and  legatees 
hereinabove  indicated.  ...  I  nominate  and 
appoint  my  friend,  Fred  F.  Wiehl,  executor  of 
this  will,  .  .  .  and  give  him  full  power 
and  authority  to  sell  either  personal  or  real  estate 
under     this     will.       ..." 

After  a  careful  consideration  of  the  testator's 
words,  it  is  perfectly  clear  to  our  minds  that 
he  intended  that  his  executor  should  sell  the  real 
estate  referred  to,  convert  it  into  money,  and  dis- 
tribute the  money,  as  such,  among  the  designated 
beneficiaries,  and  in  the  proportions  mentioned.  It 
is  true  that,  in  the  disposing  clause,  he  speaks 
of  the  property  dealt  with  as  both  "real  and 
personal,"  and  that  he  gives  a  definite  undivided 
part    thereof    to    each    of    the    beneficiaries,    yet    in 
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the  next  sentence  he  provides  that  all  of  "said 
property,  real  and  personal,  shall  be  sold"  by  his 
executor,  and  that  "the  proceeds  (be)  paid  over" 
to  those  indicated.  If  it  be  conceived  that  the 
two  provisions  are  in  conflict,  the  last  named  be- 
ing subsequent  in  position,  will  prevail.  It  un- 
doubtedly made  the  executor  a  trustee,  with  duty 
of  selling  the  property  and  distributing:  the  pro- 
ceeds of  sale.  Cobb  v.  Denton,  6  Bax.,  237.  It 
certainly  was  not  contemplated  that  the  benefi- 
ciaries should  take  and  hold  the  property  in 
specie*,  but,  on  the  contrary,  that  they  should 
only  receive  the  proceeds  of  its  sale  in  money. 
In  other  words,  the  direction  to  reduce  all  the 
property  to  money,  was  explicit  and  positive — im- 
perative in  the  legal  sense;  and,  being  so,  under 
the  authorities  heretofore  cited,  it  manifestly 
wrought  an  equitable  conversion  of  the  realty  into 
personalty. 

Since  the  sale  contemplated  was  not  directed  to 
be  made  at  any  specified  time  in  the  future, 
and  was  not  conditioned  upon  the  happening  of 
any  contingent  event,  the  conversion  took  place 
upon  the  death  of  the  testator,  concurrently  with 
the  initial  operation  of  his  will.  3  Pomeroy's 
Eq.,     Sec.     1162;     Wheless    v.     Wheless,    supra,    298. 

The  fact  that  the  legal  title  and  the  beneficial 
interest  passed  to  the  same  persons  by  the  terms 
of  the  will,  did  not,  of  itself,  prevent  a  con- 
version;    for,     notwithstanding    that    fact,     it     is     en- 
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tirely  obvious  that  the  testator  intended  the  exec- 
utor to  convert  the  land  into  money,  and  that 
intention,  being  lawful,  must  prevail,  unless  and 
until  it  shall  appear  that  those  benefitted  made 
an  election  to  retain  the  realty  as  such,  thereby 
affecting  an  equitable  reconversion.  The  coinci- 
dence of  the  legal  title  and  beneficial  interest  in 
the  same  individuals  until  sale  could  be  made, 
was  a  part  of  the  testamentary  scheme,  and  so 
long  as  they  acquiesced  in  the  provision  as  made, 
the  duty  of  converting  the  land  into  money  rested 
upon  the  executor,  and  the  notional  change  of 
the  character  of  the  property  was  effective  for 
all    purposes    of    transmission    and    descent. 

To  hold  that  such  coincidence  of  itself  defeated  the 
equitable  conversion,  would  be  to  destroy  the  most 
important  feature  in  the  scheme  of  the  will,  and 
reverse  the  universally  acknowledged  rule  that  the 
expressed  intention  of  the  testator  must  control, 
when  not  in  contravention  of  some  principle  of 
law    or    sound    public    policy. 

As  well  said  by  Judge  Wilson,  speaking  for 
the  Court  of  Chancery  Appeals,  "the  will,  by 
force  of  its  own  specific  terms,  effected  its  own 
equitable  result,  irrespective  of  the  mere  personal 
lodgment    (for    the    time    being)    of    the    legal    title." 

What  has  thus  far  been  said,  meets  the  objec- 
tions raised  in  the  first  and  second  assignments 
of    error. 
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To  present  that  raised  in  the  next,  and  last, 
one,     a    further    statement    of    facts    is    required. 

The  real  estate  disposed  of  by  the  second  item 
of  the  will,  and  here  concerned,  consisted  of  an 
undivided  one-half  interest  in  the  Union  Stock 
Yards,  of  Chattanooga,  and  a  small  lot  near  the 
Central    depot,     in    that    city. 

The  original  bill  in  this  cause  was  filed  by  one 
of  the  sisters  of  the  testator,  and  her  husband, 
against  the  other  co-tenant  of  the  stock  yards, 
the  executor,  and  the  other  devisees  and  legatees 
imder  the  will,  to  compel  a  settlement  of  the 
executor's  accounts,  and  to  sell  the  real  estate 
of  the  testator,  including  that  just  mentioned,  for 
a  division  of  proceeds  among  those  entitled  under 
the    will    to    receive    the     same. 

In  due  course  of  procedure  a  sale  was  ordered, 
but  before  it  actually  took  place,  Mrs.  Webster, 
one  of  the  testator's  sisters,  and  a  defendant  to 
the  suit,  died,  childless,  leaving,  however,  a  hus- 
band by  whom  she  had  born  a  child,  that  died 
before  she  did.  The  sale  went  on,  the  stock  yards 
bringing  $26,000.00,  and  the  other  lot  $2,800.00. 
One-half  of  the  former  sum,  and  all  of  the 
latter,  in  the  aggregate  $15,800.00,  represented  the 
real  estate  disposed  of  by  the  second  item  of  the 
will.  Had  Mrs.  Webster  lived,  she  would  have 
been  entitled  to  receive  one-fourth  of  this  $15,- 
800.00;     having     died,     her     husband,     as     such,     and 
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as  administrator,  intervened  by  petition  and  claimed 
her    share    for    himself. 

Tf  her  interest  at  the  time  of  her  death  was 
personalty  in  legal  contemplation,  he  is  now  entitled 
to  one-fourth  of  the  fund,  all  of  her  part,  as 
his  own  jure  mariti  (Hays  v.  Bright,  11  Heis., 
326;  Loftus  v.  Penn.,  1  Swan.,  445;  Trafford  v. 
Express  Co.,  8  Lea,  111,  112;  Smalling  v.  King, 
5  Lea,  590),  but  if  it  was  realty,  he  is  entitled 
to  only  a  life  estate,  as  tenant  by  the  courtesy, 
and  the  remainder  belongs  to  his  wife's  heirs, 
who     are     now    making    this     contest    with    him. 

Aside  from  the  question  of  equitable  conver- 
sion, the  interest  of  Mrs.  Webster  at  the  time  of 
her  death,  would  unquestionably  have  been  realty, 
and  subject  to  descent  as  such;  for  the  order  of 
sale,  which  had  not  been  executed  at  that  time, 
was  not  of  itself  sufficient  to  convert  the  land 
into  personalty.  Sale  and  confirmation  would  have 
been  necessary  to  accomplish  that  result,  and  these 
having  occurred  after  her  death,  the  proceeds 
would  follow  the  same  course  that  the  land  would 
otherwise  have  taken.  Moore,  ex  parte,  3  Head, 
171;  Cowden  v.  Pitts^  2  Bax.,  59;  Smalling  v. 
King,    5    Lea,     590. 

The  question  of  equitable  conversion  in  the  first 
instance,  and  simultaneously  with  the  death  of 
the  testator,  and  that,  too,  notwithstanding  the 
presence  of  the  legal  title  and  beneficial  interest 
in    the     same     persons,     however,     has     already     been 
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decided  against  these  contestants;  consequently,  Mrs. 
Webster's  interest  in  the  land,  like  that  of  the 
other  beneficiaries,  was  from  that  moment  effect- 
ually impressed  with  the  character  of  personalty, 
and  it  was  of  that  class  when  she  died,  unless 
something  occurred  in  the  meantime  to  work  a 
reconversion,  which  has  been  defined  as  "that  no- 
tional or  imaginary  process  by  which  a  prior 
constructive  conversion  is  annulled  and  taken  away, 
and  the  converted  property  restored  in  contempla- 
tion of  equity  to  its  original  actual  quality." 
SnelPs  Principles,  Eq.,  160;  3  Pomeroy's  Eq., 
Sec.     175. 

It  was  clearly  competent  for  those  concerned  to 
bring  about  a  reconversion  at  any  time  before  the 
realty  devised  was  actually  converted  into  person- 
alty; that  is,  it  was,  beyond  question,  within 
their  power  to  waive  the  executor's  obligation  to 
sell,  or  to  countermand  the  trust,  and  by  elec- 
tion, on  their  part,  take  the  land  to  themselves 
in  its  original  character,  as  realty.  The  mere 
existence  of  this  unquestionable  power,  however,  is 
of  no  special  efficacy  in  itself.  It  must  have 
been  exercised;  the  election  must,  in  fact  and 
unmistakably,  have  been  made  in  the  lifetime  of 
Mrs.    Webster    to    have    accomplished    a    reconversion. 

"Where  the  trust  is  countermanded  by  subse- 
quent owners,  their  act  is  denominated  reconvei*- 
sion.  And  such  act  must  be  equally  unequivocal 
witli    the    original    trust."     Adams    Eq.,    *136,    *137. 
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Another  author  says:  "But,  although  a  new 
character  may  have  been,  in  plain  and  unequivocal 
terms,  impressed  upon  property  by  means  of  a 
trust  for  conversion,  yet  such  constructive  quality 
is  liable  to  be  determined  by  the  act  of  the 
person,  or  persons,  beneficially  entitled,  who  may, 
at  any  time  before  its  conversion,  de  facto,  elect 
to  take  the  property  in  its  actual  state. 
The  expressions,  or  acts,  declaratory  of  such  an 
intention  (to  so  elect),  however,  though  it  is  said 
they  may  be  slight,  must  be  unequivocal."  2 
Jar.  on  Wills  (R.  &  T.),  188;  see  also,  3  Pom. 
Eq.,     Sec.     1177. 

In  an  early  case  before  the  Federal  Supreme 
Court,  Mr.  Justice  Washington,  speaking  on  this 
subject  for  that  tribunal,  observed:  "Thus,  when 
the  whole  beneficial  interest  in  the  money  in  the 
one  case,  or  in  the  land  in  the  other,  belongs  to 
the  person  for  whose  use  it  is  given,  a  Court 
of  equity  will  not  compel  the  trustee  to  execute 
the  trust  against  the  wishes  of  the  cestui  que  trust; 
but  will  permit  him  to  take  the  money  or  land, 
if  he  elect  to  do  so,  before  the  conversion  has 
actually  been  made;  and  this  election  he  may 
mnke,  as  well  by  acts  or  declarations,  clearly 
indicating  a  determination  to  that  eflFect,  as  by 
an  application  to  a  Court  of  equity.  It  is  this 
election,  and  not  the  mere  right  to  make  it,  which 
changes  the  character  of  the  estate  so  as  to  make 
it     real     or     personal,     at     the     will     of     the     party 
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entitled  to  the  beneficial  interest.  If  this  election 
be  not  made  in  time  to  stamp  the  property  with 
a  character  different  from  that  which  the  will,  or 
other  instrument  gives  it,  the  latter  accompanies 
it,  with  all  its  legal  consequences,  into  the  hands 
of  those  entitled  to  it  in  that  character.  So  that, 
in  the  case  of  the  death  of  the  cestui  que  trust, 
vithout  having  determined  his  election,  the  prop- 
erty will  pass  to  his  heirs  or  personal  represen- 
tatives, in  the  same  manner  as  it  would  have 
done  had  the  trust  been  executed  and  the  con- 
version actually  made  in  his  lifetime."  Craig  v. 
Leslie,    8    Wheat,    578,    579. 

There  being  several  beneficiaries  in  the  present 
case,  it  was  indispensable  to  a  re-conversion  that 
all  of  them  concur  in  the  acts  constituting:  an 
election  to  retain  the  land  as  such.  Baker  v. 
Carpenbarger,  15  HI.,  103,  S.  C,  58;  Am.  Dec., 
600;  2  Jar.  on  Wills,  191,  192;  7  Am.  &  Eng. 
Ency.    Law    (2d    ed.),    481. 

Jarman,  on  the  pages  just  cited,  observes:  "That 
in  order  to  amount  to  an  election  to  take  prop- 
erty in  its  actual,  as  contradistinguished  from  its 
eventual,  or  destined,  state,  the  act  must  be  such  , 
as  to  absolutely  determine  and  extinguish  the  con- 
verting trust,  and  hence  it  would  seem  to  follow, 
that  where  two  or  more  persons  are  interested  in 
the  property,  it  is  not  in  the  power  of  any  one 
co-proprietor  to  change  its  character,  in  regard  even 
to    his    own    share;    for,    as    the    act    of    the    whole 
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would  be  requisite  to  put  an  end  to  the  trust, 
notliing  less  will  suffice  to  impress  upon  the  prop- 
erty a  transmissible  quality,  forei^  to  that  which 
it  had  received  from  the  testator."  2  Jar.  on 
Wills,     191,     192. 

Of  course,  the  burden  of  establishing  a  coun- 
termand of  the  trust,  a  reconversion  of  the  estate, 
is  upon  those  who  assert  it.  They  must  show 
the  election  claimed,  by  proof  of  some  unequiv- 
ocal act  or  declaration  of  the  beneficiaries,  evinc- 
ing an  intention  on  their  part  to  extinguish  the 
trust  and  terminate  the  equitable  character  im- 
pressed upon  the  property  in  the  first  instance 
by     the     instrument    conferring     the     benefit. 

It  does  not  appear  that  the  persons  interested 
in  the  present  devise  ever  had  a  conference  in 
reference  to  a  reconversion  of  this  property,  or 
even  spoke  a  word  or  entertained  a  thought  fav- 
orable to  such  a  result.  They  are  not  shown 
to  have  made  any  declaration  on  the  subject,  or 
to  have  indicated  in  any  way  that  they  wished 
to  countermand  the  direction  of  the  testator,  or 
that  they  perf  erred  the  land  to  the  proceeds  of 
its     sale. 

All  they  seem  to  have  said  or  done  in  the 
matter  was  said  and  done  in  the  original  plead- 
ings in  this  cause;  and  there,  in  the  bill  and 
answers,  they  simply  referred  to  the  devised  prop- 
erty as  "land,"  or  "real  estate,"  and  asked,  on 
the     one     hand,     and     agreed,     on     the     other,     that 
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such  property,  the  "land,"  or  "real  estate,"  be 
sold  by  decree  of  Court,  and  the  proceeds  dis- 
tributed among  those  entitled  to  receive  '  the  same 
under  the  will.  This,  to  our  minds,  was  an 
affirmance,  rather  than  a  disaffirmance,  of  the 
trust. 

Xo  more  did  the  decree  of  sale  work  a  recon- 
version of  the  property.  The  question  of  recon- 
version was  not  presented  in  the  pleadino^s,  nor 
adjudged  in  the  decree.  The  latter  is  in  the 
usual  form  of  a  decree  directing  the  sale  of 
land  for  division  among  the  owners;  and,  as  it 
must  have  done  in  any  event,  like  the  pleadings, 
it  referred  to  the  property  as  "land,"  or  "real 
estate."  For  the  purposes  of  sale,  "land,"  or 
"real  estate,"  was  the  only  appropriate  designa- 
tion of  the  property  in  either  the  pleadings  or 
the  decree,  such  being  its  nature  in  fact,  not- 
withstanding the  equitable  conversion  by  the  will. 
It  is  manifest,  therefore,  that  the  decree  cannot 
be  properly  construed  as  adjudging,  directly  or  in- 
directly, the  question  of  reconversion;  and  that 
it  cannot,  though  unappealed  from,  now  be  made 
available  as  res  adjudicata  of  that  question  against 
the     present    contention     of    Webster. 

Xor  does  the  failure  of  the  executor  to  sell 
the  property,  as  he  was  directed  to  do,  or  the 
fact  that  the  Court  was  asked  to  make  the  sale, 
militate  in  any  degree  against  the  continued  sur- 
vival    of      the     original      equitable     conversion.      The 


SEPTEMBER  TERM,  1901.  159 

Wayne  v.  Fouts. 

neglect,,  or  omission,  of  a  trustee  cannot  defeat 
or  even  impair  such  a  trust.  On  the  contrary, 
his  non-action  gives  the  cestui  que  trust  an  in- 
controvertible right  to  resort  to  a  Court  of  equity 
one  of  whose  peculiar  and  cherished  functions  is 
to  see  that  no  valid  trust  shall  fail  for  want 
of  a  trustee,  or  fall  short  of  proper  enforcement 
on    account    of    any    conduct    of    his. 

The  Chancellor,  in  his  decree  on  Webster's  peti- 
tion, adjudged  that  the  realty  involved  was  equi- 
tably "converted  into  personalty"  by  the  will,  "but 
that  it  was  reconverted  into  real  estate'-  at  the 
time  of  the  death  of  petitioner's  wife,  Mrs. 
Webster,  ^T)y  her,  and  his  acts,  and  the  decree 
in  the  cause'';  and  consequently,  that  her  pro- 
portionate part  of  the  money,  afterwards  realized 
by  the  sale  of  the  property,  became  his  for  life 
only  as  tenant  by  the  courtesy,  and  that  the  re- 
mainder   passed    to    her    heirs    at    law. 

The  Court  of  Chancery  Appeals  held,  with  the 
Chancellor,  as  we  have  done,  that  the  direction 
of  the  will  wrought  an  equitable  conversion  of 
the  realty  into  personalty,  and  it  held  against 
him,  a&  we  have  done,  that  there  was  no  recon- 
version. And  thereupon  the  latter  tribunal  rightly 
adjudged  that  Mrs.  Webster's  interest  at  her  death, 
before  the  actual  sale,  was  personalty  in  an  equi- 
table sense,  and  as  such  passed  to  him  absolutely 
jure    mariii. 

Concerning    "the    acts"    of    Webster    and    his    wife. 
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and  "the  decree  in  the  (original)  cause/'  which, 
combined,  the  Chancellor  thought  established  a  re- 
conversion, it  is  now  only  necessary  to  say,  as 
has  already  been  indicated,  that  their  "acts"  con- 
sisted alone  in  their  reference  in  pleading  to  the 
property  devised,  as  "land,"  or  "real  estate,"  and 
their  assent  to  its  sale  by  the  Court,  and  that 
the  "decree"  of  sale  was  not  intended  to  have, 
and  under  the  pleadings,  however  intended,  could 
not  have,  had  any  influence  upon  the  question  of 
reconversion. 
Affirmed. 
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Ieon    &    Were    Co.    v.    Gbeen. 
(Knoxville.      November    16,     1901.) 

1.  Mastbb  AiTD  Servant.    lAabilUy  for  injury  to  minor  employed 

in  vioUUion  of  statute. 
Bmployment  of  an  infant  in  violation  of  statute  forbidding^  Buch 
employment  and  making^  it  a  misdemeanor  constitutes  per  »e 
such  negfligence  as  makes  the  employer  liable  for  all  injuries 
sustained  by  the  infant  in  the  course  of  his  employment. 

Acts  construed:  Acts  1893,  ch.  159. 

Code  construed:  {{  4434,  4436  (S.). 

Case  cited:  Queen  v,  Dayton  &  Co.,  95  Tenn.,  458. 

2.  Samk.    Sams. 

The  causal  connection  between  the  illegal  employment  of  an  in- 
fant in  violation  of  statute  that  constitutes  negligence  per  86 
and  the  injury  of  such  infant  is  sufficient  to  sustain  the  latter's 
action  against  the  employer  for  damages  where  the  infant, 
while  actually  engaged  in  his  employer's  service  and  while  on 
the  latter's  premises  for  that  pmrx>ose,  sustains  injury  from  the 
falling  upon  him  of  panels  of  iron  fence,  and  such  causal  con- 
nection is  not  broken  by  the  fact,  if  it  is  shown,  that  the  infant 
brought  the  injury  upon  himself  while  foolishly,  and  outside 
his  duties,  playing  with  the  panels. 

8.  CHABes  or  CooBT.  Request  as  to  oausal  connection  properly  re- 
fused. 
Hence  the  court  properly  refused  in  such  case  to  give  this  re- 
quest, to  wit:  **If  the  proof  shows  that  plaintiff  sustained  the 
injury  in  question  while  not  engaged  in  and  about  any  work 
for  the  defendant,  or  its  agents  having  authority  over  him, 
but  while  playing  with  the  panels  of  fence  ....  then 
the  statute  in  question  has  no  application  to  the  facts  of  the 
case,  and  plaintiff  cannot  recover." 
24p— 11 
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4.  Verdict.  Not  reversible  for  exoesai/oenese, 
A  verdict  of  $3,000  in  favor  of  a  boy  under  twelve  years  of  age 
for  the  loss  of  a  leg  by  the  defendant's  negligence,  in  employ- 
ing him  in  violation  of  statute,  is  not  so  excessive  as  to  evince 
passion,  prejudice,  caprice,  or  corruption  on  the  part  of  the 
jury  that  requires  its  reversal. 


from:       HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  .of 
Hamilton    County.      Floyd    Estiul,    J. 

Williams    &    Lancaster    for    Iron    &    Wire    Co. 

Frazier  &  Coleman  and  Fleming  &  Small- 
man    for    Qreen. 

Beard,  J.  The  defendant  in  error  is  a  minor 
who,  while  in  the  service  of  the  plaintiff  in 
error,  a  manufacturing  corporation  in  Chattanooga, 
received  an  injury  which  necessitated  the  amputa- 
tion of  a  leg.  At  that  time  he  was  under 
twelve  years  of  age.  This  suit  was  brought  to 
recover  damages  for  this  injury,  and  it  resulted 
in    a    verdict    and    judgment    in    his    favor   of    $3,000. 

The  record  discloses  that  the  boy  had  been  at 
work  for  the  plaintiff  in  error  inside  its  factory, 
and  that,  going  outside  to  a  yard  of  the  com- 
pany,    attached     to     the     factory     building,     he     was 
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seriously  injured  by  some  panels  of  iron  fence 
falling  upon  him.  These  panels  weighed  from 
eighty  to  ninety  pounds  each,  and  they  had  been 
placed,  or  stacked,  by  the  company  against  a 
post,  awaiting  their  turn  to  be  dipped  in  the 
paint     bath     near-by. 

The  theory  of  the  plaintiff  below  was,  that 
he  was  on  his  way,  under  the  orders  of  his 
superior,  to  deliver  a  message  to  another  employee 
of  the  company,  when,  accidentally,  he  stumbled 
against  these  panels,  thus  causing  the  pile  to 
topple  and  fall  upon  him,  inflicting  the  hurt  com- 
plained of.  On  the  other  hand,  the  theory  of 
the  defendant  below  was,  that  young  Green,  hav- 
ing left  of  his  own  notion,  and  without  orders, 
the  factory  building  where  he  was  employed,  went 
into  this  yard  on  a  matter  not  connected  with 
his  employment,  where,  finding  these  panels,  he 
began  to  play  with  them  by  pulling  them  up, 
one  at  a  time,  to  a  vertical  position  against  his 
body,  and  while  doing  this,  he  lost  his  balance, 
and,  falling  backward,  drew  the  pile  upon  his 
leg,  thus  .inflicting,  by  his  own  folly,  this  injury 
on    himself. 

By  Sec.  1,  Ch.  159,  of  the  Acts  of  1893 
(Shannon's  Code,  §4434),  it  is  provided  that  ''it 
shall  be  unlawful  for  any  proprietor,  foreman, 
owner,  or  other  person,  to  employ  any  child  less 
than  twelve  years  of  age  in  any  workshop,  mill, 
factory,    or    mine    in    this    State,"    while    Sec.    3    of 
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the     Act     (Shannon's     Code,     §  4436)     provides     that 
^*any     proprietor,     foreman,     or     owner     employing    a 
child     less     than     twelve     years     of      age 
shall    be    guilty    of    a  misdemeanor.       .       .       ." 

An  Act  similar  to  this  was  considered  in 
Queen  v.  Dayton  Coal  &  Iron  Co.,  95  Tenn., 
458.  In  that  case  it  was  held  that  the  em- 
ployment of  an  infant  under  twelve  years  of  age, 
in  violation  of  a  statute  forbidding  such  employ- 
ment, and  declaring  it  a  misdemeanor,  constitutes 
per  86  such  negligence  as  makes  the  employer 
liable  for  all  injuries  sustained  by  the  infant  in 
the  course  of  his  employment  This  holding  was 
made  after  a  careful  examination  of  the  authori- 
ties,    and    we     see    no    reason    to     depart    from    it. 

The  statute  in  question,  like  that  involved  in 
the  Queen  case,  was  wisely  adopted  by  the  Legis- 
lature with  the  view  of  keeping  children  out  of 
employment  where  the  services  incident  thereto  weixj 
likely  to  be  too  heavy  a  task  for  their  immature 
strength,  or  might  be  rendered  in  places  and 
about  machinery,  which,  because  of  their  inexpe- 
rience and  thoughtlessness,  would  be  .  constantly 
fraught  with  danger  to  them.  The  evident  pur- 
pose was  to  prevent  young  children  from  enter- 
ing upon  these  dangerous  employments,  and  to  ac- 
complish this,  the  act  of  employing  them  was 
made  a  misdemeanor,  to  be  visited  with  a  heavy 
fine. 

The    wisdom    of    this    legislation    is    strongly    ijlus- 
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trated  by  the  present  case,  whichever  of  the  two 
theories  is  adopted.  If  it  be  true,  as  claimed  by 
the  minor,  that  the  pile  of  iron  panels  was  so 
carelessly  placed  against  the  post,  that  it  was  dis- 
lodged by  a  slight  blow  from  his  foot,  and  fell 
upon  him  while  he  was  engaged  in  the  service 
of  his  master;  or,  if  the  truth  be  in  the  theory 
of  the  defendant  below,  that  the  injury  resulted 
from  the  heedlessness  of  the  boy  in  making  play- 
things of  these  heavy  panels — ^in  either  case  the 
propriety,  if  not  the  necessity  of  excluding  minors 
from  the  dangers  and  temptations  of  such  places, 
is    made    clear. 

If  the  theory  of  the  plaintiiBf  below  was  cor- 
rect, then,  after  making  all  proper  allowan(5e  for 
such  contributory  negligence  as  might  be  attributed 
to  a  youth  of  his  tender  years,  the  employer 
would  unquestionably  be  liable  for  the  injury  sus- 
tained. We  think  the  same  result  follows  upon 
the  theory  propounded  by  the  defendant  company. 
It  had  no  right  to  employ  this  minor.  While 
in  its  employment,  on  its  premises  and  foolishly 
playing  with  panels,  the  property  of  the  company, 
too  heavy  for  his  strength  to  hold,  yet  with  boy- 
ish heedlessness  disregarding  this  fact,  this  injury 
is  inflicted  upon  him.  Had  he  not  been  em- 
ployed by  this  company,  there  is  no-  reason  to 
suppose  he  would  have  been  on  its  premises, 
where  the  temptation  occurred  to  him,  to  prank 
with     these     panels    to    his    serious     hurt.       In     each 
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of  the  propositions  presented  by  the  respective 
parties  to  the  suit,  we  think  there  is  causal 
connection  between  the  employment  and  the  injury. 
In  the  case  insisted  upon  by  the  company,  the 
liability  is  as  clear  as  if  the  boy,  in  passing 
through  the  factory  on  his  own  business,  yet  still 
in  the  service  of  the  master,  had  come  in  con- 
tact with  a  piece  of  machinery  to  his  serious 
hurt.  In  such  case,  certainly  in  view  of  the 
statute  in  question,  the  employer  would  not  be 
excused. 

The  very  employment  is  a  violation  of  the 
statute,  and  every  injury  that  results  therefrom 
is  actionable.  In  the  case  presented  by  the  plain- 
tiff below,  as  well  as  in  that  adduced  by  the 
defendant  company,  the  connection  between  the 
employment  and  the  injury,  is  that  of  cause  and 
effect,  and  brings  the  complainant  within  the  oper- 
ation    of     the     statute. 

In  his  charge,  the  trial  Judge  gave  the  de- 
fendant below  the  benefit  of  every  rule  of  law 
that  it  was  entitled  to;  in  fact,  in  view  of  our 
construction  of  the  statute,  his  instruction  was 
most  favorable.  It  follows,  therefore,  that  the 
special  request  submitted  to  and  declined  by  the 
trial  Court,  and  the  action  with  regard  to  which 
is  made  the  subject  of  an  assignment  of  error, 
was  properly  refused.  This  request  is  as  follows: 
"If  the  pj-oof  shows  that  plaintiff  sustained  the 
injury     in     question,     while     not     engaged      in      and 
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about  any  work  for  the  defendant,  or  its  agents, 
having  authority  over  him,  but  while  playing  with 
the  panels  of  fence,  .  .  .  then  the  statute 
in  question  has  no  application  to  the  facts  of 
the    case,     and    plaintiff    cannot    recover." 

It  is  further  insisted  that  the  verdict  is  exces- 
sive. We  are  unable  to  say  that  a  verdict  against 
the  wrongdoer  of  $3,000,  in  favor  of  a  boy 
who,  before  he  reaches  the  age  of  twelve  years, 
loses  a  leg,  is  the  result  of  caprice,  prejudice, 
or  corruption  on  the  part  of  the  jury.  This  be- 
ing  so,    we    are   not    authorized    to    disturb    it. 

The  judgment  of  the  lower  Court  is,  therefore, 
affirmed. 
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Wn-BY    V.     Bjxd* 
(KnoxvUle.       November     19,     1901.) 

1.  BjaoTM BHT.    D^eated  by  teven  years  advene  po89e9Hon. 

It  is  a  complete  defense  to  an  action  in  ejectment  to  show  seven 
years,  continuous  adverse  possession  of  the  land  sued  for  by 
defendant  and  those  under  whom  he  claims. 

2.  Bbmaikdebmah.    Cmi  rnointain  bill  to  remove  cloud  from  tttle. 
While  remaindermen  cannot,  during  the  continuance  of  the  life 

estate  maintain  the  technical  action  of  ejectment  for  posses- 
sion of  land,  still  they  can  maintain  a  biU,  properly  framed, 
to  remove  cloud  from  title.  And  a  bill  for  this  purpose  is  suf- 
ficient which  avers  that  the  defendants  **are  setting  up  some 
sort  of  claims  to  the  land  which  are  not  valid  and  are  frauds 
upon  the  rights  of  complainants,  and  that  they  are  entitled  to 
have  the  same  cancelled  and  declared  void." 
Cases  cited:  Dodd  v.  Benthal,  4  Heis.,  608;  Anderson  County  v. 
Hays,  99  Tenn.,  543;  Weaver  v.  Davidson  County,  104  Tenn., 
321;  Aiken  v.  Suttle,  4  Lea,  109. 


FBOM       ANDERSON. 


Appeal     from    the     Chancery     Court    of    Anderson 
County.       H.    G.    Kyle,    Ch. 

LucKY^    Sanfobd    &    FowLEE    fop    Wiley. 

C.    J.    Sawybes    for    Bird. 
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WtLKES,  J.  The  original  bill  in  tliis  cause 
was  filed  against  L.  Bird  et  al.,  among  whom 
was     Amos     Carroll. 

The  only  controversy  now  before  the  Court  is 
between  complainants  and  Amos  Carroll,  all  other 
controversies  being  eliminated.  The  controversy  is 
over  a  large  body  of  land,  consisting  of  several 
tracts. 

The  Chancellor  held  that  as  to  the  land  claimed 
by  Amos  Carroll,  his  title  had  been  perfected  by 
adverse  possession,  so  far  as  it  conflicted  with 
the  title  of  complainants,  and  the  bill  was  dis- 
missed   as    to    him. 

The  Court  of  Chancery  Appeals  affirmed  the 
decree  of  the  Chancellor  upon  the  grounds  that 
the  conveyance  under  which  Amos  Carroll  held 
was  not  a  forgery,  and  that  Ajuos  Carroll  had 
maintained  adverse  possession  under  it  for  the 
statutory  period  to  vest  title  in  him,  and  the 
boundaries  thus  acquired  were  fixed  by  the  Court 
of  Chancery  Appeals.  Upon  a-  petition  to  rehear, 
the  Court  of  Chancery  Appeals  modified  its  origi- 
nal opinion  as  to  the  interest  claimed  by  J.  H. 
Vanderson  and  his  children,  who  owned  an  un- 
divided third  interest  in  the  disputed  land.  It 
appears  that  J.  H.  Vanderson  is  tenant  by  cour- 
tesy of  this  interest,  and  the  remainder  is  in 
the  children.  The  Court  of  Chancery  Appeals 
finds  as  against  the  children  the  adverse  posses- 
sion    commenced     in     1882,     and     they     were     then 
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minors  and  entitled  only  to  a  remainder  after 
the  termination  of  their  father's  courtesv  estate, 
and  this  bein^  so,  the  statute  of  limitations  had 
not  run  against  the  children  because  of  their 
minority,  and  their  right  of  action  would  not 
accrue  until  the  termination  of  theii*  father's  life 
estate. 

The  complainants  and  defendants  have  appealed, 
and    both    assign    errors. 

As  to  the  errors  assigned  by  the  complainants, 
except  the  said  remaindermen,  it  is  only  neces- 
sary to  say  that  we  think  they  are  precluded 
by  the  finding  of  the  Court  of  Chancery  Ap- 
peals; that  Amos  Carroll  had  held  the  land  in 
dispute  for  more  than  seven  years,  adversely,  and 
hence  his  title  to  the  land  thus  held  could  not 
be  disturbed.  As  to  the  said  remaindermen,  the 
Court  of  Chancery  Appeals  held  that  while  they 
were  not  barred,  because  their  right  of  action 
had  not  accrued,  still  their  suit  was  premature, 
in  as  much  as  the  tenant  by  courtesy  was  still 
alive,  and  the  right  to  recovery  by  the  remain- 
dermen had  not  accrued.  Hence  the  suit  as  to 
them  was  dismissed,  but  without  prejudice,  and 
they  appealed  from  the  decree  of  dismissal,  and 
Amos  Carroll  appealed  from  so  much  of  the  de 
cree    as    dismissed    the    suit    without    prejudice. 

The  Court  of  Chancery  Appeals  proceeded  upon 
the  idea  that  the  possession  as  to  the  remain- 
dermen    was     not     adverse     until     the      life      estate 
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should  fall  in,  and  complainants,  as  remainder- 
men, could  not  maintain  their  action  until  the 
happening    of    that    event. 

If  this  were  a  pure  ejectment  suit  alone,  for 
the  immediate  recovery  of  the  land  and  its  pos- 
session, the  decree  of  the  Court  of  Chancery 
Appeals  might  be  proper,  but  the  scope  and 
prayer  of  the  bill  is  broader  than  that  of  a 
pure  ejectment  bill  for  present  possession.  The 
bill  alleges, .  among  other  things,  that  the  various 
defendants,  and  among  them  Amos  Carroll,  are 
setting  up  some  sort  of  claims  to  the  land  which 
are  not  valid,  and  are  frauds  upon  the  rights  of 
complainants,  and  that  they  are  entitled  to  have 
the  same  cancelled  and  declared  void.  The  rights 
of  the  remaindermen  are  set  out  in  full,  that 
is,  that  their  father  had  a  life  estate,  and  they 
were    entitled     in     remainder. 

There  is  a  specific  prayer  that  complainants  be 
declared  to  be  the  true  owners  of  the  land,  and 
that  all  claims  of  every  kind  and  character  which 
may  be  set  up  by  defendants  and  each  of  them 
be     declared     void     and     cancelled. 

We  are  of  opinion  that  the  allegation  and 
prayer  of  the  bill  are  broad  enough  to  warrant 
the  Court  in  declaring  the  right  of  the  remain- 
dermen, and  setting  aside  the  claims  of  Amos 
Carroll,  so  far  as  they  are  a  cloud  upon  their 
title.  Dodd  v.  Benthal,  4  Heis.,  608,  610;  An- 
derson   Co.    V.    Hays,    15    Pickle,     543;     Weaver    v. 
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Davidson    Co.,    20     Pickle,     321;    Aiken    v.     Suttle, 
4    Lea«     109. 

The  decree  of  the  Court  of  Chancery  Appeals 
is  modified  to  the  extent  that  decree  will  be 
entered  here  fixing  the  rights  of  the  remainder- 
men, Wm.  Henry  Vanderson  and  Eliza  Belle,  or 
Lida  Cheney,  to  a  one-third  interest  in  remainder 
in  the  lands,  which  are  shown  by  the  decree  to 
have  been  adversely  held  by  Amos  Carroll  as  to 
the  other  complainants,  and  the  claims  of  said 
Amos  Carroll  as  to  said  undivided  third  interest 
in  said  land,  are  extinguished  and  removed  as  a 
cloud  upon  the  title  in  remainder  of  said  Wm. 
Henry  Vanderson  and  Lida  Cheney.  The  cost  of 
the  cause  will  be  divided,  two-thirds  to  be  taxed 
to  complainants,  except  said  Wm.  Henry  and  Lida, 
who  will  pay  no  cost,  and  one-third  to  the  de- 
fendant. 
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RODQBBS      V.      BtJBNETT. 

(Knoxville.      November    23,     1901.) 

1.  Bblioioub  Societies.    Re-affirmance  of  doctrines  affecting. 

Tbe  court  re-affirms  the  doctrines  enunciated  in  Nance  y.  BtMZyy, 
91  Tenn.,  303,  declaring  the  status  and  rights  of  religious 
societies  and  their  members  in  the  Civil  Courts.  {Post,  pp. 
178-181.) 

2.  Same.  Effect  of  decision  by  synod  as  to  statvs  of  church. 
Where  a  synod,  with  which  a  church  is  connected,  has  at  its  re- 
gular session  decided  that  one  of  two  rival  factions  is  the  true 
church,  to  the  exclusion  of  the  other  faction,  and  has  ordered 
a  reorganization  of  the  church  by  that  faction  and  awarded  to 
it  the  control  of  the  church  property,  an  executive  committee 
of  the  synod  cannot,  after  the  close  of  the  session,  in  the  ab- 
sence of  some  authority  to  be  found  in  the  constitution,  rules, 
or  laws  governing  the  denomination,  reconsider  and  reverse 
the  action  of  the  synod  and  recognize  the  other  faction  so  as 
to  enable  it  to  recover  control  of  the  church  property.  (Post^ 
pp.  17M81). 

3.  Same.    Forfeits  control  of  church  property,  when. 

A  deed  for  church  property  contained  this  clause,  to  wit:  *'For 
and  in  consideration  of  the  love  of  the  gospel  and  other  causes, 
convey  unto  the  elders  of  Zion's  Church  and  their  successors 
in  office  forever,  for  the  only  use  as  a  church  and  controlled 
by  the  Evangelical  Lutheran  Church  of  the  Holston  Synod." 
The  Zion  Church,  through  its  recognized  governing  body, 
after  questioning  the  orthodoxy  of  the  Holston  Synod,  with- 
drew from  that  synod  and  united  with  Missouri  Synod. 

Held:  That  Zion  Church  thereby  forfeited  control  of  the  prop- 
erty conveyed  by  said  deed.  The  property  was  conveyed  on 
condition  that  Zion  Church  should  remain  in  the  Holston 
Synod.     {Post,  pp.  181-184.) 

4.  Same.    Rights  of  withdrawing  or  excluded  members. 

Members  of  a  church  who  have  voluntarily  withdrawn  or  have 
been  excluded,  though  constituting  a  majority  of  the  member- 
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ship,  have  no  right  or  claim  to  the  control  of  the  chnrch  prop- 
erty that  the  courts  will  recognize  or  enforce.     (Post,  p.  iS4.) 

5.  Court  of  Chancebt  Appeals.    Construction  of  deed  by. 
Construction  of  a  deed  is  a  question  of  law  and  the  decision  of 
such  question  by  the  Court  of  Chancery  Appeals  is  not  bind- 
ing upon  this  court.     (Post,  p,  i8i,) 


FBOM      KNOZ. 


Appeal  from  the  Chancery  Court  of  Knox 
County.      Jos.    W.    Sneed,    J. 

Samson^    Welcker    &    Parkeb    for    Rodgers. 

Green  &  Shields  and  S.  R.  Maples  for  Bur- 
nett. 

McAlister,  J.  The  controversy  presented  upon 
this  record  is  between  two  rival  factions  of  Zion's 
Cluirch,  of  the  Evangelical  Lutheran  denomination, 
in  respect  of  the  right  to  use,  control,  and  man- 
age the  church  building  as  a  place  of  worship, 
and  to  occupy  the  parsonage  appurtenant  to  the 
church. 

The  Court  of  Chancery  Appeals,  reversing  the 
decree  of  the  Chancellor,  held  that  complainants 
are  entitled  to  the  use,  control,  possession  and 
management  of  the  church  property,  and  perpet- 
ually    enjoined     the     defendants     from     in     any     way 
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attempting  to  interfere  with  such  control,  iise, 
possession,    and    management. 

It  appears  from  the  findings  of  the  Court  of 
Chancery  Appeals,  that  on  September  1,  1868, 
Frederick  Spangler,  of  Knox  County,  "for  and  in 
consideration  of  the  love  of  the  gospel  and  other 
causes,  conveyed  unto  the  elders  of  Zion's  Church 
and  their  successors  in  ofiice  forever,  for  the  only 
use  as  a  church,  and  controlled  by  the  Evangeli- 
cal Lutheran  Church  of  the  Holston  Synod,"  the 
tract  or  parcel  of  land  on  which  the  church 
building    and    parsonage    are    now    situated. 

The  Court  of  Chancery  Appeals  finds  that,  "The 
Evangelical  Lutheran  Church  is  a  Christian  de- 
nomination, and  that  it  appears  to  have  four  or 
five  general  branches,  such  as  United  Synod,  Gen- 
eral Synod,  and  others,  and  each  renders  its  own 
decisions  on  doctrinal  questions.  Each  church,  how- 
ever, is  a  separate  unit,  independent,  and  can 
establish  its  own  constitution  and  laws.  It  can 
form  synodical  relations  or  not,  as  it  chooses,  and 
as  a  church,  pure  and  simple,  can  sever  such 
synodical  relations  previously  established  at  its 
pleasure.  Zion's  Church  established  its  own  con- 
stitution and  laws,  and  promulgated  its  own  creed. 
The  separate  Church  connects  itself  with  the  synod 
of  its  church  by  petition,  the  authorities  of  the 
synod  applied  to  examine  its  constitution  and 
creed,  and  if  they  think  they  conform  to  the  true* 
doctrine     of    the     Evangelical     Lutheran     Church,     as 
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held  and  interpreted  by  that  synod,  the  applying 
Church  is  admitted  to  synodical  relations,  and  is, 
thereafter,  entitled  to  send  delegates  to  the  meet- 
ings of  that  synod.  If  a  church  wishes  to  with- 
draw from  a  synod  with  which  it  is  connected, 
it  does  so  by  a  vote  of  its  members,  and  it  can, 
if  it  sees  proper,  as  a  matter  of  courtesy,  notify 
the  synod  of  the  fact  of  its  withdrawal.  It  can, 
it  appears,  ignore  the  courtesy.  Each  church  calls 
its  own  pastor  by  a  vote  of  its  members,  and 
keeps  him  as  long  as  it  wants  him,  and  can  de- 
pose him  by  a  vote  of  its  members,  at  any  time, 
in  the  absence  of  a  contract  for  a  definite  term. 
In  brief  each  church  is  a  separate  and 
independent  congregation,  and  interprets  for  itself 
the  Evangelical  Lutheran  creed.  ...  In 
186 — y  Zion's  Church  connected  itself  with  Holston 
Synod,  and  Holston  Synod  belongs  to  the  United 
Synod,  of  the  Lutheran  Church  in  the  Soutli. 
Early  in  1897,  Zion  and  Bethel  churches  united 
in  a  call  to  complainant,  Rodgers.  Mr.  Rodgers 
accepted  the  call  of  the  two  churches  aforesaid, 
which,  by  voluntary  action,  had  for  several  years 
united  in  a  pastorate — ^that  is  to  say,  united  in 
calling  a  preacher  to  minister  to  both  congrega- 
tions. Early  in  1898,  opposition  was  manifested 
to  the  ministry  of  Mr.  Rodgers,  and  shortly  after- 
wards it  became  active  and  aggressive,  culminating 
in  two  of  the  elders  requesting  his  resignation. 
A    meeting    of    these    two    elders    with    the    elders  of 
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Bethel  Church  was  held,  and  they  all  ^  requested 
Mr.  Rodgers  to  resign.  Two  of  the  elders  of 
Zion's  Church  carried  around  a  petition  amon^ 
most  of  the  members  of  that  church,  and  obtained 
their  signatures  to  a  request  to  Mr.  Rodgers  to 
resign.  He  refused  to  resign.  The  result  was 
the  anti-Rodgers  faction  retired,  and  thereafter  com- 
menced holding  service  and  Sunday  School  in 
a  schoolhouse  nearby.  Both  factions  then  elected 
delegates  to  the  Holston  Synod.  The  question 
as  to  which  faction  should  be  regarded  as  Zion's 
Church  was  brought  up.  That  synod  determined 
that  the  Rodgers  faction  represented  the  true 
Zion's  Church,  and  thereupon  the  President  of 
the  Synod  sent  a  letter  to  one  of  the  elders 
elected  by  the  other  faction,  or  recognized  by  it 
as  an  elder,  directing  him  to  turn  over  the  prop- 
erly to  the  Rodgers  faction.  Nothing,  however, 
was  done  by  the  elder  in  response  to  this  letter. 
The  Holston  Synod,  at  this  meeting,  directed 
Zion's  Church,  as  recognized  by  it,  to  revise  its 
roll  of  members,  and  thereafter,  at  a  meeting 
called,  the  Rodgers  faction  attempted  to  carry  out 
this  order,  but  the  faction  represented  bv  the 
defendants  refused  to  sign  it,  and  they  continued 
to  worship  in  the  schoolhouse.  This  state  of 
a£Fairs  continued  until  1899,  when  the  represen- 
tatives sent  to  the  synod  by  the  Rodgers  faction, 
were  again  recognized.  After  this,  it  appears  that 
the     Zion's     Church,     as     represented     by     the     com- 
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plainants,  conceived  a  doubt  as  to  the  true  or- 
thodoxy of  the  teachings  of  the  Holston  Synod. 
It  appears,  furthermore,  that  after  the  meeting 
of  the  synod  in  1899,  its  representatives,  com- 
posed of  its  executive  committee,  determined  to 
reopen  the  question  as  to  which  was'  the  true 
Zion's  Church,  and  thereupon,  after  what  they 
called  an  investigation,  they  set  aside  the  action 
of  the  synod  in  recognizing  the  complainants  as 
the  true  representatives  of  the  true  Zion's  Church, 
and  announced  that  the  faction  represented  by 
the  defendants  was  the  true  Zion's  Church.  About 
this  time,  whether  just  before  or  just  after  is 
not  definitely  certain  from  the  record,  Zion's 
Church,  as  represented  by  complainants,  had  a 
meeting,  and  resolved  to  withdraw  from  the  Hol- 
ston Synod  and  connect  themselves  with  the  Mis- 
souri Synod.  After  the  action  aforesaid  of  the 
Executive  Committee  of  the  Holston  Synod,  tho 
defendants  became  more  active  in  their  claims  to 
the  church  and  parsonage,  and  on  June  3,  1900, 
they  broke  in  and  had  service,  and  also  service 
at  night,  and  were  asserting  the  right  to  occupy 
the  house  as  a  place  of  worship,  and  to  exclude 
the     complainants." 

The  Court  of  Chancery  Appeals  was  of  opinion 
upon  this  branch  of  the  case,  that  Nance  v.  Bas- 
by,  91  Tenn.,  305,  was  controlling.  In  that  case 
it  was  held  that  the  civil  courts  have  no  juris- 
diction   of    any    purely    ecclesiastical    question    except 
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as  an  incident  to  the  determination  of  civil 
rights.  After  a  member  has  voluntarily  withdrawn 
or  been  expelled  from  such  association,  he  ceases 
to  have  any  right  or  interest  in  its  property, 
and  he  cannot  thereafter  maintain  suit  for  him- 
self or  for  himself  and  existing  members  of  the 
association  in  sympathy  with  him  against  other 
members  of  the  association  complaining  of  diver- 
sion of  the  property.  Persons  withdrawn  or  ex- 
peDed  from  membership  are  not  of  the  same  class 
with  actual  members,  although  they  may  be  in 
sympathy  with  each  other.  Again,  it  was  held 
in  that  case  that  the  excommunication  of  members 
by  an  unincorporated  religious  association,  done  in 
the  exercise  of  its  powers  of  discipline,  is  valid 
and  effectual  when  questioned  in  the  civil  courts 
to  exclude  the  excommunicated  ones  from  mem- 
bership in  the  association,  and  consequently  from 
any  right  to  its  property.  And  it  is  not  mate- 
rial that  the  proceedings  were  irregular  and  the 
expulsion  made  without  giving  notice  or  opportu- 
nity of  hearing,  to  the  excluded  members,  the  pro- 
ceedings are  nevertheless  conclusive  upon  the 
Courts.  .  .  .  They  will,  however,  determine 
whether  persons  claiming  property  given  in  trust 
for  a  religious  society  of  a  certain  faith  and 
order  are  of  the  required  faith  and  order.  They 
will  not  inquire  as  to  the  sincerity  with  which 
a  religious    creed    is     professed. 

The    Court    of    Chancery    Appeals    then,     applying 
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these  principles  of  law  to  the  facts,  said:  "Xow 
we  take  it,  under  the  rulings  in  that  case,  that 
after  the  meeting  of  1898,  at  which  the  defend- 
ants and  those  represented  by  them,  withdrew  and 
commenced  holding  services  in  the  schoolhouse, 
and  after  the  recognition  by  the  synod  in  1898, 
and  again  in  1899,  of  the  complainants,  or  Rod- 
gers  faction,  as  the  true  church,  settled  the  ques- 
tion of  the  ecclesiastical  membership  of  Zion's 
Church,  as  being  those  who  adhered  to  complain- 
ant's faction,  that  is,  those  who  allowed  their 
names  to  go  upon  the  revised  list  of  members 
ordered  to  be  made  by  the  synod.  Now,  we  have 
been  unable  to  find  any  authority  in  the  con- 
stitution or  rules  or  laws  governing  this  denomi- 
nation that  authorized  the  executive  committee  of 
the  synod  a  year  and  a  half  after  complainants 
had  been  recognized  as  the  true  representatives 
and  the  true  members  of  the  church,  to  open  up 
the  question  settled  by  the  synod  in  1897,  and 
reverse  its  action  and  declare  that  the  defendants 
were  the  true  members  and  the  true  representa- 
tives of  the  church.  We  hold  that  the  question 
of  the  settlement  of  who  were  the  actual  and 
true  members  of  Zion's  Church  was  settled  at  the 
meeting  in  1898,  from  which  the  defendants  with- 
drew, and  the  action  of  the  synod  thereafter 
recognizing  the  complainants  and  their  followers 
as  the  true  members  and  representatives  of  the 
church." 
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The  findings  of  fact  of  the  Court  of  Chancery 
Appeals  on  this  branch  of  the  case  are,  of 
course,  conclusive  upon  us  and,  upon  the  facts 
found,  the  Court  has  made  a  correct  application 
of    the    law. 

But  it  yet  remains  to  be  seen  whether  com- 
plainants are  in  any  attitude  to  maintain  this  bill. 
They  have  voluntarily  severed  their  connection  with 
the  Holston  Synod,  and  joined  the  Missouri 
Synod.  The  important  inquiry  is  whether  they 
can  take  the  church  building  and  parsonage  with 
them,     figuratively    speaking? 

The  solution  of  the  question  depends  upon  the 
proper  interpretation  of  the  deed  heretofore  men- 
tioned. The  clause  raising  the  question  is  as  fol- 
lows: "For  and  in  consideration  of  the  love  of 
the  gospel  and  other  causes,  convey  unto  the 
elders  of  Zion's  Church,  and  their  successors  in 
office  forever,  for  the  only  use  as  a  church,  and 
controlled  by  the  Evangelical  Lutheran  Church  of 
the  Holston  Synod,"  the  tract  of  land,  etc.,  etc. 
The  Court  of  Chancery  Appeals  held  that  this 
clause  was  not  a  condition,  but  merely  descrip- 
tive, and  that  complainants  might  withdraw  from 
the  Holston  Synod  and  attach  themselves  to  the 
Missouri  Synod  without  forfeiting  their  rights  un- 
der the  deed.  We  do  not  concur  with  the  Court 
of  Chancery  Appeals  in  this  construction  of  the 
deed.  It  is  quite  clear,  in  our  opinion,  that  the 
grantor    intended    that    this    property    should    be    held 
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by  Zion's  Church  so  long  as  it  is  controlled  by 
the  Evangelical  Lutheran  Church  of  the  Holston 
Synod.  The  grantor  had  a  right  to  annex  this 
condition  to  his  grant,  and  when  the  relations  of 
the  church  were  severed  with  the  Holston  Synod, 
and  it  became  attached  to  the  Missouri  Synod, 
the  right  to  claim  and  manage  this  property  was 
thereby    forfeited. 

In  McBride  v.  Porter,  17  Iowa,  203,  it  was 
held  that  where  property  is  procured  not  only 
for  a  particular  congregation,  but  it  is  also  stated 
that  it  is  subject  to  certain  particular  and  gen- 
eral synods,  the  majority  of  the  congregation  with- 
drawing from  or  refusing  to  recognize  the  au- 
thority of  the  synod,  cannot  retain  control  of  the 
property.  So  it  has  been  held  that  if  a  partic- 
ular congregation  is,  by  the  termd  of  its  charter, 
in  full  connection  with  a  synodical  body,  and  not 
independent  of  it,  and  a  portion  of  the  congre- 
gation should  secede  from  the  synod,  it  will  for- 
feit its  right  to  the  church  property.  Harmon 
V.    Dreher,    1     Spears    Eq.,    87. 

The  majority  of  the  members  of  a  Baptist 
Church,  although  it  is  independent  in  government, 
have  no  power  to  divert  the  church  property  to 
the  propagation  of  doctrines  contrary  to  the  Bap- 
tist Articles  of  Faith,  and  in  attempting  to  do  so, 
they  may  be  enjoined  from  interfering  with  the 
proper     use     and     control     of     the     property     by     the 
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minority.  Mt.  Zion's  Baptist  Church  v.  Whitman, 
13     L.     R.     A.,     198. 

It  is  not  in  the  power  of  a  majority  of  a 
religious  society,  by  reason  of  a  change  of  relig- 
ions views,  to  carry  a  property  which  has  been 
dedicated  to  a  church  to  the  support  of  a  new 
and  different  doctrine.  And  the  title  to  church 
property  of  a  divided  congregation  is  in  that  part 
of  it,  whether  a  minority '  or  majority  which  is 
acting  in  harmony  with  its  own  law;  and  the 
ecclesiastical  laws,  usages,  customs  and  principles 
which  were  accepted  among  them  before  the  dis- 
pute began,  are  the  standard  for  determining 
which  party  is  right."  Smith  v.  Pedigo,  19  L. 
R.     A.,    433;     32     L.     R.     A.,     96,     note. 

"If  the  trust  is  confided  to  a  religious  congre- 
gation of  an  independent  or  congregational  form 
of  church  government,  it  is  not  in  the  power  of 
the  majority  of  that  congregation,  however  pre- 
ponderant, by  reason  of  change  of  religious  views, 
to  carry  the  property  thus  confided  to  them  to 
the  support  of  a  new  and  conflicting  doctrine." 
Watson    V.    Jones,    13    Wall,    723. 

The  Court  of  Chancery  Appeals  finds  as  a 
fact  that  complainants  had  conceived  a  doubt  as 
to  the  orthodoxy  of  the  Holston  Synod,  and  with 
a  view  of  testing  it,  had  propounded  a  series  of 
doctrinal  questions  to  that  body,  and  that  the  an- 
swers were  not  entirely  satisfactory  to  complain- 
ants.      It     was     after     this     that     the      complainants 
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withdrew  from  the  Holston  Synod  and  attached 
themselves,  or  the  church  as  represented  by  them, 
to  the  Missouri  Synod.  The  construction  of  the 
deed  is  not  a  conclusion  of  fact,  but  a  question 
of  law,  and  we  hold  that  the  condition  of  this 
deed  was  violated  by  the  action  of  complainan;  ^ 
in  attaching  the  church  to  the  Missouri  Synod, 
and  that  complainants  are  not  entitled  to  main- 
tain this  bill,  and  the  same  is  dismissed  at  their 
costs. 

The  remaining  question  is  whether  defendants 
are  entitled  to  the  control  and  management  of 
this  property  xmder  the  allegations  of  their  cross- 
bill. The  Court  of  Chancery  Appeals  finds  as  a 
fact  that  defendants  had.  voluntarily  withdrawn 
from  the  church  and  had  refused  to  enroll  their 
names  on  the  revised  list  of  the  members  as  or- 
dered by  the  Holston  Synod.  That  Court  fur- 
ther finds  that  the  Holston  Synod  had  adjudged 
that  defendants  did  not  constitute  the  true  Zion's 
Church. 

It  must  follow,  from  tliese  findings  of  facr, 
that  defendants  are  in  no  attitude  to  claim  the 
custody  and  control  of  the  church  property.  It 
is  therefore  decreed  that  the  crossbill  be  dis- 
missed    at    the     costs     of    defendants. 
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Bi-Ai-ocK     v.     State. 
(KnoxvUle.      November    23,     1901.) 

1.  Time.     CompuUMon  of, 

GiTing  time  ^hintil"  a  specified  day  to  perform  an  act — e.  g.,  to 
present  and  file  bill  of  exceptions,  includes  the  day  named. 
(Post,  pp.  186-188.) 

Code  construed:  §  60  (S.);  i  46  (M.  &  V.);  {  48  (T.  &  S.). 

Oases  cited:  Chester  v.  Hubbard,  2  Hum.,  354;  Copelandu  Woods, 
2  Hum.,  334. 

2.  EsBPiire  Open  Saloon  on  Sunday.    Erroneous  chcrge. 

On  the  trial  of  the  proprietor  of  a  saloon  and  adjoining-  and  con- 
necting with  restaurant,  jointly  with  his  bartender  and  restau- 
rant-keeper, for  keeping*  the  saloon  oi>en  on  Sunday,  it  is  error 
for  the  Court  to  charge  in  such  terms  as  imply  that  defendant 
would  be  guilty  if  the  restaurant  alone  were  opened  on  Sun- 
day, where  the  proof  shows  that  all  the  doors  of  the  saloon, 
including  that  opening  into  the  restaurant,  were  closed  and 
that  no  one,  except  the  bartender,  was  found  inside  the  saloon 
and  that  he  was  not  doing  any  business,  but  only  enjoying  the 
luxury  of  an  electric  fan  on  a  hot  day.     (Postt  pp.  188-190.) 

3.  Sams.    Scmie. 

A  charge  of  the  Court,  on  the  trial  of  the  offense  of  keeping  open 
a  saloon  on  Sunday,  is  erroneous  which  makes  the  defendant 
guilty  for  opening  the  door  and  entering  the  saloon  on  Sun- 
day for  any  purpose  whatever,  however  innocent,  urgent,  or 
necessary.    (Post,  p.  190.) 

4.  Same.    Same. 

A  charge  of  the  Court,  on  the  trial  of  the  offense  of  keeping  open 
a  saloon  on  Sunday,  is  erroneous  which  would  make  the  pro- 
prietor guilty  on  account  of  the  act  of  his  bartender  done  in 
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the  proprietor's  absence  and  without  his  knowledge.     (Po9t, 
pp.  189,  190,) 


FROM       HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of 
Hamilton    Coimty.       Floyd    Estill,    J. 

O.  T.  Peeples  and  Geo.  W.  Chambleb  for 
Blalock. 

Attorney-general    Pickle    for    State. 

Wilkes,  J.  The  defendants  are  convicted  of 
keeping  a  place  of  business  open  on  Sunday, 
where  liquors  were  illegally  sold,  and  are  sen- 
tenced to  siixty  days'  imprisonment  and  a  fine 
of    $50    each,    and    have    appealed. 

The  first  question  presented  is,  whether  the  bill 
of  exceptions  can  properly  be  considered  a  part 
of  the  record.  The  order  of  the  Court  granting 
the  appeal  contains  the  following:  "The  defend- 
ants are  allowed  until  February  7,  1901,  to  pro 
sent    and    file    their    bill    of    exceptions." 

The  bill  of  exceptions  was  filed  on  the  7th  of 
Febniary,    1901. 

Our  statute,  Shannon,  Sec.  60,  provides:  "The 
time    within    which    any    act    provided    by    law    is    to 
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be  done  shall  be  computed  by  excluding  the  first 
day  and  including  the  last,  unless  the  last  day  is 
Sunday,    and    then    it    shall    also    be    excluded. 

This  section,  however,  does  not  embrace  the 
language  of  the  present  order  unless  it  may  be 
held  to  do  so  by  analogy.  The  authorities  are 
quite  conflicting  as  to  whether  the  use  of  •  the 
words  "until"  or  "to"  embrace  the  day  of  the 
date  mentioned  as  the  limit.  The  following  au- 
thorities and  cases  hold  that  "until"  or  "to"  a 
certain  day,  includes  the  day  named,  and  the  act 
is  done  in  time  if  upon  or  during  the  day 
named.  Rogers  v.  Railway  Co.,  70  Ga.,  717; 
Board  V.  Dart,  67  Ga.,  765;  Pev.n  P.  Co.  v. 
Scheiem,  12  Montana,  122;  Houghwont  v.  Boisan- 
him,  K  J.,  Eq.,  318;  Kendall  v.  Kingsly,  120 
Mass.,    94. 

In  Thome  v.  Dulaney  et  al.,  6  Arkansas,  219,. 
it  was  hjeld  that  "When  the  Court  gave  the 
plaintiff  until  the  5th  of  July  to  tender  a  bill 
of  exceptions,  and  it  was  presented,  signed,  sealed 
and  ordered  to  be  made  part  of  the  record  on 
the    5th    of    July,    it    was    within    the    time    limited. 

In  harmony  with  this  holding  may  be  cited 
69  U.  S.,  2  Wall,  177,  190;  43  Conn.,  56;  16 
Maine,  181;  73  Penn.,  137;  23  Mich.,  1;  10 
Mo.,    60;    9    B.    Mon.    Ky.,    192. 

We  are  of  opinion  this  is  the  better  construc- 
tion, although  quite  a  number  of  cases  exclude 
the    day    named,    and    hold     that    the     time    expired 
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on  the  previous  day.  There  is  an  intimation  to 
this  effect  in  the  cases  of  Chester  v.  Hubbard, 
2  Hum.,  353,  and  in  Copeland  v.  Woods,  2 
Hum.,  334.  The  Court,  however,  did  not  express- 
ly   decide    the    question,    but    reserved    it. 

We  think  the  construction  we  have  given  is 
better  supported  by  reason  and  authority,  and  by 
the  uniform  understanding  and  practice  of  the 
profession.  In  Rogers  v.  Railway  Co.,  70  Ga., 
717,  it  was  held  that  when  an  order  allowed  un- 
til a  certain  day  to  prepare  and  file  a  motion, 
and  approved  brief  of  evidence,  the  word  "iintir' 
would  include  the  day  named,  and  if  action  was 
taken    on    that    day,    it    would    be    in    time. 

Quite  a  number  of  errors  are  assigned  on  the 
merits.  We  need  not  notice  them  all.  Among 
other  things,  the  Court  charged,  "what  is  meant 
.by  keeping  open  on  Sunday  is  not  that  the  door 
shall  be  open,  but  it  means  if  you  let  any  one 
in  there.  It  does  not  make  any  difference 
whether  they  go  to  get  something  to  eat  or  drink 
or  what  their  purpose  is  in  getting  in  there; 
that  is  keeping  open  on  Sunday  within  the  mean- 
ing   of    the     statutes,     etc." 

This  we  think  is  error.  It  appears  that  in 
the  present  case  there  was  a  restaurant  connected 
with  the  saloon,  and  separated  from  it  by  a 
partition,  and  a  door  opened  from  one  into  the 
other,  which  on  this  occasion  was  locked.  None 
of    the     parties     who     were     found     in     the     building 
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wore  in  the  saloon  except  the  bartender,  and 
he  was  lying  on  the  counter  under  an  electric 
fail,     it    being    a    hot     day    in     July. 

The  language  used  by  the  trial  Judge  is  quite 
indefinite.  He  says  keeping  open  "means  if  you 
let  any  one  in  there."  We  might  presume  that  he 
meant  by  "you''  the  proprietor,  but  even  then 
the  language  is  too  broad  under  the  facts  of  the 
case,  as  the  jury  might  infer  that  if  the  men 
who  were  found  in  the  restaurant  and  wine  room 
adjoining  it,  and  separate  from  the  saloon,  went 
into  the  restaurant  to  get  something  to  eat,  the 
defendants,  who  are  the  proprietor,  the  barkeeper, 
and  the  restaurant  keeper,  would  be  liable.  There 
is  no  proof  that  any  one  was  in  the  saloon  ex- 
cept the  barkeeper.  All  the  doors  leading  into 
it  were  locked,  and  he  was  not  engaged  in  doing 
any  business  but  lying  on  the  counter.  The  word 
'^place/'  used  by  the  trial  Judge,  would  warrant 
the  jury  in  believing  that  he  referred  to  the 
entire  building — ^that  is,  the  restaurant  as  well  as 
the  saloon,  as  both  were  in  the  same  building, 
and  parts  of  the  same  ''place,"  though  separated 
by  a  partition  and  locked  door.  But  the  lan- 
guage is  too  broad  in  any  event,  even  if  there 
were  no  restaurant  attached,  and  would  make  the 
proprietor  liable  if  he  let  any  one  into  his  sa- 
loon for  any  purpose,  whether  it  be  to  extinguish 
a  fire,  or  protect  the  contents  from  burglars,  or 
from    storms    or    other    reasons    that    might    be    per- 
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fectlj  legitimate,  and  would  exclude  employees, 
and  the  family  of  the  proprietor,  as  well  as 
third     persons. 

Again,  the  trial  Judge  charged,  referring  to  the 
proprietor,  "and  any  other  persons  that  are  in 
the  place,  keeping  it  open  for  him,  or  for  them- 
selves, whatever  their  motives  might  be,  if  they 
are  keeping  it  open  for  the  reason  of  doing 
business  or  letting  people  in  and  out,  then  they 
are    every    one    guilty." 

This  is  error.  Parties  might  go  into  the  res- 
taurant with  the  knowledge  and  assent  of  the 
proprietor,  to  get  something  to  eat,  and  this 
would  be  allowable  if  it  were  partitioned  off  and 
closed  from  the  saloon,  as  it  was.  Shannon, 
§  6784. 

But  it  is  also  error  in  that  it  would  make 
the  proprietor  liable,  even  though  he  may  not 
have  been  present,  and  may  have  had  no  infor- 
mation    that    it     was     being     kept    open     by    others. 

The  judgment  is  reversed  and  cause  remanded 
for    a     new    trial. 
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COTTRELL       V.      'GRIFFITHS. 

(KnoxvUle.      November    23,     1901.) 

1.  Pabtition.    Deed  to  husband  and  wife  for  uHfe's  share. 
Where,  in  the  partition  of  land,  the  share  allotted  to  a  married 

women  is  conveyed  to  herself  and  husband  jointly,  they  hold, 
nnder  snch  deed,  the  same  relative  interests  in  the  portion 
allotted  to  her  in  severalty  that  they  held,  under  the  law,  in 
her  undivided  interest  in  the  land — ^no  greater  and  no  less. 

2.  Debd.     Ingg^ctfUjaL  deUvery. 

The  heirs  of  a  married  woman  are  not  estopped  to  claim  her 
land  against  the  hvsband  by  the  fact  that  it,  being  her  allot- 
ment in  the  partition  of  an  estate,  was,  by  mistake  of  the 
draftsmen  and  contrary  to  the  wishes  of  the  parties,  conveyed 
to  herself  and  husband  jointly  without  consideration  on  the 
part  of  the  husband,  where  the  parties,  expressing  dissatisfac- 
tion with  the  deed,  withheld  it  from  record  for  further  con- 
sideration and  advice  and  retained  it  in  this  situation  for  over 
eight  years,  holding  possession  of  the  share  allotted  in  the 
meantime.  There  was  no  complete  and  unqualified  delivery 
of  the  deed  upon  these  facts. 


FROM    KNOX. 


Appeal     from     the     Chancery      Court      of      Knox 
County.      Jos.    W.    Sneed,    J. 
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Green  &  Shields  and  DeAbmond  &  Ford  for 
Cottrell. 

Webb,     McClung    &     Baker     and     J.     0.     Ford 
for    Griffiths. 

Snodgrass,  C.  J.  The  question  invj)lvcHl  in 
this  case  is  what  is  the  legal  effect  of  a  parti- 
tion deed  executed  by  two  tenants  in  common,  to 
a  third  tenant,  a  married  woman,  where  the 
deed  includes  the  husband  as  joint  ^antee,  though 
no  agreement  upon  any  consideration  was  made 
for  such  conveyance,  or,  in  fact,  made  at  all, 
but  deed  was  executed  under  the  following  cir- 
cumstances and  upon  the  facts  so  showing,  found 
by  the  Court  of  Chancery  Appeals.  Jesse  Wells, 
the  father  of  Mrs.  Ford,  Mrs.  Cottrell  and  Mrs. 
Griffiths,  was  the  owner  of  the  land  in  contro- 
versy. He  died,  and  it  descended  to  these  mar- 
ried ladies,  as  tenants  in  common.  Mrs.  Griffiths 
and  Mrs.  Ford  conveyed  to  Mrs.  Cottrell  her 
share  of  the  land,  and,  later,  undertook  to  have 
the  remainder  of  the  land  partitioned  between 
them.  A  surveyor  and  Notary  were  employed  to 
partition  and  draw  deeds,  to  be  executed  by  the 
parties,  each  to  the  other,  for  the  shares  so  sur- 
veyed and  partitioned.  This  was  done,  but  in 
drav/ing  the  deeds  without  direction  from  the 
parties,  and  not  in  accord  with  their  intention, 
the  Notary  named  the  husbands  of  the  two  mar- 
ried    women     as    conveyees.       The     parties    were    all 
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diasatisfied  with  this  form  of  conveyance,  the  hus- 
bands setting  up  no  claim  of  right,  or  agree- 
ment upon  any  consideration,  or  without  consid- 
eration, to  have  it  done.  The  draughtsman  was 
consulted,  and  he  said  the  deeds  conveyed  no  in- 
terests to  the  husbands  as  matter  of  law,  but 
that  he  would  insert  a  clause  removing  any  sup- 
posed difficulty  on  this  point,  and  thereon  he  in- 
terlined a  clause  showing  that  the  deeds  were  in 
division  of  the  lands  of  Jesse  Wells,  deceased 
(as  already  stated,  the  father  of  the  married 
women    attempting    the    partition). 

This  was  not  altogether  satisfactory,  but  they 
agreed  to  keep  the  deeds  from  record  until  they 
could  take  advice  and  look  further  into  the  mat- 
ter. The  husbands  and  wives  concurred  in  this,- 
and  so  the  matter  ended.  The  deeds  were  taken 
and  kept  by  each  without  registration,  or  further 
action,  until  four  days  after  the  death  of  Mrs. 
Griffiths,  which  occurred  on  the  16th  of  February, 
1901.  The  deeds  were  dated  and  put  in  posses- 
sion   of    the    parties    on    the    4th    of    October,    1802. 

There  were  no  children  bom  to  Mr.  and  Mrs. 
Griffiths,  and  hence  no  estate  by  courtesy,  if  the 
partition  vested  no  title,  either  as  tenant  by  the 
entirety  or  tenant  in  common  with  his  wife,  in 
hiuL  It  was  denied  by  the  "sisters  of  Mrs.  Grif- 
fiths that  any  estate  did  so  vest,  and  they  in- 
sisted on  their  right  to  present  possession  of  the 
land    as    heirs    of    their    deceased    sister.     This    claim 

24  P— 13 
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was  not  admitted;  and  thereupon,  on  the  14th  of 
March,  1901,  they  filed  the  bill  in  this  cause, 
in  connection  with  their  husbands,  to  assert  their 
right,  recover  the  land  of  Griffiths,  and  have  his 
claim    declared    a    cloud    on    their    title    thereto. 

The  answer  denied  their  right  and  insisted  that 
the  deeds  were  delivered,  or  made  without  ques- 
tion, and  all  parties  had  held  and  claimed  under 
them    since    their    date    to    the    filing    of    the    bill. 

The  main  contention  in  the  proof  was  as  to 
the  delivery  of  the  deeds.  The  Court  of  Chan- 
cery Appeals  found  upon  the  facts,  hereinbefore 
stated,  and  others  not  necessary  to  more 
fully  recite,  that  there  was  no  complete,  unquali- 
fied delivery  which  made  the  deeds  take  effect  in 
favor  of  the  husbands,  as  it  was  neither  so  in- 
tended nor  understood  by  them,  and  that  they, 
therefore,  took  no  interest  The  Court,  therefore, 
did  not  pass  upon  the  legal  effect  of  the  deeds, 
had  they  been,  in  fact,  unqualifiedly  delivered, 
and  without  other  intent  of  operation  than  that 
which    appeared    on    their    face. 

The  assignment  of  errors  raises  the  question 
that,  upon  the  facts  found,  that  such  delivery 
must  be  legally  presumed,  and  defendant  held  to 
be  the  owner,  as  survivor  of  his  wife,  the  joint 
grantee,  or,  at  least,  to  a  one-half  interest  as 
tenant    in    common. 

This  question  need  not  be  discussed  at  length. 
While    we    are    satisfied    with    the    conclusion    of    the 
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Court  of  Chancery  Appeals,  that  what  occurred 
did  not  bind  the  conveyee,  Mrs.  Griffiths,  to  a 
release  of  her  interest,  in  whole  or  in  part,  to 
her  husband,  yet  we  hold  that  such  would  not 
have  been  the  effect  of  the  deed  had  it  been 
to  the  satisfaction  of  the  parties  and  unqualifiedly 
delivered 

We  think  the  proposition  of  law  is  soundly 
settled,  in  best  reasoned  cases,  that  partition  by 
decree  or  deed  between  tenants  in  common,  when 
they  are  married  women,  and  the  decree  or  deed 
includes  husbands  with  their  wives  as  decretal 
parties  or  joint  conveyees,  carries  no  other  or 
more  interest  to  the  husband,  than  if  such  de- 
cree or  partition  deed  had  been  made  to  the 
wife  alone.  Such  decree  or  deed  only  adjusts 
the  rights  of  the  interested  parties  to  the  posses- 
sion. It  makes  no  new  title  or  change  in  de- 
gree of  title.  Each  does  not  take  the  allotment 
by  purchase,  but  is  as  much  seized  of  it  by 
descent  from  the  common  ancestor  as  of  the  un- 
divided share  before  partition.  The  deed  of  par- 
tition destroys  the  unity  of  possession,  and  hence- 
forth each  holds  her  share  in  severalty,  but  such 
deed  confers  no  new  title  or  additional  estate  in 
the  land,  or,  we  may  add,  less  estate  than  that 
descended.  The  title  being  already  in  her,  the 
deed  merely  designated  her  share  by  metes  a  nil 
bounds,     and     allotted    it    to    be    held     in     severalty. 
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Whitsett  V.  WammacJc  (Mo.),  69  S.  W.  Eep., 
961,    and    authorities    cited. 

This  being  the  law,  it  makes  no  difference 
whether  deed  of  partition  was  made  to  Mr.  and 
Mrs.  Griffiths,  op  to  her  alone,  or  made  to  both 
or  was  in  fact  delivered,  as  the  result  would  have 
been  the  same  so  far  as  the  rights  of  both  or 
either  were  concerned.  The  husband  could,  under 
such  deed,  take  no  more  interest  than  he  could 
under    one    made    to    his    wife    alone. 

It  follows  that,  in  any  event,  the  decree  of 
the  Court  of  Chancery  Appeals,  holding  that  com- 
plainants were  entitled  to  the  relief  sought,  is 
correct,    and    it    is    affirmed    with    cost 
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Patton    v.    Chattanooga. 
(Knoxville.       November    23,     1901.) 

1.  MxTKiciPAL   CoBFOBATioNS.    Injunction   of  ordinances   by  taa>- 

payers. 

It  is  essential,  in  a  bill  brought  by  citizens  and  taxpayers  to  en- 
join a  city  ordinance  on  account  of  its  alleged  invalidity,  that 
complainants  aver  that  they  are,  or  will  be,  subjected  by  such 
ordinance  to  some  loss,  burden,  injury,  or  deprivation  of  rights 
peculiar  to  themselves,  and  not  imposed  alike  and  in  common 
upon  the  entire  community.  Matters  of  common  interest, 
affecting  alike  all  members  of  the  community,  are  within  the 
exclusive  jurisdiction  of  the  city  authorities.  (Povt,  pp.  217- 
229.) 

Cases  cited:  Ford  v.  Farmer,  9  Hum.,  160;  Lynn  v.  Polk,  8  Lea, 
121;  Kennedy  v.  Montgomery  County,  98  Tenn.,  165;  Colburn 
V.  Chattanooga,  2  Shan.  Cas.,  22;  Bradley  v.  Commissioner,  2 
Hum.,  432;  Maury  County  u  Lewis  County,  1  Swan,  245; 
Bridgenor  v.  Bodgers,  1  Cold.,  260;  Morris  v,  Nashville,  6  Lea, 
340;  Bouldin  v.  Lockhart,  1  Lea,  200. 

2.  Same.    Same, 

And  the  ordinance  involved  in  this  case,  granting  a  franchise 
for  the  construction  and  operation  of  a  telephone  and  electric 
plant  within  the  city,  is  not  of  a  nature  that  inflicts  or  imposes 
upon  the  complaining  citizens  any  loss,  burden,  injury,  or  de- 
privation of  rights  that  is  not  common  to  the  entire  body  of 
citizens  and  taxpayers.     (Post,  pp.  iaS-229.) 

3.  Sams.    Same. 

Citizens  and  taxpayers,  as  such,  cannot  maintain  a  suit  to  test 
the  validity  of  an  ordinance  because  they  may  conceive  it  to 
be  void  as  granting  an  exclusive  franchise  contrary  to  the 
public  good  and  sound  policy.  The  advisability  of  granting 
an  exclusive  franchise  is  one  for  the  city  authorities.  The 
validity  of  such  an  ordinance  can  be  questioned  on  the  ground 
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of  its  exclnsiveness  only  by  the  claimant  of  a  conflicting  in- 
terest.    {Post,  pp.  229-233.) 


FEOM     HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton 
County.      Wm.    S.    Bbabden,    setting    by    interchange. 

CoOKE,      SWANEY     &      CoOKE,      PbITOHABD     &      SiZER, 

Thomas     &     Thomas^     C.     E.     Evans     and     A.     W. 
Gaines    for    complainants. 

E.  S.  Daniels,  Mureay  &  Mubbay,  Shepherd 
&    Feiebson    for    defendants. 

Snodqrass,  C.  J.  On  the  20th  of  November, 
1900,  the  Board  of  Aldermen  of  the  city  of 
Chattanooga    passed    the    following    ordinance: 

"An  ordinance  granting  T.  S.  Wilcox  and  asso- 
ciates the  right  to  establish  an  electrical  plant 
in  the  city  of  Chattanooga;  to  put  up  and  main- 
tain a  telephone,  telegraph  and  electrical  ex- 
change; to  erect  poles,  wires,  cables,  and  all  nec- 
essary devices,  appliances  and  constructions,  in- 
cluding the  privilege  of  constructing  imderground 
conduits,  and  erecting,  running,  and  maintaining 
underground    wires;    together    with    all    necessarv    de- 
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vices  and  appliances  for  the  conduct  of  a  gen- 
eral telephone,  telegraph  and  electrical  plant  in 
the    city    of    Chattanooga. 

"Sbction  1.  Be  it  ordained  by  the  Mayor  and 
Aldermen  of  the  city  of  Chattanooga,  Tenn.,  that 
the  right  is  hereby  granted  to  T.  S.  Wilcox  and 
his  associates,  successors  and  assigns,  for  the  term 
of  twenty-one  years,  to  erect,  construct  and  build 
an  electrical  plant  in  the  city  of  Chattanooga; 
to  put  in  and  maintain  a  telephone,  telegraph 
and  electrical  exchange;  the  right  to  use  the 
streets,  alleys,  roads,  lanes,  ways  and  courts  of 
Chattanooga;  to  erect  telephone  and  telegraph 
poles,  wires,  cables  and  all  necessary  devices,  ap- 
pliances, constructions,  including  underground  con- 
duits, and  all  necessary  things'  and  constructions 
to  operate  telephone,  telegraph  and  electrical  com- 
munications and  devices;  to  establish  and  maintain 
telephone,  telegraph  and  electrical  exchanges;  to 
carry  on,  operate  and  control  telegraph,  telephone 
and  all  manner  of  electrical  communication.  And 
the  right  is  hereby  granted  them  to  place  their 
wires  above  or  under  ground,  so  as  to  enable 
them,  in  the  most  convenient  and  suitable  man- 
ner, to  conduct  their  said  electrical  communica- 
tions. But  it  is  hereby  understood  that  the  poles, 
structures,  conduits  and  other  appliances  of  the 
said  T.  S.  Wilcox,  his  associates,  successors  and 
assigns,  herein  permitted  to  be  constructed  in  the 
streets,    roads,    alleys,    lanes,    courts    and    other    high- 
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ways  of  the  city  of  Chattanooga,  is  herein 
granted  upon  the  distinct  understanding  that  the 
same  are  to  be  so  placed  and  put  that  no  un- 
necessary and  improper  obstructions  to  the  streets 
and    ways    of    said    city    shall    occur    therefrom. 

"Sec.  2.  Be  it  further  ordained,  That  the  city 
of  Chattanooga  shall  have  the  right  to  use  the 
poles  set  in  the  streets,  for  fire  alarms,  free  and 
without  compensation;  that  all  poles,  subways  and 
conduits  are  to  be  located  under  the  direction  of 
the  city  engineer,  and  such  poles  shall  be  suffi- 
ciently high  'as  to  in  no  way  interfere  with  the 
business  of  the  streets  on  which  the  same  are 
located.  The  city  reserves  the  right  to  regulate 
this  privilege  from  time  to  time  as  the  city  may 
increase    in    population    or    necessity    demands. 

"Sec.  3.  Be  it  further  ordained,  That  the 
SOLE  right  to  construct,  provide,  build,  establish 
and  maintain  underground  conduits  or  subways,  in 
which  to  plant,  carry  or  hang  electrical  wires, 
and  all  other  appliances,  and  to  conduct  pipes 
for  water,  oil  or  gas,  is  hereby  granted  to  the 
said  T.  S.  Wilcox  and  his  associates,  their  suc- 
cessors and  assigns,  for  the  term  of  twenty-one 
years,  with  the  distinct  understanding  that  the 
said  T.  S.  Wilcox  and  his  associates,  their  suc- 
cessors and  assigns,  shall  make  such  subways  or 
underground  conduits,  as  aforesaid,  ample  at  all 
times,  either  by  original  construction  or  by  sub- 
sequent   enlargement    or    extension,     at    the     demand 
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of  the  nmnicipal  authorities,  after  STiJfficient  notice, 
to  accommodate  the  wires  of  all  companies  that 
may  be  required  or  desired  to  be  put  under 
groimd  of  a  like  voltage  with  the  wires  of  the 
said  T.  S.  Wilcox  and  associates,  and  all  pipes 
and  other  things  needed  to  be  so  carried;  provided, 
that  the  same  will  not  interfere  with  the  pur- 
poses for  which  the  conduits  are  intended,  and  that 
all  owners  of  such  wires,  cables  and  other  elec- 
trical conductors,  and  transmitting  devices  within 
the  city  of  Chattanooga  as  shall  be  so  required 
or  desired  to  be  conducted  over,  through  and  un- 
der said  highways,  or  any  such  apparatus,  under- 
ground subways  or  conduits,  as  aforesaid,  shall 
pay  for  the  use  of  such  subways  and  other  de- 
vices belonging  to  the  said  T.  S.  Wilcox  and  his 
associates,  their  successors  and  assigns,  a  reason- 
able rental  per  annum^  the  same  to  be  ^lutually 
agreed  upon  by  the  parties  thereto  interested; 
and  in  case  of  disagreement  as  to  said  rental, 
an  arbitration  may  be  required  by  either  party 
thereto,  and  shall  be  heard  by  three  disinterested 
persons,  one  to  be  chosen  by  said  T.  S.  Wilcox 
and  associates,  their  successors  and  assigns,  one 
by  the  person  or  company  whose  wires  are  to  be 
placed  in  said  conduits  or  underground  ways,  and  one 
by  the  Board  of  Mayor  and  Aldermen  of  the 
city  of  Chattanooga,  for  and  in  behalf  of  the 
city.  The  findings  of  the  said  board  of  arbitra- 
tion   shall    be    final    as    to    all    parties. 
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"Sec.  4.  Be  it  further  ordained,  That,  in 
consideration  of  this  franchise,  the  said  T.  S. 
Wilcox  and  associates,  their  successors  and  assigns, 
will  furnish  the  city  of  Chattanoofija  twelve  tele- 
phones free,  and  to  the  county  buildings  inside 
the  city  limit  eight  telephones  free,  for  the  use 
of  such  buildings.  And  the  said  T.  S.  Wilcox 
and  associates,  their  successors  and  assigns,  agree 
to  pay  the  city  one  per  cent,  of  the  gross  re- 
ceipts derived  from  the  business  within  the  city 
limits  of  Chattanooga,  Tenn.,  for  the  first  fifteen 
years  after  it  begins  operation,  and  thereafter  two 
per    cent,    of    such    gross    receipts. 

"Sec.  6.  Be  it  further  ordained.  That  this 
franchise  is  granted  upon  the  express  stipulation 
and  agreement  upon  the  part  of  the  said  T.  S. 
Wilcox  and  associates,  their  successors  and  assigns, 
that  the  telephone  service  shall  be  metallic  cir- 
cuits, and  that  all  instruments  used  shall  be  of 
the    long-distance,    solid-back    type. 

"Sec.  6.  Be  it  further  ordained.  That  this 
franchise  is  granted  to  the  said  T.  S.  Wilcox 
and  associates,  their  successors  and  assigns,  with 
the  distinct  understanding  that  it  is  not  in  any 
way  to  interfere  with  any  franchise  heretofore 
granted  or  any  of  the  vested  rights  of  any  indi- 
vidual   or    corporation    under    such    franchise. 

"Sec.  7.  Be  it  further  ordained.  That  the 
city  of  Chattanooga,  Tenn.,  hereby  reserves  the 
right    at    any    time    to    purchase    of    the    said    T.    S. 
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Wilcox  and  associates,  their  successors  and  assigns, 
any  and  all  conduits  constructed  under  the  pro- 
visions, and  in  consideration  of  the  rights  and 
franchises  herein  granted,  the  purchase  price  to 
be  agreed  upon  by  and  between  the  parties;  and 
in  case  they  fail  to  agree,  the  price  is  to  be 
fixed  by  arbitration;  said  T.  S.  Wilcox  and  asso- 
ciates, their  successors  and  assigns,  are  to  select 
one  arbitrator,  the  Board  of  Mayor  and  Aldermen 
to  select  one,  and  the  two  so  selected  to  select 
the  third;  the  award  of  the  said  arbitrators  to 
be  final  and  binding  upon  the  parties.  And  after 
the  award  has  been  made,  the  said  T.  S.  Wilcox 
and  associates,  their  successors  and  assigns,  will, 
in  compliance  with  the  award,  turn  over  and  de- 
liver to  the  city  such  conduits  when  the  city, 
upon    its    part,    complies    with    the    award. 

''Sbo.  8.  Be  it  further  ordained,  That  this 
ordinance  take  effect  from  and  after  its  passage, 
the    public    welfare    requiring    it." 

Its  passage  aroused  antagonism,  and  a  number 
of  citizens  petitioned  the  Mayor  to  veto  it  These 
petitioners  pointed  out  five  objections  to  the  ordi- 
nance: 

1.  Omission  of  usual  provisions  fixing  maximum 
rate    for    telephone    service. 

2.  Omission  of  requirement  as  to  when  work  on 
telephone  system  should  begin,  and  when  same 
should    be'  completed. 
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3.  Omission  of  requirement  .to  restore  pavements 
and    streets. 

4.  Omission  to  prohibit  sale  to  or  consolidation 
with    old    telephone    company. 

5.  That  the  exclusive  feature  with  respect  to 
the    conduit    system    is  unnecessary  and  dan^rous. 

The  Mayor  thereupon  asked  the  city  attorney 
for  an  opinion  as  to  what  safe^ards  were  neces- 
sary to  properly  protect  the  city's  interests.  The 
latter  replied,  suggesting  provisions  covering  the 
very  five  objections  specified  in  the  citizens'  peti- 
tion. 

The  Mayor  vetoed  the  ordinance  in  a  lengthy 
message.  He  based  his  veto  on  the  five  objec- 
tions already  stated,  and  assigned  the  additional 
reasons: 

1.  That  the  ordinance  granted  more  than  one 
franchise,    which    he    deemed    unwise. 

2.  That  the  plan  of  arbitration  provided  was 
defective,  in  that  it  gave  the  power  to  the 
grantees    to    prevent    an    arbitration. 

He  specified  his  objections  to  the  exclusive  fea- 
ture   as    to    the    conduits    as    follows: 

1.  That  the  ordinance  granted  the  exclusive 
right  to  build  conduits,  lay  wires,  etc,  under  the 
streets,  and  that,  therefore,  no  person  or  company 
hereafter  required  or  desiring  to  lay  wires  or 
other  appliances  under  ground,  could  do  so,  but 
such  person  or  company  would  be  forced  to  use 
the  conduits    of    Wilcox    and    associates. 
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2.  That  if  the  city  should  desire  to  build 
waterworks,  it  could  not  use  the  streets  for  that 
purpose,  but  must  deal  with  Wilcox  and  asso- 
ciates. 

On  December  4,  1900,  the  ordinance  was  passed 
over  the  Mayor^s  veto  by  a  vote  of  13  to  8. 
Upon  taking  the  vote,  one  of  the  Aldermen  pre- 
sented and  read  the  following  written  explanation, 
which  was  signed  by  twelve  of  the  thirteen  Alder- 
men    voting     with     him,     viz.: 

'^The  undersigned  Aldermen  respectfully  submit 
the  following  explanation  of  their  votes  to  pass 
over  the  Mayor's  veto,  an  ordinance  entitled  an 
ordinance  granting  to  T.  S.  Wilcox  and  asso- 
ciates, etc.,  passed  by  the  Board,  November  20, 
1900,  viz.:  We  voted  for  said  ordinance  because 
we  believed  the  public  welfare  would  be  best 
served  by  permitting  the  organization  and  opera- 
tion in  Chattanooga  of  another  telephone  company, 
and  the  building  of  underground  conduits  or  sub- 
ways for  wires,  pipes,  etc.  We  are  still  of  this 
opinion,  and  believe  that  it  is  also  the  opinion  of  a 
large  majority  of  the  people  of  Chattanooga.  But 
we  have  become  convinced  that  there  should  be 
some  further  restrictions  placed  upon  the  fran- 
chises   granted    by    said    ordinance. 

"T.  S.  Wilcox  and  associates  have  agreed,  in 
writing,  to  accept  the  franchises  subject  to  these 
restrictions  and  limitations,  which  we  believe  will 
fully    protect    the    interests    of    the    city    and    make 
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it  desirable  that  the  franchise  be  panted.  An  or- 
dinance has  been  prepared,  carrying  this  into 
effect.  We  will  present  this  ordinance  and  ask 
that  it  be  passed  on  three  readin^^s  at  the  present 
meeting,    under    suspension    of    the    rules. 

"Believing  that  this  relieves  the  franchise 
granted  of  any  objectionable  or  unwise  features, 
we  shall  vote  to  pass  the  ordinance  over  the 
Mayor^s  veto.  We  ask  that  this  paper  be  spread 
upon  the  minutes  as  a  part  of  the  proceedings  of 
this    Board,"    which    was    done. 

Thereupon  the  following  amendatory  ordinance, 
with  its  recitation  of  tender  of  acceptance  by 
Wilcox  and  associates,  was  introduced  and  passed 
at    same    meeting. 

"An  ordinance  to  amend  Ordinance  No.  1133, 
page  432,  Book  E,  passed  November  20,  1900, 
and  passed  over  the  Mayor's  veto,  December  4, 
1900,  and  entitled  'An  ordinance  granting  T.  S. 
Wilcox  and  associates,'  etc.,  and  to  add  to  the 
contract  evidenced  by  said  ordinance,  certain  re- 
strictions and  limitations,  based  upon  the  written 
stipulation  and  agreement  of  the  grantees  of  the 
privileges    granted    under    said    ordinance. 

"Whereas,  on  November  20,  1900,  an  ordinance 
was  passed  by  this  board,  entitled  'An  ordinance 
granting  to  T.  S.  Wilcox  and  associates,'  etc., 
and  said  ordinance  has  been,  on  December  4, 
1900,  passed  over  the  Mayor's  veto;  but,  whereas, 
prior    to    the    passage    of    said    ordinance     over    the 
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Mayor^s  veto,  said  T.  S.  Wilcox  and  associates 
entered  into  and  signed  the  following  agreement, 
further  fixing  the  terms  and  conditions  upon 
which  the  rights,  privileges  and  franchises  upon 
hy  said  ordinance  shall  be  exercised  and  enjoyed 
by    them,    to    wit: 

"Whereas,  on  November  20,  1900,  an  ordinance 
was  passed  by  the  Board  of  Mayor  and  Alder- 
men of  Chattanooga,  entitled,  'An  ordinance  grant- 
ing T.  S.  Wilcox  and  associates,'  etc.;  and,  where- 
as, said  ordinance  has  been  vetoed  by  Mayor 
Joseph  Wassman,  and  is  now  pending  for  con- 
sideration and  passage  over  said  Mayor's  veto. 
Now,  therefore,  we,  T.  S.  Wilcox  and  associates, 
for  ourselves  and  for  our  successors  and  assigns, 
in  consideration  of  the  rights,  privileges  and  fran- 
chises which  will  be  granted  to  us,  our  suc- 
cessors and  assigns,  in  event  said  ordinance  final- 
ly passes  over  said  Mayor's  veto,  hereby  agree 
and     expressly     stipulate     as     follows: 

"1.  The  maximum  rate  to  be  charged  for  tele- 
phones shall  not  exceed  $36  per  year  for  busi- 
ness telephones,  and  shall  not  exceed  $24  per 
year     for     residence     telephones. 

"2.  The  actual  work  of  constructing  a  new 
telephone  system  shall  begin  within  twelve  months 
after  the  date  of  the  passage  of  the  said  ordi- 
nance over  the  Mayor's  veto,  and  a  new  tele- 
phone exchange,  capable  of  accommodating  at  least 
1,000     subscribers,     shall     be     ready     for     operation 
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within  two  years  after  the  passage  of  the  said 
ordinance.  A  failure  to  comply  with  either  of 
these  requirements,  as  to  beginning  work  and  putr 
ting  exchange  in  operation,  as  aforesaid,  within 
the  time  stipulated,  shall  cause  all  rights  granted 
under    said    ordinance    to    cease    and    terminate. 

"3.  All  pavements,  streets  and  sidewalks  in  any 
way  cut  or  disturbed  by  the  undersigned,  their 
successors  and  assigns,  shall  be  restored  and  put 
in  as  good  condition  as  before.  A  bond  in  the 
sum  '  of  $20,000,  payable  to  said  Mayor  and 
Aldermen,  shall  be  executed  to  insure  the  faith- 
ful performance*  of  this  stipulation  by  said 
grantees. 

"4.  The  rights  and  privileges  granted  under  said 
ordinance  shall  not  be  directly  or  indirectly  trans- 
ferred to  any  rival  or  competing  company,  cor- 
poration or  individual,  or  to  any  person  or  cor- 
poration already  owning  or  controlling  a  telephone 
exchange    within    the    city    of    Chattanooga. 

^^5.  In  lieu  of  the  stipulations  as  to  arbitration 
contained  in  section  7  of  said  ordinance,  the  fol- 
lowing method,  or  plan  of  arbitration,  may  be 
adopted  at  option  of  said  Board  of  Mayor  and 
Aldermen,  namely:  The  city  shall  select  one  ar- 
bitrator, the  grantees  shall  select  one,  and,  in  the 
event  these  two  arbitrators  agree,  their  award  shall 
be  final  and  binding  on  the  parties;  but  if  said 
two  arbitrators  shall  fail  to  agree,  a  third  arbi- 
trator   shall    be    selected,    or    appointed    by    the    Cir- 
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cuit  Judge  of  the  circuit  in  which  Hamilton 
County,  at  the  time  of  such  arbitration,  may  be 
included,  and  the  award  of  any  two  of  the  arbi- 
trators   shall    be    final    and    binding    on    the    parties. 

"6.  It  is  expressly  agreed  and  understood  that, 
in  case  of  such  arbitration,  looking  to  the  pur- 
chase by  the  city  of  the  conduits  and  subways 
which  may  be  constructed  by  the  imdersigned, 
their  successors  and  assigns,  only  the  value  of 
the  physical,  tangible  conduits  and  subways  shall 
be  considered  by  the  arbitrators  in  making  their 
award.  The  city  shall  not  be  required  to  pay 
anything  for  the  value  of  the  franchises  connected 
with  said  conduits  and  subways.  But  the  city 
shall  not  exercise  the  right  to  acquire  said  con- 
duits and  subways,  as  provided  in  said  ordinance 
until  ten  years  from  December  4,  1900,  but  ma,y 
exercise    the    same    any    time    thereafter. 

"7.  It  is  expressly  agreed  and  understood  that 
said  ordinance  shall  not  be  construed  to  grant  a 
franchise  to  operate  a  water  plant,  a  gas  plant, 
an  oil  plant,  an  electric  light  plant,  nor  any 
other  plant  except  a  telephone,  or  telegraph,  or 
general  electric  plant,  together  with  the  right  to 
construct  and  operate  a  system  of  conduits  and 
.subways,  and  place  therein  wires,  pipes  and  other 
appliances  of  such  companies,  firms  or  individuals 
as  may  arrange  with  the  owners  of  the  franchises 
granted  in  the  said  ordinance  for  the  use  of 
such    conduits    and    subways,     and    the    right    is    re- 

24  P— 14 


210  KNOXVILLE: 


Patton  V.  Chattanooga. 


served  to  the  city  to  utilize  said  conduits  and 
subways  for  the  electric  fire  alarm  wires,  without 
charge.  Nor  shall  anything:  in  said  ordinance  be 
construed  to  interfere  with  the  city's  ri^ht  to 
make  such  use  of  its  alleys,  streets  and  lanes 
as  it  may  desire  for  sewerage  purposes  or  other 
municipal  purposes.  Nor  shall  anything  in  said 
ordinance  be  construed  as  preventing  the  city 
from  hereafter  granting  to  any  individual  firm, 
company  or  corporation  the  right  to  lay  imder- 
ground  in  the  streets,  alleys  and  lanes  of  the 
city    his    or    its    own    wires,    pipes    or    appliances. 

"This    December    1,    1900. 

"T.    S.    Wilcox, 
"For    himself    and    associates. 

"Now,  therefore,  be  it  ordained  by  the  Board 
of    Mayor    and    Aldermen    as    follows: 

"Section  1.  Be  it  ordained,  That  the  maximum 
rate  to  be  charged  for  telephones,  under  the 
franchise  granted  by  the  aforesaid  ordinance  and 
this  ordinance,  shall  not  exceed  $36  per  year 
for  a  business  telephone,  and  shall  not  exceed 
$24    per    year    for    a    residence    telephone. 

"Sec.  2.  Be  it  further  ordained,  That  the  actual 
work  of  constructing  a  new  telephone  system  shall 
begin  within  twelve  months  after  December  4, 
:1900,  and  a  new  telephone  exchange,  capable  of 
accommodating  at  least  ten  hundred  subscribers, 
shall  be  ready  for  operation  within  two  year© 
after     said     date,      and    that     a     failure     to     comply 


SEPTEMBER  TERM,  1901.  211 

Patton  V.  Chattanooga. 

with  either  of  these  requirements,  as  to  beginnin/s; 
work  and  putting  exchange  in  operation  within 
the  time  stipulated,  shall  cause  all  rights,  privi- 
leges and  franchises  granted  under  the  aforesaid 
ordinance,  and  this  ordinance,  to  cease  and  termi- 
nate. 

"Sec.  3.  Be  it  further  ordained.  That  all  pave- 
ments, streets  and  sidewalks,  in  any  way  cut  or 
disturbed  by  the  said  T.  S.  Wilcox  and  asso- 
ciates, their  successors  and  assigns,  in  the  exer- 
cise of  any  of  the  rights,  privileges  and  fran- 
chises granted  by  the  aforesaid  ordinance,  and 
this  ordinance,  shall  be  by  them  restored  and 
put    in    as    good    condition    as    before. 

"Before  exercising  the  right  to  so  cut,  or  dis- 
turb any  pavement,  street  or  sidewalk,  said  T. 
S.  Wilcox  and  associates,  their  successors  and 
assigns,  shall  execute  a  bond  in  the  penalty  of 
($20,000)  twenty  thousand  dollars,  payable  to  the 
Mayor  and  Aldermen  of  Chattanooga,  to  insure 
the     faithful     performance     of    this     requirement. 

"Sec.  4.  Be  it  further  ordained.  That  the  rights 
and  privileges  and  franchises  granted  by  the  afore- 
said ordinance,  and  this  ordinance,  shall  not  be 
directly  or  indirectly  transferred  to  any  rival  or 
competing  company,  corporation  or  individual,  or 
to  any  person  or  corporation  already  owning  or 
controlling  a  telephone  exchange  within  the  city 
of    Chattanooga. 

"Sec.    5.     Be    it    further    ordained,    That    in    lieu 
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of  the  stipulation  as  to  arbitration,  contained  in 
section  7  of  the  aforesaid  ordinance,  the  follow- 
ing plan,  or  method,  of  arbitration,  may  be 
adopted  .  at  the  option  of  the  Board  of  Mayor 
and  Aldermen  of  Chattanooga,  viz.:  The  Board 
of  Mayor  and  Aldermen  shall  select  one  arbi- 
trator, the  owner  or  owners  of  the  franchise  at 
the  time  of  such  arbitration  shall  select  one  ar- 
bitrator, and  in  the  event  the  two  shall  a|2:rec, 
their  award  shall  be  final  and  binding  on  the 
parties.  But  if  the  said  two  arbitrators  shall 
fail  to  agree,  a  third  arbitrator  shall  be  selected 
or  appointed  by  the  Circuit  Judge  of  the  Circuit 
in  which  Hamilton  County  may  then  be  included, 
and  the  award  of  any  two  of  the  arbitrators 
shall    be    final    and    binding    upon    the    parties. 

*'Sec.  6.  Be  it  further  ordained,  That  in  case 
of  an  arbitration,  under  the  aforesaid  ordinance 
and  this  ordinance,  looking  to  the  purchase  by 
the  city  of  the  conduits  and  subways  which  may 
be  constructed  by  said  T.  S.  Wilcox  and  asso- 
ciates, their  successors  or  assigns,  only  the  value 
of  the  physical,  tangible  conduits  and  subways, 
shall  be  considered  by  the  arbitrators  in  making 
their  award,  and  the  city  shall  not  be  required 
to  pay  anything  for  the  value  of  the  rights, 
privileges  and  franchises  connected  with  said  con- 
duits   and    subways. 

"Sec.  7.  Be  it  further  ordained,  That  the  city 
shall    not    exercise    the    right    to    acquire    said    con- 
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duits  and  subways,  as  provided  in  the  aforesaid 
ordinance,  and  this  ordinance,  until  ten  years 
from  December  4,  1900,  but  may  exercise  the 
same    at    any    time    thereafter. 

"Sec.  8.  Be  it  further  ordained,  That  nothin^r 
in  the  aforesaid  ordinance,  or  this  ordinance,  shall 
be  construed  to  grant  a  franchise  to  operate  a 
water  plant,  a  gas  plant,  an  oil  plant,  an  elec- 
tric light  plant,  or  any  other  plant  except  a 
telephone  or  general  electric  plant,  together  with 
the  right  to  construct  and  operate  a  system  of 
conduits  and  subways,  and  place  therein  the  wires, 
pipes  and  other  appliances  of  such  companies, 
firms  or  individuals,  as  may  arrange  with  the 
ovniers  of  the  franchises  granted  for  the  use  of 
such    conduits    and    subways. 

"Nor  shall  anything  in  the  aforesaid  ordinance, 
or  this  ordinance,  be  construed  to  interfere  with 
the  city^s  right  to  make  such  use  of  its  streets, 
alleys  and  lanes  as  it  may  desire  for  sewerage 
purposes    or    for    other    municipal    purposes. 

"15'or  shall  anything  in  the  aforesaid  ordinance, 
or  this  ordinance,  be  construed  as  preventing  the 
city  from  hereafter  granting  to  any  individual, 
firm,  company,  or  corporation,  the  right  to  lay 
underground  in  the  streets,  alleys  and  lanes,  his 
or    its    own    wires,    pipes,    or    other    appliances. 

"Sec.  9.  Be  it  further  ordained,  That  the  afore- 
said ordinance,  and  this  ordinance,  taken  together, 
shall     determine     the     rights,     privileges     and     fran- 
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chises  granted  to  the  said  T.  S.  Wilcox  and 
associates,  their  successors  and  assigns,  and  the 
terms,  conditions  and  restrictions,  and  limitations 
under  which  the  same  may  be  exercised  and  en- 
joyed. 

"Sbo.  10.  Be  it  further  ordained,  That  the 
agreement  signed  by  T.  S.  Wilcox,  for  himself 
and  associates,  and  set  out  in  full  in  the  pre- 
amble hereto,  shall  be  delivered  to  the  auditor 
and  preserved  as  a  part  of  the  records  of  this 
board. 

"Sec.  11.  Be  it  further  ordained,  That  this 
ordinance  take  effect  from  and  after  its  passage, 
the    public    welfare    requiring    it." 

The  amended  ordinance,  it  will  be  observed,  by 
noting  and  analyzing  the  several  provisions  of 
both,  eliminated  four  of  the  five  exceptions  first 
suggested,  and  seems  to  have  attempted  to  meet 
the  fifth  and  two  others  indicated,  if  it  did  not 
entirely  do  so,  by  qualifying  the  exclusive  feature 
of  the  right  to  build  and  maintain  a  conduit 
system  for  the  use  and  rental  incident  granted, 
with  a  provision  reserving  the  city's  rights,  and 
power  to  grant  to  any  other  individual,  firm, 
company  or  corporation,  the  right  to  lay  under- 
ground in  the  streets,  alleys  and  lanes  of  the 
city    his    or    its    own     wires,     pipes,     or     appliances. 

The  other  objections  added  by  the  Mayor,  that 
numerous  franchises  were  granted,  and  that  the 
plan     of     arbitration     was     defective,     were     obviated 
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by  providing  that  the  original  ordinance  shall  not 
be  construed  to  grant  the  right  to  operate  any- 
thing except  a  telephone  or  general  electric  plant, 
and  by  means  of  or  together  with  conduit  and 
subway  for  necessary  wires  and  appliances,  and 
incidentally  with  rental  privilege  for  space  therein 
to    others. 

The  suggestion  that  the  proposed  plan  of  arbi- 
tration was  defective,  is  met  by  providing  for  a 
plan,  in  the  event  the  city  desires  to  take  over 
the  property,  under  which  it  will  be  impossible 
for  the  grantees  to  prevent  arbitration.  This  fea- 
ture is  further  safeguarded  by  providing  that  in 
such  arbitration  the  city  shall  pay  "only  the 
value  of  the  physical,  tangible  conduits  and  sub- 
ways," and  shall  not  pay  anything  for  the  fran- 
chise. 

The  provision  for  arbitration  as  to  rates  to  be 
charged  customers  for  space,  is  unchanged,  but 
the  objection  to  this  is  removed  by  allowing  any 
person,  firm,  company  or  corporation  to  lay  his 
or    its    own    wires    and    appliances    in    the    streets. 

When  these  amendments  were  made  to  the  orig- 
inal ordinance,  it,  of  course,  stood  as  thou2:h 
they  were  all  incorporated  into  one,  and  being 
A  contractual  ordinance,  was  a  mere  tender  of 
franchise  and  privileges,  which  might  or  might 
not  be  accepted.  But,  in  the  amendment  made, 
the  grantees'  willingness  to  accept  had  been  re- 
cited,    and    they     did     accept     the     grant     as     finally 
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tendered,  and  not  thereafter  disputed  or  com- 
plained of  by  the  city,  which  is  not  a  com- 
plainant,   but    defendant,     to    this    litification. 

The  bill  in  this  case  was  filed  by  nineteen 
named  resident  citizens  and  taxpayers  of  Chatta- 
nooga, purporting  to  be  on  behalf  of  themselves 
and  all  other  taxpayers,  voters  and  property  own- 
ers of  Chattanooga,  against  the  city  itself,  in  its 
corporate  representation  of  "Mayor  and  Aldermen," 
and  against  the  alleged  offending  Aldermen,  indi- 
vidually, and  against  Wilcox  and  his  associates, 
Freeman,  Johnson,  Erwin,  Cummings  and  White- 
head, to  have  the  ordinance  declared  void,  and, 
as  complainants  further  pray  in  the  bill,  "to  have 
the  same  cancelled  and  removed  as  clouds  upon 
the  title  and  rights  of  complainants  and  all  other 
similarly    situated    citizens,    voters    and    taxpayers." 

The  defendants  all  demurred  to  the  bill,  pre- 
senting every  legal  defense  to  it  as  a  whole, 
and  to  its  several  parts  in  particular.  The  de- 
murrer was  overruled  by  Chancellor  Bearden,  sit- 
ting by  interchange  with  Chancellor  McConnell, 
who  was  incompetent  by  reason  of  relationship, 
and  leave  was  given  defendants  to  appeal,  which 
they    did,    and    assigned    errors. 

Without  stating  the  various  averments  of  the 
bill,  it  is  suiBcient  to  say  that  it  alleged  the 
invalidity  of  the  ordinance  upon  its  face,  on 
numerous  grounds,  and  also  that  it  was  void  by 
reason    of    extraneous    facts,    in    the    procurement    of 
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its  passage.  Much  secrecy,  negotiation,  contracting 
and  "conspiring'^  were  alleged  between  the  Alder- 
men and  the  grantees,  but  no  specific  fraud  was 
averred,  as  the  bill  must  be  understood,  notwitli- 
standing  its  abundant  characterizations  of  acts  and 
motives  of  all  concerned,  nor  is  it  anywhere 
charged  that  the  Aldermen  were,  or  were  to  be, 
in  any  wise  profited  by  the  transaction,  nor 
that    they    were    acting    for    self-aggrandizement 

Before  the  Court  of  Chancery  Appeals,  the  de- 
fendants assigned  numerous  errors.  It  is  not  nec- 
essary to  quote  them  here,  but  it  is  suiBcient  to 
say  that  they  raised  all  the  questions  involved, 
and    as    later    repeated    before    this    Court 

The  Court  of  Chancery  Appeals  sustained  the 
decree  of  the  Chancellor,  holding  the  ordinance 
void,  and  defendants  appealed  to  this  Court. 
Here,  again,  it  is  proper  to  say  that  it  is  not 
necessary  to  go  into  a  recitation  or  discussion  of 
points  there  considered,  because  the  questions  of 
law  upon  which  the  decision  of  that  Court  is 
predicated  are  not  specifically  apparent  from  their 
opinion,  the  Judge  who  delivered  it,  having  found 
the  ordinance  void  upon  the  ground  that  it  was 
not  for  a  "public  use,  but  for  the  private  use, 
gain  and  emolument  of  Wilcox  and  associates, 
their  successors  and  assigns/'  while  discussing  but 
not  deciding  several  other  questions,  and  the  ma- 
jority of  that  Court  "concurred  in  the  result, 
but    not    in     all    the     positions    taken     or    reasoning 
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advanced     in      reaching      it."        The      assiffoment     of 
errors    here    to    that    decree    is    as    follows: 

The  demurrer  should  have  been  sustained,  and 
the    bill    dismissed,    because: 

1.  Complainants  do  not  show  that  they  will 
sustain  any  injury  which  is  not  common  to  all 
members  of  the  public,  or  that  their  tax  bur- 
dens,    will     be,     in     any     way  increased. 

2.  Even  if  the  city  had  no  power  to  ^ant  an 
exclusive  franchise,  complainants  cannot  attack  the 
ordinance  upon  that  ground.  Such  attack  can 
only  be  made  bv  some  one  claiming  a  right  from 
the  city  in  conflict  with  the  exclusive  feature  of 
this     ordinance. 

3.  The  law  does  not  prohibit  the  granting  of 
more  than  one  franchise  to  the  same  individuals. 
Whether  or  not  it  is  wise  to  do  this  is  a  legis- 
lative question  over  which  the  Courts  have  no 
jurisdiction. 

4.  The  fact  that  a  member  of  a  legislative 
body,  State  or  municipal,  has,  by  an  ante-«lection 
pledge,  as  a  result  of  a  caucus,  or  by  a  promise 
previously  made,  agreed  to  vote  in  a  certain  way, 
does  not  affect  the  validity  of  the  act  for  which 
he  votes;  and  this  is  all  the  bill  alleges  against 
the    manner    and    method    of    passing    the    ordinance. 

5.  A  franchise  ordinance  becomes  a  contract 
The  Aldermen  are  the  duly  accredited  agents  of 
the  city  for  making  such  contracts.  It  is  neither 
unusual,     improper,     or     illegal,     but,     on     the     con- 
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trary,  it  is  proper  and  necessary  for  them  to 
confer,  consult  and  negotiate  with  parties  seeking 
to  enter  into  such  contracts  with  the  city.  "Not 
does  the  validity  of  such  ordinances  depend  upon 
whether  or  not  the  Aldermen  happened  to  consult 
with    the    people    who    elected    them,    before    voting. 

6.  The  Board  clearly  had  the  power  to  grant 
the  franchise.  There  was  no  irregularity  in  the 
passage  of  the  ordinance.  No  fraud  is  charged. 
It  is  not  charged,  or  even  intimated,  that  the 
Aldermen  were  acting  in  pursuit  of  their  own 
self-aggrandizement. 

7.  To  maintain  this  bill  the  Courts  must  as- 
sume a  veto  power  and  annul  an  ordinance  upon 
the    ground    that    it    is    unwise. 

8.  The  bill  presents  no  judicial  question  for 
determination. 

9.  The  use  for  which  the  ordinance  permits 
the  streets  to  be  used  is  not  a  private,  but  a 
public  work,  and  the  city  has  ample  authority  to 
grant    such    permission. 

In  the  view  we  take  of  the  case,  it  is  impos- 
sible for  us  to  consider  but  two  of  these  objec- 
tions, the  two  embraced  in  numbers  one,  two,  and 
eight,  which,  put  together,  make  but  two  assign- 
ments. 

They  go  to  the  questions,  whether  complainants 
have  any  right  to  bring  this  bill,  or  whether 
they"    present,     for     consideration,     a     judicial     ques- 
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tion^  and  we  are  of  the  opinion  that  these  ques- 
tions   must    be    answered    in     the    negative. 

The  argument  and  the  authorities  on  these  prop- 
ositions  are  concisely  .  and  fully  presented  in  the 
brief  of  defendants'  counsel,  and  we  include  them 
herein  with  only  such  comment  and  changes  as 
are  necessary  to  make  them  conform  to  an 
opinion. 

By  a  judicial  question,  where  the  validity  of 
acts  of  a  municipal  council  are  involved,  is  meant 
one  the  determination  of  which,  under  our  form 
of  government,  is  entrusted  to  the  judiciary,  as 
distinguished  from  the  other  co-ordinate  depart- 
ments, when,  and  only  when,  such  question  is 
made  by  a  person  who  has  suffered  or  is  threat- 
ened with  some  special  injury  which  he  seeks  to 
redress,     or     prevent 

"No  such  question  is  made  by  the  bill  in  this 
cause. 

1.  The  bill  not  alleging  that  complainants  will 
suffer  any  injury  not  common  to  the  body  of 
the  citizens,  complainants  have  no  such  interest 
in  the  subject  matter  as  gives  them  a  status  to 
make  any  of  the  questions  attempted  to  be  made 
by    the    bill. 

2.  The  complainants  cannot,  in  any  event,  make 
the  question  that  the  city  has  no  power  to  grant 
an    exclusive    franchise. 

Status  of  Complainants.  The  bill  is  filed  by 
citizens    and    taxpayers    as    such.      It    does    not    show 
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that  they  can  possibly  suflFer  any  injury  which  is 
not  common  to  the  body  of  the  citizens,  and, 
complainants  show  no  special  injury  or  interest, 
and,  therefore,  cannot  be  heard  to  question  the 
validity  of  the  ordinance,  and  there  is  conse- 
quently no  judicial  question.  Anticipating  the  line 
of  argument  in  objection,  we  desire  to  state 
distinctly  our  positions  and  avoid  the  discussion 
of  abstract  questions,  about  which  there  is  no 
disagreement  There  is  no  question  as  to  the 
jurisdiction  of  the  Chancery  Court  to  restrain 
municipal  ordinances  upon  the  ground  that  they 
are  beyond  the  powers  conferred  upon  the  muni- 
cipality, or  that  they  were  not  passed  regularly 
or    according    to    the    forms    of    law. 

There  is  no  question  that  any  one  who  suffers, 
or  will  suffer,  a  special  injury,  may  maintain  a 
suit  to  test  the  validity  of  an  ordinance  upon 
either  of  these  grounds,  and  that  such  a  bill 
may  be  maintained  by  a  taxpayer,  as  such,  if 
the  result  of  the  ordinance  will  be  to  increase 
his    tax    burden. 

What  we  decide  is,  that  it  is  essential  to  the 
jurisdiction  of  the  Court,  in  such  a  case,  that 
there  shall  be  an  allegation  that  the  effect  of 
the  ordinance,  claimed  to  be  illegal,  will  be  to 
require  of  complainant  the  payment  of  a  tax,  tn 
increase  his  tax  burdens,  or  otherwise  inflict  an 
injury    not    common    to    the    body    of    the    citizens. 

Courts     do    not     sit    to     declare     abstract     proposi- 
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tions  of  law,  or  to  determine  for  anyone,  who 
may  desire  to  know  whether  laws  or  ordinances 
are  valid.  They  only  determine  the  law  as  an 
incident  to  granting  relief.  Hence,  before  the 
Court  can  pass  on  the  ordinance,  it  must  ap- 
pear that  complainants  seek  some  redress,  or  assert 
some  right  which  depends  upon  the  validity  or 
invalidity  of  the  ordinance.  Now,  what  special 
interest  have  these  complainants  in  this  matter? 
The  bill  proceeds  upon  the  theory,  and  only  upon 
the  theory,  that  the  result  of  the  ordinance  will 
be  injurious  to  the  city  at  lar^e — ^to  the  common 
body  of  citizens.  In  all  such  matters — ^matters 
which  affect  not  the  private  rights  of  certain  citi- 
zens, but  only  those  public  rights  which  are  com- 
mon to  all  and  incident  to  citizenship  itself,  the 
law  confers  upon  the  duly  elected  representatives 
of  the  people  the  sole  right  to  appeal  to  the 
courts  for  redress.  It  is  only  when  he  can  go 
further,  and  show  some  right  which  he  has  aside 
from  those  rights  which  are  incident  to  the  mere 
fact  of  citizenship,  that  he  may,  for  himself,  or 
in  behalf  of  others  similarly  situated,  invoke  the 
conceded  jurisdiction  of  the  courts  to  restrain  an 
ordinance  passed  irregularly  or  without  authority. 
Matters  of  common  interest,  both  of  original  ac- 
tion and  of  redress,  are  entrusted  to  duly  chosen 
public  officials,  and,  in  such  matters,  the  Chan- 
cery Court  is  not  open  to  confer  upon  private 
citizens     the     right     of      pxiblic     guardianship.        In 
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short,    such    a    bill    as    complainants    present    can    be 
maintained    only    to    protect    private,     and    not    pub-  * 
lie,    rights. 

'*The  power  of  courts  to  declare  acts  of  legis- 
lation unconstitutional,  exists  only  where  they  are 
called  on  to  enforce  them,  or  declare  under  them 
some  right  affecting  life,  liberty,  or  property." 
Ford    V.    Farmer,    9    Hum.,    160. 

It  is  a  well  settled  rule  that  equity  will  not 
interfere  by  its  injunctive  process  in  a  case  like 
this,  unless  the  complainants  show  that  they  will 
suffer  some  special  injury,  and  not  merely  an 
injury  in  common  with  the  body  of  the  citizens. 
This  rule  is,  we  believe,  without  exception.  There 
is  a  line  of  Tennessee  cases  in  which  taxpayers, 
as  such,  may  maintain  an  injunction  against  pub- 
lic officials.  But  these  are  cases  involving  public 
revenues,  and  in  which  the  result  of  the  proposed 
action  will  be  to  increase  the  burden  of  taxa- 
tion. It  being  proposed  to  increase  the  burden 
of  taxation  upon  each  individual  taxpayer,  he 
will  sustain  an  injury  not  common  to  those  citi- 
zens who  are  not  taxpayers,  and  hence,  as  a 
taxpayer,  on  behalf  of  himself  and  other  tax- 
payers, he  has  a  status  in  court  to  contest  tljc 
legality  of  the  accomplished  or  proposed  action. 
Lynn  v.  Polk,  8  Lea,  121;  Kennedy  v.  Mont- 
gomery    Co.;    Colbum    v.     Chattanooga. 

But     these    cases     are     strictly     in     line     with     the 
rule     that     complainants     must     be     threatened     with 
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an  injury  not  common  to  the  body  of  the  citi- 
zens. 

"As  a  general  rule,  taxpayers  have  no  right  to 
contest,  in  an  equity  suit,  the  validity  of  a  grant 
of  an  exclusive  privilege  or  franchise,  or  to  en- 
join a  city  from  entering  into  a  contract,  unless 
they  can  show  in  both  instances  that  they  will 
sustain  special  injury  by  the  municipal  action.'' 
Tiedeman    on    Municipal    Corporations,     395. 

"Although  the  general  doctrine  that  taxpayers 
are  proper  parties  to  invoke  equitable  relief 
against  misconduct  upon  the  part  of  municipal 
authorities  is  thus  seen  to  be  well  established,  it 
is  not  to  be  understood  that  they  are  entitled  to 
maintain  an  action  in  all  cases  of  this  nature, 
regardless  of  their  personal  interest  or  of  the 
degree  of  injury  they  may  sustain."  High  on 
Injunctions,     301. 

"Unless  a  party  is  liable  to  sustain  some  spe- 
cial injury  different  from  that  of  all  other  tax- 
payers, or  others  in  the  vicinity,  by  the  vacation 
of  a  public  street,  he  cannot  maintain  a  bill  to 
enjoin  the  vacation."  Hessing  v.  Scott,  107  111., 
600. 

"However  commendable  it  may  be  in  an  indi- 
vidual to  carry  on  a  suit  for  the  whole  com- 
munity, in  the  result  of  which  he  has  no  in- 
terest over  any  other  member  of  that  community, 
to  urge  the  perpetuation  of  an  injunction  for  the 
good     of     the     city,     such     is     not     a     fit     case     for 
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equitable  interposition/'  Jones  v.  Little  Bock,  25 
Art,    306. 

"The  plaintiff  does  not  show  with  any  reason- 
able certainty  that  he  would  sustain  any  injury 
by  the  contemplated  action  of  the  council.  With- 
out such  showing  we  do  not  think  he  is  entitled 
to  an  injunction."  Searle  v.  Abraham,  73  Iowa, 
508. 

There  are  no  Tennessee  cases  establishing  smy 
other  doctrine  than  that  where  taxpayers  show  an 
interest  beyond  that  of  other  citizens,  they  may 
maintain    their    bill. 

Counsel  have  asserted  that  the  foundation,  in 
this  State,  for  the  jurisdiction  invoked  is  Brad- 
ley V.  Commissioners,  2  Hum.,  432,  where  the 
organization  of  a  new  county,  under  an  uncon- 
stitutional act,  was  enjoined  at  the  suit  of  the 
taxpayers  in  the  territory  of  the  proposed  new 
county.  In  this  case  the  necessary  interest  of 
complainants  was  assumed  without  discussion.  But 
later,  in  referring  to  this  case,  the  same  Judge, 
Judge  Turley,  shows  that  the  interest  existed  be- 
cause of  "a  necessary  increase  of  taxation  for 
public  buildings  and  police  expenditures."  Ford 
V.    Farmer,    9    Himi.,     159. 

In  Maury  County  v.  Lewis  County,  the  juris- 
diction was  maintained  upon  the  ground  that 
Commissioners,  by  not  conforming  to  a  legislative 
act,  had  taken  a  part  of  the  territory  of  Maury 
County     and     included     it     in     Lewis     County,     and 
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that  this  invasion  of  the  ri|2:hts  of  the  former 
county  gave  it  a  status  in  Court.  1  Swan,  245, 
246. 

In  Bridgenor  v.  Rodgers,-  1  Cold.,  260,  it 
was  held  that  any  taxpayer  could  enjoin  the 
unconstitutional  taking  of  a  part  of  his  county 
to  form  another,  and  Judge  Wright  said:  "The 
spoilation  of  his  county  must,  of  necessity,  result 
in  an  increase  of  taxation  for  public  buildings 
and    public    expenditures,    to   his    injury    and    wrong." 

Colbum  V.  Chattanooga^  2  Shannon's  Cases,  22: 
"Any  taxpayer  may  bring  his  bill  to  prevent  the 
corporate  authorities  of  a  city  from  acting  idtra 
vires,  where  the  effect  will  be  to  impose  upon 
him  an  unlawful  tax,  or  to  increase  his  burden 
of    taxation.*' 

Morris  v.  City  of  Nashville,  6  Lea,  340.  Suit 
to  enjoin  annexation  of  territory  to  city  of  Nash- 
ville by  taxpayers  of  the  territory.  "The  com- 
plainants had  prima  facie  such  a  peculiar  interest 
and  such  rights  in  regard  to  the  question  of 
annexation  as  warranted  a  resort  to  a  Court  of 
Chancery    for    their    assertion    and    protection." 

It  was  not  deemed  necessary  in  that  case  to 
say  further  that  the  city  burdens  thus  imposed 
would    add    to    the    taxpayers'    existing    burden, 

Bouldvn  V.  Lockhart,  1  Lea,  200.  The  relief 
granted  to  a  taxpayer  was  to  enjoin  the  "further 
proceeding  to  erect  the  county  seat  at  Tracy 
City,    and    to    forbid    the    County    Court    from    levy- 
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ing  taxes  or  incurring  further  expense  for  this 
purpose." 

Lynn  v.  Polk,  8  Lea,  21:  "At  the  suit  of 
taxpayers,  an  act  was  declared  invalid  which  di- 
rected the  funding  of  the  public  debt,  and  there- 
by required  the  levy  and  collection  of  additional 
taxes,  and  not  only  to  avoid  this  burden,  but 
to    prevent    its    becoming    irrevocable." 

Thus  examined,  the  Tennessee  cases  show  that 
the  Court  had  jurisdiction  to  pass  on  questions, 
admittedly  of  a  judicial  nature,  only  when  such 
jurisdiction  is  invoked  by  those  having  a  special 
or  peculiar  interest  ,  in  the  question,  and  there 
are     none     to     the    contrary. 

In  view  of  the  uniform  authorities  on  this  sub- 
ject, it  is  clear  that  complainants  have  no  status 
in  Court.  What  injury  can  this  ordinance  pos- 
sibly do  to  them  which  is  not  common  to  all 
citizens?  The  ordinance  does  not  deal  with  the 
question  of  taxation,  and  hence  cannot  affect  their 
tax  burdens.  The  streets,  as  streets,  are  not  the 
property,  in  any  sense,  of  individual  citizens.  A 
taxpayer  has  no  more  proprietary  interest  in 
them  than  any  other  citizen.  They  are  the  prop- 
erty of  the  common  public.  An  abutting  lot 
owner  has  a  special  interest  in  them,  but  only 
to  the  extent  of  his  right  of  ingress  and  egress, 
or  somewhat  wider,  as  his  deed  may  or  not 
extend  the  fee  to  the  center  of  the  street.  If 
this    be    impaired,    he    suffers    a    special    injury,    and 


228  KNOXVILLE : 


Patton  V.  Chattanooga. 


may  maintain  an  action.  But  complainants  make 
no  claim  of  this  kind.  The  whole  theory  of 
their  bill  is  that  the  right  to  use  the  streets, 
as  permitted  by  this  ordinance,  a  right  which 
does  not  belong  to  abutting  lot  owners  any  more 
than  to  other  citizens,  whether  taxpayers  or  not, 
is  a  valuable  right,  which  may,  in  the  future, 
be  of  importance  to  the  public.  Complainants 
can  sustain  no  injury  in  this  respect  which  is 
not    common    to    all    members    of    the    public. 

Much  has  been  said  about  whether  the  exercise 
of  the  franchises  granted  would  impose  an  addi- 
tional burden  on  the  fee  of  the  streets.  We 
deem  this  question  entirely  immaterial.  If  there 
is  no  additional  burden,  the  franchise  confers  a 
complete  right  to  the  use  of  the  street.  If,  how- 
ever, there  will  be  additional  burden,  and  we  are 
not  to  be  understood  as  implying  that  there  is 
not,  the  franchise  still  makes  the  use  of  the 
street  lawful — ^but  the  persons  exercising  the  fran- 
chise may  be  required  to  pay  damages  for  the 
additional  burden.  But  this  does  not  affect  in 
any  way  the  validity  of  the  franchise.  Nor  does 
it  afford  any  basis  for  an  injunction  now.  The 
grantees  may  never  use  any  street  on  which  any 
of  complainants  own  abutting  property.  Until  they 
are  about  to  use  some  Such  street,  no  one  of 
complainants  will  be  threatened  with  any  injury 
or  have  anything  to  complain  of.  If  it  should 
happen    that,    in    the    exercise    of    the    right    granted, 
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the  grantees  should  invade  any  private  right  of 
any  one  of  the  complainants,  he,  but  not  the 
other  complainants,  could  maintain  a  proper  ac- 
tion. 

On  this  determination  of  the  first  proposition, 
complainants  have  no  status  in  Court  for  any 
purpose,  and  their  bill  fails,  regardless  of  the 
merits  of  the  abstract  questions  made.  Nor  are 
complainants,  or  any  of  them,  in  an  attitude  to 
attack  the  ordinance  upon  the  theory  that  it 
attempts  to  grant  an  exclusive  franchise.  They 
certainly  have  no  status  to  make  that  question. 
We  shall  enter  into  no  discussion  of  the  power 
of  the  city  to  grant  an  exclusive  franchise.  It 
may  be  admitted  that  no  such  power  exists.  But 
this  can  give  no  aid  to  complainants.  The  want 
of  this  power  could  only  make  the  exclusive 
feature  invalid.  The  franchise  might  still  be 
valid,  though  not  exclusive.  In  this  view,  the 
effort  to  grant  an  exclusive  franchise  can  fur- 
nish no  ground  for  the  interference  of  equity  by 
injunction.  It  cannot  be  necessary  to  have  this  point 
adjudicated  now,  because,  if  the  exclusive  feature 
is  ultra  vires,  it  confers  no  powers,  and  it  is 
well  settled  that  nothing  that  may  be  done  under 
the  franchise  will  make  it  exclusive.  State  v. 
Ohio,  18  Ohio  St,  263;  Orand  Rapids,  etc.,  v. 
Grand  Rapids,  etc.,  83  Fed.  Rep.,  659.  (The 
XMse  last  cited  is  a  most  learned  opinion  by 
Judge    Howell    E.     Jackson.) 
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Besides,  whatever  may  be  the  conflict  of  au- 
thority upon  some  of  the  propositions  discussed 
by  counsel  in  this  case,  there  is  one  proposition 
upon  which,  so  far  as  we  can  find,  the  authori- 
ties are  uniform.  A  taxpayer,  as  such,  cannot 
test  the  validity  of  a  franchise  merely  because 
it  is  exclusive.  This  question  can  only  be  made 
by  one  claiming  the  right  to  do  something  con- 
trary   to    the    exclusive    feature. 

In  a  case  involving  this  point,  the  Supreme 
Court  of  Iowa  said:  "The  ordinance  purports  to 
grant  an  exclusive  right.  Whether  it  was  com- 
petent for  the  city  to  grant  such  right,  we  need 
not  determine.  If  we  should  conclude  that  it  was  not, 
it  is  manifest  that  the  ordinance  would  not  be 
void.  It  would  result  merely  that  the  right 
granted  was  not  exclusive,  and  the  plaintiffs,  as 
mere  taxpayers,  cannot  properly  raise  that  ques- 
tion. Such  question  cannot  properly  be  raised 
until  a  conflict  arises  between  the  American  Con- 
struction Company  (the  grantees  of  the  exclusive 
franchise)  and  some  person  or  persons,  or  cor- 
poration, claiming  also  a  right  from  the  defend- 
ant city  to  construct  and  operate  water\vorks." 
Dodge  v.  Council  Bluffs,  57  Iowa,  566.  Sec, 
also,  Orant  v.  Davenport,  36  Iowa,  406;  Tiede- 
man    on    Municipal    Corporations,     395. 

Of  course,  as  we  have  substantially  stated  in  tlie 
foregoing  part  of  this  opinion,  we  are  not  decid- 
ing   that    this     amended     ordinance    is     exclusive    or 
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non-exclusive,  nor  that  it  was  in  this  respect 
valid,  whether  exclusive  or  not.  But  we  have 
didcussed  the  objections  to  complainants'  proceedinjj 
against  it,  and  held  their  bill  is  not  maintainable, 
whether  the  ordinance  is  or  is  not  exclusive,  and  is 
or  is  not  valid,  because  complainants  are  in  no  atti- 
tude to  question  it.  These  holdings  are  none  of 
them  technical.  They  lie  at  the  very  foundation 
of  the  orderly  conduct  of  municipal  government. 
If  cities  could  not  exercise  public  powers,  even 
erroneously  or  unwisely,  when  lawfully  done  by 
their  constituted  legislative  authority,  without  the 
concurrence  of  every  citizen  or  taxpayer,  it  would 
be  impossible  to  have  municipal  government,  and 
there  never  could  be  any  certainty  or  permanence 
in  municipal  grants  of  franchises  for  public  pur- 
poses. And  if,  when  granted,  they  are  open  to 
other  contest  than  that  and  by  those  indicated, 
no  public  work  could  ever  be  accomplished,  and 
intolerable  confusion  and  complication  would  pre- 
vail in  every  city  of  sufficient  importance  to  have 
competing  or  conflicting  interests  in  public  grants, 
or  discontented  citizens  to  litigate  all  public  acts 
not  affecting  their  private  .interests.  Besides,  it 
would  delay  many  and  destroy  more  useful  public 
enterprises  requiring  municipal  authority.  This 
case    well    illustrates    the    condition    described. 

The  ordinance  in  controversy  was  passed  on  the 
4th  of  December,  1900.  The  franchise  granted 
was    to     be    void    if    the    work    of    construction     of 
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the  telephone  system  did  not  commence  within 
twelve  months.  The  time  fixed  for  commencing 
the  work  lacks  but  a  few  days  of  expiring.  This 
bill  sought  an  injunction,  but,  it  seems,  none  in 
fact  issued.  Yet  the  application  and  the  questions 
attempted  to  be  raised  as  to  the  validity  of  the 
proceeding  were  doubtless  sufficient  to  delay  the 
work  until  the  right  claimed  was  well  nigh  whol- 
ly lost,  and  until  it  may  be  seriously  impaired 
in  consequence  of  another  provision  requiring  the 
completion  of  the  exchange  within  a  fixed  short 
period.  Had  the  litigation  continued  a  few  days 
longer,  the  claimed  right  of  defendants,  possibly 
a  very  valuable  one,  indeed,  alleged  in  the  bill 
to  be  of  extraordinary  importance  and  value^ 
would  have  been  wholly  lost  because  of  a  contest 
made  by  parties  not  specially  interested,  and, 
therefore,  not  authorized  to  make  the  contest.  It 
is,  therefore,  of  extreme  importance  that  these 
rules  of  law  we  have  declared  in  accord  with 
all  the  authorities,  should  be  strictly  observed  by 
the  courts  in  refusing  for  want  of  jurisdiction  to 
entertain  litigation  not  brought  by  parties  specialr 
ly  injured  or  conflictingly  interested,  and  thus 
avoid  the  ruinous  consequences  indicated.  Cities 
can  protect  themselves — they  must  be  allowed  to 
do  so  unless  their  ordinances  complained  of  are 
of  the  nature  specified,  in  which  individual  rights 
or  conflicting  interests  are  specially  and  inune- 
diately    involved.      This    is    particularly    true    of    in- 
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junction  litigations,  in  which  valuable  rights  might 
be  lost  by  lapse  of  time,  where  they  are  not 
brought  by  parties  whose  interests  would  be  such 
as  to  save  the  time  lost  pending  such  litigations, 
which  would  not  be  the  case  in  proceedings  like 
the  one  before  us,  with  or  without  injunction. 
The  decree  of  the  Court  of  Chancery  Appeals, 
to  the  contrary,  affirming  the  decree  of  the  Chan- 
cellor, is  erroneous,  and  it  is  reversed  and  the 
bill    dismissed    with    cost. 
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BiixiNOTOsr    V.    JoNss. 
(Nashville.      December    7,    1901.) 

Wills.  Revocation, 
It  constitutes  an  eflectire  revocation  of  a  duly  executed  and 
published  written  will  for  testator  to  indorse  upon  it,  in  pen- 
cil, and  sig'n  this  statement,  accompanied  by  the  declaration 
that  he  intended  thereby  to  annul  it,  viz.:  **This  will  is  nnll 
and  void,"  although  he  kept  it,  thus  indorsed,  in  his  posses- 
sion in  a  lock  drawer  until  his  death  fifteen  years  later,  never 
in  the  meantime,  however,  having  done  or  said  anything  of 
definite  nature  in  regard  to  the  matter. 
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Cases  cited:  Smiley  v.  GambriU,  2  Head,  164;  Allen  v.  Hnff,  1 
Yer.,  409;  Marr  v.  Marr,  2  Head,  307,  308;  Bodgers  v,  Bodgers, 
6  Heis.,  496;  Allen  v.  Jeter,  6  Lea,  674;  Frear  v,  Williams,  7 
Bax.,  550;  Stover  v.  Kendall,  1  Cold.,  560;  Ford  07.  Ford,  7 
Hum.,  104;  Smiley  v.  Gambrill,  2  Head,  168. 


FBOK      MAIMHATJ.. 


Appeal  in  error  from  the  Circuit  Court  of 
Marshall    County.      W.    C.    Houston^    J. 

Walkxb  &  McLake  and  Mabshall  &  Abm* 
STBONO     for     Billington. 

Smithson^    Abmstbong    &    Keil    for    Jones. 

Wilkes^  J.  This  is  an  issue  of  devisant  vel 
non  over  the  will  of  Reuben  Billington.  The 
cause  was  heard  before  the  trial  Judge  in  the 
Court  below^  and  the  issue  was  found  against  the 
will,  and  the  executor  has  appealed  and  assigned 
errors. 

There  is  no  controversy  but  that  the  instrument 
was  duly  executed  in  proper  form  by  Reuben 
Billington,  but  the  contention  is  that  it  was  re- 
voked and  rendered  null  and  void  by  an  in- 
dorsement   upon    it. 

It    was    executed    in    1881^    and    was    left    in    the 
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care  of  James  Wallace,  one  of  the  subscribing 
witnesses^  where  it  remained  some  four  or  five 
years.  Mr.  Billington  then  went  to  the  witness 
iind  called  for  the  will,  remarking  that  he  wanted 
to  make  some  changes  in  it  He  took  it  home 
with  him  and  kept  it  for  some  time  in  its  origi- 
nal condition.  His  wife  was  not  satisfied  with 
it,  because  it  did  not,  as  she  thought,  make  an 
equal  distribution  of  his  property  among  his  chil- 
dren, and  importuned  him  to  change  or  destroy 
it.  After  an  attack  of  illness,  he  desired  to  go 
to  California  to  see  one  of  his  children,  and  as 
a  means  of  restoring  his  health.  His  wife  made  a 
condition  of  her  going  with  him  that  he  should 
destroy    the    wilL 

He  thereupon,  in  answer  to  her  importunities, 
took  the  will  and  wrote  upon  it  below  the  signa- 
ture,   in    pencil,    the    following    words: 

"This  will  is  null  and  void.  R.  Billington." 
After  thus  writing  on  it,  he  said  to  his  wife: 
"Now,  I  have  defaced  it,  and  it  is  killed." 
The  act  of  writing  was  witnessed  by  his  wife 
and  daughter,  but  they  did  not,  at  the  time, 
know  what  was  written.  He  placed  the  paper 
away  in  a  lock  drawer,  and  it  was  not  seen 
again  for  more  than  twelve  years,  perhaps  as 
many  as  fifteen,  and  not  until  after  his  death, 
when  it  was  found  in  the  drawer  with  other 
papers,  some  of  which  were  valuable,  and  others 
not       The    proof    shows    that    he    was    a    man    of 
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sound  mind  and  fully  at  himself  up  to  his  last 
sickness  and  death.  He  appears  to  have  referred 
to  his  will  only  one  time  during  these  years, 
and  that  was  in  the  presence  of  his  son,  the 
executor,  to  the  effect  that  it  seemed  he  would 
never  have  any  peace  about  the  will.  The  trial 
Judge  was  of  opinion,  from  the  proof,  that  the 
testator,  after  executing  his  will,  became  dissatis- 
fied with  it,  and  wrote  upon  it  with  the  pur- 
pose of  revoking  it,  and  that  the  writing  and 
signature  made  imder  the  circumstances  showed 
an  intention  to  cancel,  and  was  sufficient  to  re- 
voke and  cancel  the  will.  It  is  assigned,  as 
error,  that  this  writing  and  signature  did  not 
amount  to  a  revocation,  but  that  the  will  could 
only  be  revoked  by  destroying,  or  by  executing 
some  instrument  of  dignity  equal  to  the  will  it- 
self, and  that  this  writing  was  not  of  that  dig- 
nity. The  fact  that  the  testator  kept  the  paper 
for  a  number  of  years  among  his  valuable  papers 
is  urged  as  an  indication  that  he  intended  it  to 
continue  to  be  his  will,  and  to  take  effect  as 
such,  while,  on  the  other  hand,  the  fact  that  the 
indorsement  made  in  pencil  was  allowed  to  re- 
main on  the  will,  and  that  it  was  never  referred 
to  in  the  course  of  fifteen  years  but  once,  and 
then  in  an  indefinite  manner,  is  cited  to  show 
that  it  was  considered  that  the  will  was  cancelled, 
and    no    longer    effective. 

This     extraneous     testimony     appears     to     be     quite 
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equally  balanced,  and  to  throw  but  little,  if  any, 
light  upon  the  real  question,  whether  the  will 
was  intended  to  be  revoked  and  cancelled,  or  not; 
so  that  we  must  consider  the  legal  effect  of  the 
revoking  clause,  and  the  acts  and  statements  of 
the  maker  of  the  instrument  made  at  the  time 
of  the  indorsement  as  the  determinative  feature 
of    the    case. 

Under  the  English  statute  of  frauds,  29  Charles, 
11,  Ch.  3,  it  was  provided,  in  substance,  that 
"there  should  be  no  revocation  of  a  written  will, 
duly  executed,  except  by  burning,  cancelling,  tear- 
ing, or  obliterating."  This  statute  is  not  in  force 
in  Tennessee,  and  the  question  in  Tennessee,  ex- 
cept in  cases  of  revocation  by  means  of  a  nun- 
cupative will,  under  our  statute.  Shannon,  §  3900, 
is  controlled  by  the  rules  of  the  civil  and  eccle- 
siastical laws,  so  far  as  they  have  become  a  part 
of  the  common  law.  The  important  question  in 
all  such  cases  is  the  intention  of  the  testator. 
If  the  testator  does  some  act  entirely  different 
from  those  mentioned  in  the  statute,  but  with 
the  full  intention  to  revoke,  it  will  be  a  revo- 
cation.     Pritchard    on    Wills,    Sec.    266. 

And  so  if  he  attempt  to  destroy  the  will  with 
the  purpose  of  revoking  the  will,  but  does  not 
succeed,  the  act  done  is  effectual  to  make  the 
revocation;  as,  for  instance,  if  the  testator  at- 
tempts   to   bum   his   will,    and   believes   he    has    done 
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SO,  but  by  fraud  of  another  a  different  paper  is 
burned,  it  will  be  a  revocation  if  the  testator 
really  intended  it  to  be  so,  and  honestly  believed 
the  will  destroyed.  Smiley  v.  Oamhrttlj  Ex.,  2 
Head,    164. 

The  question  of  the  intention  to  revoke,  and  of 
the  acts  done  to  effect  it,  are  for  the  jury, 
while  the  effect  of  the  act  done  is  a  mat- 
ter for  the  Court.  The  facts  being  found,  the 
Court  will  decide  whether  or  not  they  amount 
to    a    revocation.      7    Himi.,    104;    2    Head,    168. 

The  intention  to  revoke,  and  some  act  done 
to  carry  that  intention  into  execution,  must  con- 
cur.     Schouler    on    Wills,    Sees.    387,    388    (3d    ed.;. 

A  mere  expression  of  an  intention  to  revoke, 
without  some  act  to  carry  it  into  effect,  is  not 
sufficient.      Allen    v.    Huiff,    1    Terg.,    409. 

A  written  will  of  either  personalty  or  realty 
cannot  be  revoked  by  mere  parol.  Allen  v.  Huff, 
1  Terg.,  404;  Marr  v.  Marr,  2  Head,  307,  308; 
Badgers  v.  Rodgers,  6  Heis.,  496,  498;  Allen  v. 
Jeter,    6    Lea,     674. 

If  a  maker  of  a  will  erase  his  signature,  and 
afterward  resign  it  without  an  intention  to  cancel, 
it  will  not  amount  to  a  revocation  or  cancella- 
tion, but  if  there  is  a  burning,  cancelling,  tearing, 
or  otherwise  destroying  of  the  instrument,  it  wii! 
be  sufficient.  Frear  v.  WUliams,  7  Bax.,  550, 
558. 
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And  if  alterations  and  obliterations  are  made, 
with  a  view  of  afterward  making  a  different  dis- 
position of  the  property,  they  will  not  amount 
to  a  revocation  or  cancellation  if  the  subsequent 
disposition  is  not  effectually  carried  out  Stover 
V.    Kendall,     1    Cold.,    560,    561. 

It  was  held  in  Connecticut  Jliat  the  words, 
"This  will  is  invalid,"  endorsed  upon  the  back 
of  an  instrument,  otherwise  perfect  as  a  will,  was 
a  sufficient  cancellation  or  revocation,  there  being 
no  statute  in  that  State  upon  the  subject.  Wel- 
ter V.  Mott,  2  Conn.,  67;  Card  v.  Ouinnan,  5 
Conn.,  164,  167;  Pritxshard  on  Wills,  Sec.  271; 
28    Am.    State    Reports,    notes,    344,    351. 

In  the  case  at  bar  it  is  evident  that  the  re- 
voking clause  was  written  by  the  testator  and 
signed  by  him;  that  he  afterward  became  dissat- 
isfied with  its  contents,  and  intended  to  cancel 
and  revoke  it,  and  so  stated  to  his  wife,  in 
the  presence  of  his  daughter,  and  that  from  that 
time  forward  he  did  not  consider  that  it  had 
any  force  or  eificiency.  The  only  circumstance 
militating  against  this  view  is  that  he  placed  the 
paper  in  a  lock  drawer,  and  kept  it  for  sixteen 
years  without  destroying  it,  but  this  is  counter- 
balanced by  the  proof  that  lie  did  not  treat  it 
as  being  in  effect,  or  refer  to  it  as  being  still 
his  will,  nor  did  he  erase  the  revoking  dausc, 
though    it    was    in    pencil    and    might    easily    have 
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been  obliterated,  if  he  desired.  Under  all  these 
circumstances  we  must  hold  that  the  will  was  re- 
voked and  cancelled,  and  was  not  in  effect  at  the 
death  of  R.  Billington,  and  the  judgment  of  the 
.Court    below    is    affirmed    with    costs. 

24p— 16 
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Daniel    v.    Giles. 
(Nashville.       December    14,     1901.) 

1.  Assault  and  Battbby.      Provocation  €uLmi8sible  in  OAstUm  for 

in  mUigaUan  of  damages. 

While  no  words,  or  insults,  or  opprobrious  epithets  can  justify 
an  assault  and  battery,  still,  in  a  civil  action  for  assault  and 
battery,  evidence  of  provocation,  calculated  to  heat  the  blood 
or  arouse  the  passions  of  a  reasonable  man,  offered  at  the 
time  of  the  assault  and  battery,  or  so  recently  before  as  to 
.  constitute  part  of  the  res  gestce^  is  admissible  and  must  be 
considered  by  the  jury  in  mitigation  of  damages. 

Cases  cited:  Jacaway  v.  Dula,  7  Yer.,  82;  Chambers  v.  Porter, 
5  Cold.,  273. 

2.  Samb.     ErroneotLS  charge  as  to  provocation. 

And  the  charge  of  the  Court  in  this  case  limiting  the  jury,  in 
their  consideration  of  evidence  of  provocation,  to  question  of 
self-defense,  and  in  effect  instructing  them  that  they  could 
not  consider  it  in  mitigation  of  damages,  is  erroneous. 


FEOM       MONTaOMEEY. 


Leech    &    Savage,    Gholsox    &  Lyle    and    Daniel 
&    Daniel    for    Daniel. 

Dancey    Foet    and    J.    D.    Tylee    for    Giles. 

Appeal     in     error     from     the     Circuit     Court      of 
Montgomery    County.       B.     D.    Bell^    J. 
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McAlister,  J.  Plaintiff  below  brought  this  suit 
to  recover  damages  for  an  assault  and  battery  in- 
flicted upon  him  by  the  defendant,  Daniel.  The 
trial  resulted  in  a  verdict  and  judgment  against 
the  defendant  for  $500,00.  Daniel  appealed,  and 
has  assigned  errors.  The  Court  properly  charged 
the  jury  that  no  words,  or  insults,  or  opprobrious 
epithets,  would  justify  an  assault  It  is  well 
settled,  however,  that  any  provocation  calculated  to 
heat  the  blood  or  arouse  the  passion  of  a  rea- 
sonable man^  if  offered  at  the  time  of  the  as- 
sault, or  so  recently  before  as  to  become  a  part 
of  the  res  gestae^  is  admissible  in  evidence,  and 
must  be  considered  by  the  jury  in  mitigation  of 
damages.  Jaraway  v.  Dula,  7  Yer.,  82 ;  Cham- 
bers   V.    Porter,    5    Cold.,    273. 

It  is  assigned  as  error  that  the  charp^e  of  the 
trial  Judge  virtually  eliminated  from  the  consid- 
eration of  the  jury,  in  assessing  the  damages,  the 
proof  of  provocation.  On  this  subject  the  Court 
charged  that  "if  the  plaintiff,  Tim  Giles,  Jr., 
was  upon  the  witness  stand,  and  became  stub- 
bom  or  insolent,  or  insulted  the  defendant,  and 
the  defendant,  aroused  or  excited  by  his  conduct, 
and  by  the  insult  that  he  offered,  or  believed  he 
offered,  struck  and  injured  the  plaintiff,  when  he 
did  not  believe  that  plaintiff  was  going  to  assault 
him,  but  his  action  in  striking  him  was  based 
upon  the  insults  alone,  and  not  upon  an  honest 
belief    that    he    was    about    to    be    assaulted    by    him, 
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then  the  plaintiflF  would  be  entitled  to  recover 
jiLst  stich  damages  as  the  defendant  inflicted  upon 
him.  No  man  has  a  right  to  assault  another 
except  in  necessary  self-defense,  and  if  the  plain- 
tiff was  assaulted  by  the  defendant,  and  it  was 
not  in  necessary  self-defense,  or  upon  hie  belief, 
founded  upon  reasonable  grounds,  that  he  was  go- 
ing to  be  assaulted,  the  plaintiff  should  recover 
just    such    damages    as    he    has    sustained." 

The  Court  then  proceeds  to  instruct  the  jury 
that  if  they  find  for  the  plaintiff  under  the 
charge,  he  would  be  entitled  to  recover  for  mental 
and  physical  suffering,  loss  of  time,  medical  ex- 
penses, etc.  The  Court  failed  to  instruct 
the  jury  that  any  insulting  language  or  provo- 
cation offered  by  the  plaintiff  at  the  time  of  the 
assault  should  be  considered  in  mitieation  of  dam- 
ages. On  the  contrary,  the  consideration  of  the 
provocation  for  any  purpose  is  entirely  excluded 
by  the  Court  in  his  hypothetical  statement  of 
facts,  and  the  jury  were  instructed  that  unlesd 
the  proof  showed  the  defendant  acted  in  self- 
defense  at  the  time  of  the  assault,  the  plaintiff 
would  be  entitled  to  recover  just  such  damages 
as  he  had  sustained.  This  is  an  affirmative  error, 
for  which  the  judgment  must  be  reversed  and 
the    cause    remanded. 
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Habris    V.    Watbr    &    Light    Co. 
(Nashville.      December    21,     1901.) 

1.  FOBBI0N   CoBFOBATiONB.       ContTocts  of  noncomplying  not  en- 

forced. 

Doctrine  reaffirmed  that  contracts  of  foreign  corporations  made 
in  this  State  without  previous  registration  of  charter,  as  re- 
quired by  our  statutes,  will  not  be  enforced  by  the  Courts  of 
this  State.     (Post,  p.  246.) 

Acts  construed:  Acts  1877,  Ch.  31;  Acts  1891,  Ch.  122. 

2.  AcTiOK.    By  partners. 

An  action  by  a  firm  cannot  be  maintained  unless  all  the  part- 
ners join  in  the  suit,  and  all  are  entitled  to  recover.  {Postf 
p.  249.) 

3.  Sams.     Same.    Case  in  judgment. 

Hence  a  firm  composed  of  individuals  and  a  foreign  corporation 
cannot  maintain  an  action  upon  a  contract  made  in  this  State 
where  it  appears  that  the  corporation  had  not  complied  with 
the  statutes  rciquiring  it  to  register  its  charter.  (Post,  pp.  246- 
252.) 
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Appeal     in     error     from     the     Circuit     Court     of 
Maury    County.      Sam    Holding,    J. 

FioxjBEs    &    Padgett    for    Harris. 

T.    M.    Stegeb    and    W.    S.    Fleming    for    Water 
&    Light    Co. 
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Beard,  J.  The  plaintiffs  in  error  are  part- 
ners located  and  doing  business  in  Columbia,  in 
this  State,  in  the  firm  name  of  "Harris  &  Cole 
Bros."  The  firm  consists  of  two  individuals,  arid 
a  corporation,  to  wit:  "Cole  Bros.,"  created  by 
the  laws  of  the  State  of  Iowa,  whose  charter  has 
not  been  registered  in  this  State,  as  required  by 
Ch.  31  of  the  Acts  of  1877,  and  Ch.  122  of 
the    Acts    of    1891. 

The  contract  for  the  alleged  breach  of  which 
this  action  at  law  is  brought,  was  made  by  this 
firm,  in  this  State,  with  the  defendant  in  error, 
a  corporation  with  its  sitiLS  in  Columbia,  and  it 
was  to  be  performed  in  this  State.  The  only 
question  presented  in  the  record  is,  in  view  of 
these  Acts,  as  heretofore  construed  and  enforced, 
can    the    present    suit    be    maintained? 

The  Acts  in  question  have  been  the  subject 
of  frequent  examination  and  application  by  this 
Court,  and  it  may  be  taken  as  the  settled  rule 
that  where  a  foreign  corporation  comes  into  this 
State  and  establishes  itself,  carrying  on  business 
in  disregard  of  the  provisions  of  these  Acts,  that 
its  contracts,  made  in  such  business,  will  not  be 
enforced.  Many  cases  will  be  foimd  in  our  Re- 
ports, directly  or  by  necessary  implication,  an- 
noimcing     this     rule. 

In  the  light  of  these  lioldings,  it  will  be 
conceded  that  if  the  corporation  of  "Cole  Bros." 
was    alone    interested    in    this    contract,    and    was    in 
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its  own  name  seeking  to  recover  for  its  violation, 
it  would  be  repelled.  Is  it  in  better  condition, 
by  reason  of  being  associated  with  others  in  a 
partnership,  and  in  bringing  this  suit  in  the 
names    of    the    members    of    its    firm? 

At  common  law  a  partnership  or  firm  is  not 
regarded  as  a  legal  entity,  and  for  this  reason 
the  rule  may  be  stated  as  general,  and  in  the 
absence  of  statutory  provisions,  as  universal,  that 
all  actions  brought  by  partners  involving  partner- 
ship claims,  must  be  brought  by  the  persons 
who  compose  that  partnership.  To  this  proposi- 
tion it  is  scarcely  necessary  to  cite  authority, 
but  if  such  was  required,  a  full  collection  of 
supporting  cases  will  be  found  in  foot  note  3  on 
page  839  of  Vol.  15  of  the  Ency.  of  PI.  and 
Pr.  So  it  is  apparent  that  in  the  face  of  this 
rule  neither  one  of  the  members,  nor  any  mem- 
ber less  than  all,  could  maintain  the  present  suit, 
and  it  would  seem  to  follow,  that  where  all  are 
required  to  be  parties  plaintiff,  and  one  was  dis- 
qualified by  a  statutory  inhibition,  that  all  must 
be    repelled. 

If  this  was  not  so,  a  foreign  corporation,  un- 
willing to  comply  with  the  reasonable  provisions 
of  these  Acts,  yet  discovering  in  the  State  a 
promising  field  for  business  enterprise,  could  asso- 
ciate itself  in  a  partnership  with  one  or  more 
individuals,    whose    compensation    would    be    measured 
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by  a  share  of  the  profits,  and  carry  on  extensive 
operations  in  flagrant  disr^ard  of  these  provisions, 
and  then  successfully  invoke  the  protection  of  its 
rights  from  our  courts,  under  the  thin  disguise  of 
this  partnership.  Or  it  might  occur  that  in  the 
course  of  such  business  operations,  the  individual 
members  of  the  firm  should  die,  leaving  this  cor- 
poration the  sole  survivor,  and  alone  entitled  to 
sue  (the  illustration  put  by  Lord  Abinger,  C. 
B.,  in  the  leading  case  of  Wallace  v.  Kensali, 
7  Mee.  &  W.,  264),  and  we  would  have  the 
anomalous  state  of  things  that,  while  the  mem- 
bers of  the  firm,  so  long  as  it  was  intact,  could 
resort  to  the  courts  of  the  State  for  a  redress 
of  the  firm's  grievances,  notwithstanding  the  diih 
qualification  of  one  of  its  members,  yet  when  dis- 
solved by  death,  the  sole  surviving  member,  thus 
disqualified,  would  be  repelled.  Such  results  would 
certainly  be  anomalous,  and  sound  public  policy 
would  require  a  practice  that  would  make  them 
impossible. 

While  we  have  not  been  able  to  lay  our  hands 
upon  a  case,  on  all  fours  with  the  one  at  bar, 
yet  many  are  to  be  found  which  furnish  a 
strong  analogy,  and  from  which  the  rule  is  ad- 
duced, that  where  one  partner  is  disqualified  to 
sue  upon  a  firm  claim,  no  action  at  law  can  be 
maintained,  for  the  reason  already  stated,  and 
that    is,    '^that    such    partner    is    a    necessary    party 
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plaintiff,  and  one  who  cannot  sue  by  himself — 
cannot    do    so    merely    by    joining    others    with    him." 

These  cases  involve  the  right  of  the  members 
of  a  firm  to  sue  on  a  firm  claim,  where  one  of 
the  members  of  the  firm,  in  fraud  of  the  rights 
of  his  partners,  has  either  undertaken,  in  co- 
operation with  the  firm  debtor,  to  appropriate  a 
firm  asset  to  his  individual  debt,  or  in  some 
other  way  has  made  an  agreement  of  accord  and 
satisfaction  with  the  defendant.  While  there  is 
not  lacking  dissent  to  this  view,  yet  the  weight 
of  the  cases,  supported  by  sound  reason,  as  we 
think,  is  that  all  must  be  repelled,  when  one  of 
the  firm  has,  by  his  acts,  disqualified  himself. 
Homer  v.  Wood,  11  Cush.,  62;  Fordey  v.  Lovell, 
103  Mass.,  387;  Jones  v.  Yates,  9  B.  &  0., 
532;  Church  v.  Chicago,  etc..  Bank,  87  HI.,  68; 
Blodgett  v.  Sleeper,  17  Me.,  499;  Oruley  v. 
Wyeth,    10    K    H.,    15. 

These  cases  assert  the  rule  that  "all  the  plain- 
tiffs must  be  entitled  to  recover  or  the  suit  can- 
not be  maintained,  and  any  matter  that  will  neg- 
ative the  right  of  one  of  the  partners  to  bring 
tlie  suit,  is  sufficient  to  defeat  the  action.  .  .  . 
By  joining  in  the  suit  the  partner  who  has  done 
the  wrongful  act,  they  rely  on  his  right  to  re- 
cover, and  must  abide  by  all  his  acts;  and  if 
any  one  of  them  would  bar  the  right  of  one 
partner,    this   is    sufficient   to   bar   the   action."     Coch- 
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imi    V.     Cunningham,     16     Ala.,     448;     S.     C,     50; 
A.    Dec.,    186. 

We  are  satisfied  with  the  action  of  the  trial 
Judge  in  dismissing  this  suit,  and  his  judgment 
is    affirmed. 
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American    Lead    Pencil    Co.    v.    Davis. 
(Nashville.      December    21,     1901.) 

1.  Eyibbncb.    G€neral  exceptUms  inMujBMenL 

General  exception  to  evidence,  e.  g.,  ''defendant  excepted  to  the 

question, **  is  bad.    {Past,  VV-  259,  25i,) 
Cases  dted :  Crane  v.  State,  94  Tenn.,  86. 

2.  Same.    Of  oondUUm  of  m<ush(h%ery  after  ir^^^^ 

In  an  action  for  an  injury  inflicted  by  machinery  it  is  compe- 
tent to  show,  in  corroboration  of  plaintiff's  statement,  the 
location  and  condition  of  the  machinery  soon  after  the  acci- 
dent, especially  where  it  appears  there  had  been  no  repairs  or 
change  in  the  meantime.     (Post,  pp.  263,  254.) 

Case  cited  and  distinguished:  Railroad  v.  Wyatt,  104  Tenn.,  433. 

3.  DAifAeB&    Correct  charge  as  to  aUowing  exemplary. 

In  an  action  for  an  injury  to  a  child  caused  by  its  negligent  ex- 
posure to  dangerous  machinery  an  instruction  that  makes 
"  gross  negligence ''  on  the  part  of  the  defendant,  or  ''  reckless 
disregard  of  the  safety  of  the  child,*'  if  proven,  a  basis  for 
punitive  or  exemplary  damages,  in  the  discretion  of  the  jury, 
is  correct.     {Post.  pp.  254-257.) 

Cases  cited:  Byram  v.  McOuire,  3  Head,  532;  Dougherty  v.  Shown, 
1  Heis.,  306;  Robins  v.  Frazier,  5  Heis.,  101;  Haley  v.  Rail- 
road, 7  Bax.,  242;  Cox  v.  Crumley,  5  Lea,  533;  Railroad  v.  Gui- 
nan,  11  Lea,  103;  Transportation  Co.  v.  Smith,  16  Lea,  501; 
Enoxville  Traction  Co.  v.  Lane,  103  Tenn.,  388;  Telep.  A  Teleg. 
Co.  1?.  Shaw,  102  Tenn.,  318. 

4.  Same.    Charge  as  to  exemplary  Justijled  by  the  facts. 

The  Court  is  justified  in  submitting  the  question  of  allowance 

of  exemplary  damages  to  the  jury  in  a  case  where  the  evidence 

shows  that  the  plaintiff,  though  only  ten  years  old  and  inex- 

•  perienced,  was,  by  the  defendant,  without  any  warning  or 

instructions,  put  to  work  near  uncovered  and  dangerous  ma- 


108  251 
110  407 
•no  478 


262  NASHVILLE : 


American  Lead  Pencil  Co.  v,  Davis. 


chinery,  from  contact  with  which,  while  moving  from  one 
position  to  another  in  the  effort  to  discharge  his  duty  as 
directed,  he  sustained  the  injury,  by  loss  of  an  arm,  for  which 
he  sues.     {Po8tj  pp.  256,  257.) 

5.  Save.    Same, 

If  the  evidence  tends  to  show  gross  negligence  and  recklessness 
on  the  part  of  the  defendant,  the  Ck>urt  is  justified  in  submit- 
ting the 'question  of  allowing  exemplary  damages  to  the  jury. 
And  the  Court  determines  whether  there  is  such  tendency  in 
the  proof  and  the  jury  judges  of  the  sufficiency  of  the  facts  to 
justify  the  allowance  of  exemplary  damages.     (Post,  p.  257.) 

6.  Samb.    Erroneous  charge  as  to  exemplary  damages  cured. 
Where  it  is  clear  that  the  jury  did  not  allow  exemplary  damages, 

the  erroneous  submission  of  that  question  to  them  does  not 
constitute  reversible  error.     {Post,  p.  257.) 

7.  Vkbdict.    Not  set  aside  for  exoessiveness. 

A  verdict  in  an  action  for  personal  injuries  will  not  be  set  aside 
as  being  excessive  unless  the  amount  allowed  is  so  large  as  to 
evince  passion,  prejudice,  partiality,  caprice,  or  corruption  on 
the  part  of  the  jury.  The  verdict  of  83,875,  allowed  in  this 
case,  evinces  no  such  vice.     (Post,  pp.  257,  258.) 

Case  cited:  Packet  Co.  v.  Hobbs,  105  Tenn.,  46. 


FROM       MABSHATX. 


Appeal     in     eiTor     from     the     Circuit     Court     of 
Marshall    County.      W.    0.    Houston^    J. 

Marshall    &    Armstrong    for    Lead    Pencil    Co. 

Smithson,    Armstrong    &    Neil    and     Thompson 
&    Wallace    for    Davis. 
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Caldwell,  J.  While  in  the  employment  of 
the  American  Lead  Pencil  Company,  at  its  fac- 
tory in  Lewisburg,  Tennessee,  Clarence  J.  Davis, 
a  boy  ten  years  old,  received  such  personal  in- 
juries as  necessitated  the  amputation  of  his  right 
arm.  By  his  father,  as  next  friend,  he  brought 
this  action  against  the  company  and  obtained  ver^ 
diet    and    judgment    for    $2,875.00    as    damages. 

The  company  prosecutes  this  appeal  in  error 
from  that  judgment,  and  raises  several  objections 
to    the    proceedings    below. 

1.  It  was  the  duty  of  the  plaintiff,  in  the 
course  of  his  work  for  the  defendant,  to  tie  in 
bundles  the  penholders  that  dropped  from  each  of 
two  planers  into  boxes.  These  planing  machines 
were  near  each  other,  and  in  close  proximity  to 
the  pulley  on  which  the  plaintiff  was  caught  and 
injured. 

With  a  view  of  corroborating  his  own  testi- 
mony as  to  the  location  and  unprotected  condi- 
tion of  these  machines,  the  plaintiff  introduced 
James  Bearden,  who  testified  as  follows:  '^I 
worked  there  after  Davis  was  hurt.  I  know  how 
the  planers  were  arranged  and  located  while  I 
worked  there,  but  donH  know  how  it  was  when 
plaintiff  was  hurt.  There  were  three  machines 
side  by  side.  Two  were  from  four  to  six  feet 
apart,  (and)  there  was  no  protection  from  the 
belt    or    pulley    while    I    was    thera" 

This    statement    about    the    situation    was    admitted 
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over  objection  of  the  defendant,  and  its  admis- 
sion   is    assigned    as    error. 

The  assignment  is  bad,  because  the  objection 
was  general,  being  "defendant  excepted  to  the 
question."  Crane  v.  State,  lb.,  86;  also 
because  testimony  relating  to  condition  soon  after 
catastrophe,  nothing  else  appearing,  was  competent 
as  tending  to  show  condition  at  that  time;  and, 
finally,  because  the  next  witness  said:  "Machines 
(were)  in  same  place  and  condition  when  Jim 
Bearden  worked  there  that  they  were  when  Davis 
worked    there." 

If  the  testiiliony  excepted  to  had  disclosed  the 
fact  of  subsequent  repair  of  supposed  defect  in 
condition  or  arranfi:ement  of  machinery,  it  would 
have  been  incompetent  under  the  principle  an- 
nounced in  Railroad  v.  Wyatt,  104  Tenn.,  433. 
But  such  was  not  the  purport  of  the  testimony; 
it    indicated    no    change    in    the    locus    in    quo, 

2.  Again  it  is  assigned  as  error  that  the 
Court  charged  the  jury  that  they  might  allow 
punitive  or  exemplary  damages  if  they  believed, 
from  all  the  facts  and  circumstances,  that  the  de- 
fendant was  "guilty  of  gross  negligence,"  or  acted 
in    "reckless    disregard    of    the    safety    of    the    child." 

The    objection    is    twofold: 

(1)  That  the  instruction  was  unsound  in  law, 
and  (2)  that  it  was  not  justified  by  the  evi- 
dence. 
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Neither  point  is  well  taken.  The  instruction 
correctly  makes  either  "gross  negligence"  on  the 
part  of  the  defendant,  or  its  "reckless  disregard 
of  the  safety  of  the  child,"  if  proven,  a  basis 
for  punitive  or  exemplary  damages,  in  the  discre- 
tion   of    the    jury. 

"Gross  negligence,"  which  is  the  milder  of  the 
two  expressions,  is  one  of  the  terms  used  by  the 
authorities  in  stating  the  general  rule,  that  such 
damages  are  allowable  in  actions  of  tort  when- 
ever "fraud,  malice,  gross  negligence  or  oppres- 
sion" intervenes.  Exactly  those  four  terms  are  so 
employed  in  Sedgwick  on  the  Measure  of  Dam- 
ages (6th  cd.),  at  page  35,  and  in  many  of 
our  cases,  including  the  following:  Byram  v.  Mc- 
Outre,  3  Head,  532;  Dougherty  v.  Shaver,  1 
Heis.,  306;  Robins  v.  Frazier,  5  Heis.,  101;  Ha- 
ley V.  Railroad,  7  Bax.,  242;  Cox  v.  Crumley, 
6  Lea,  533;  Railroad  v.  Guinan,  11  Lea,  103; 
Tramportaiion  Co,  v.  Smith,  16  Lea,  501;  Tclp, 
&  Telg.  Co.  V.  Shaw,  102  Tenn.,.  318;  Traction 
Co.    V.    Lane.,    103     Tenn.,     388,    389. 

Gross  negligence,  then,  is  undoubtedly  one  ground 
for  the  allowance  of  punitive  or  exemplary  dam- 
ages; and  for  the  greater  reason  is  that  degree 
of  turpitude  described  by  the  stronger  expression 
of  the  charge — "reckless  disregard  of  the  safety  of 
the  child" — also  a  ground  for  the  allowance  of 
?uch    damages. 

Sutherland    gives    support    for    the    latter    form    of 
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expression  when,  in  discussing  the  subject,  lie  says 
damages  of  this  kind  "are  allowed  when  a  wrong- 
ful act  is  done  with  a  bad  motive;  or  so  reck- 
lessly as  to  imply  a  disregard  of  social  obliga- 
tions; or  where  there  is  negligence  so  gross  as 
to  amount  to  misconduct  and  recklessness."  1 
Sutk,    Damages    (2d    ed.),    p.    846. 

That  language  of  Sutherland  was  adopted  by  this 
Court  in  two  of  the  cases  just  cited  (11  Lea, 
103;  103  Tenn.,  389),  and  also  in  Railway  v. 
Lee,  90  Tenn.,  573,  as  another  mode  of  stating 
some  of  the  grounds  for  allowing  damages  of  this 
kind. 

The  Supreme  Court  of  the  United  States  ex- 
presses the  same  general  thought  in  somewhat  dif- 
ferent phraseology,  not  confining  itself  to  any  par- 
ticular words.  Day  v.  Woodworth,  13  How.,  371; 
Milwaukee  v.  Arms,  916,  S.,  493;  Scott  v.  Donr 
old,    165    U.    S.,    86. 

None  of  these  authorities  deny,  but,  on  the 
contrary,  all  of  them  that  are  to  the  exact  point, 
in  effect,  affirm  that  what  amounts  to  gross  neg- 
ligence under  the  facts  of  the  particular  case,  or 
to  a  disregard  of  the  safety  of  the  person  in- 
jured, is  a  discretionary  ground  for  punitive  or 
exemplary  damages;  and  in  that  affirmation  they 
give  the  amplest  support  to  the  present  instruc- 
tion   of    the    trial    Judge. 

The  testimony  of  the  plaintiff  was  to  the  effect 
that    he,    though    only    ten    years    old    and    inexpe- 
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rienced,  was,  by  the  defendant,  without  any  warn- 
ing or  instructions,  put  to  work  near  uncovered 
and  dangerous  machinery,  in  consequence  of  which, 
while  moving  from  one  position  to  another  in  the 
effort  to  discharge  his  duty,  as  directed,  his  arm 
was  caught,  and  the  injuries  for  which  he  sues 
were'   inflicted    upon    him. 

This  testimony  unmistakably  tends  to  show  gross 
negh'gence  and  recklessness  on  the  part  of  the 
defendant,  and  that  tendency  was  enough  to  jus- 
tify the  submission  of  the  question  to  the  jury. 
"It  is  for  the  Court  to  determine  whether  the 
evidence  tends  to  show  facts  which  warrant  exem- 
plary damages;  the  sufficiency  of  the  facts  is  for 
the  jury."  1  *Suth.,  Damages  (2d  ed.),  Sec.  403, 
p.    867. 

So,  the  instruction  complained  of  was  both 
sound    in    law    and    justified    by    the    evidence. 

Moreover,  it  is  clear  that  the  jury  did  not 
allow  punitive  or  exemplary  damages.  That  being 
true,  the  instruction,  if  not  correct,  as  it  has 
been  found  to  be,  would  be  harmless  and,  there- 
fore,   not    ground    for    reversal. 

3.  Finally,  the  only  other  assignment  of  error 
that  need  be  mentioned  is  that  which  complains 
of  the  verdict  as  excessive;  and  this  may  be  dis- 
posed   of    very    briefly. 

In  cases  of  this  character,  actions  for  personal 
injuries,  it  is  always  the  duty  of  the  jur;>',  in 
the     first     instance,     to     determine     the     amount     of 
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compensatory  damages  it  will  allow;  and  the  Court 
is  authorized  to  interfere  on  the  ground  of  ex- 
cessiveness  only  when  the  allowance  is  so  large 
as  to  evince  passion,  prejudice,  partiality,  caprice, 
or  corruption  on  the  part  of  the  jury.  Packet 
Co,    V.    Hobbs,    105    Tenn.,    46. 

The  present  verdict  evinces  no  such  vice.'  A 
fair  and  impartial  jury  might  reasonably  allow 
$2,875.00  as  compensation  for  the  pain,  anguish, 
and  dismemberment  found  to  have  been  suffered 
by  the  plaintiff  through  the  negligence  of  the  de- 
fendant. 

Affirmed. 
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State  ex  eel  v.   Justiobs   of  Waywb   County. 
(Nashville.       January     11,     1902.) 

Hakdamus.  Do€8  not  Ue  to  oorrvpel  erection  or  oomvletion  of  pvbUc 
midge. 
Mandamus  does  not  lie  to  compel  the  Justices  of  a  County  Court 
to  erect  a  public  bridge,  or  to  complete  one  already  partly 
built,  or  to  levy  tax  or  make  appropriation  of  funds  for  that 
purpose,  no  matter  how  urgent  the  public  necessity  may  be  for 
such  bridge.  The  powers  of  County  Courts  over  the  public 
roads  and  bridges  are  legislative  and  discretionary,  and  their 
exercise  will  not  be  enforced  or  controlled  by  the  Courts. 
Gases  cited:  Wood  u  Tipton  County,  7  Bax.,  112;  Turnpike  Co.  u 
Davidson  County,  14  Lea,  73;  Grant  i7.  Lindsay,  11  Heis.,  651; 
Railway  Co.  v,  Wilson  County,  89  Tenn.,  603;  Hawkins  v. 
Justices,  12  Lea,  351;  McAndrews  v.  Hamilton  County,  105 
Tenn.,  399. 


FEOM      WAYNE. 


Appeal     in     error     from     the     Circuit     Court      of 
Wayne    County.      Sam    HoiJ>iNa,    J. 

K.     A.     Haggabd    and    John    A.    Pitts    for   Rela- 
tors. 

L.    A.    Habdin^    D.    W.    Bboylbs    and    Hamilton 
Parks    for    JustioeB. 
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McAlister,  J.  This  is  a  petition  for  the 
alternative  writ  of  mandamus  to  require  the  Jus- 
tices of  Wayne  County  to  levy  the  necessary  tax 
and  complete  a  bridge  partly  built  over  Ross 
Creek,  in  said  County.  The  Circuit  Judge,  on 
motion  of  the  defendants,  quashed  the  alternative 
writ.  The  relators  appealed  and  have  assigned 
errors.  The  petition*  was  filed  by  four  citizens 
and  taxpayers  of  said  county,  and  alleged  that 
said  bridge  is  on  a  public  road  (the  Clifton  and 
Linden  road)  leading  into  the  town  of  Clifton, 
in  said  county,  from  the  east,  and  crossing  a 
creek  lying  just  outside  the  corporate  limits  of 
Clifton;  that  said  bridge  was  originally  a  wooden 
structure  resting  on  stone  piers,  and  was  built 
by  private  subscription  several  years  prior  to  1891; 
that  at  its  April  Term,  1891,  the  County  Court 
took  charge  of  said  road  and  classified  it  as  a 
third-class  road;  that  in  1895  the  Court  reclassi- 
fied the  road,  making  it  a  second-class  road.  At 
the  June  term,  1898,  a  comimittee  was  appointed 
for  the  purpose  of  "contracting  for  the  repair  of, 
or  the  building  anew  of  said  bridge;  that  for 
this  purpose  the  Court  levied  a  special  tax,  but 
confined  the  committee  to  an  expenditure  of  two 
hundred  and  fifty  dollars;  that  the  committee  at 
once  had  an  iron  or  steel  span  placed  on  the 
stone  piers  of  the  old  bridge  at  a  cost  of 
about  $250.00,  and  the  work  was  paid  for  by 
the     county,     but     that     no     approaches     were     built, 
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although  the  span  was  inaccessible  from  either 
side;  that  such  is  its  condition  at  present,  said 
Court  having  done  nothing  toward  completing  the 
bridge;  that  the  banks  of  said  creek  are  so  high 
and  st€ep,  and  the  waters  so  deep  therein,  that 
it  cannot  be  crossed  except  upon  a  bridge;  that 
the  people  living  east  of  said  creek  cannot  get 
to  Clifton  for  trade,  or  for  any  other  purpose, 
without  going  miles  out  of  their  way  aroimd  the 
head  of  the  creek,  and  coming  into  the  town  over 
the  road  which  enters  it  from  the  south ;  that 
petitioners  are  merchants  doing  business  in  Clifton, 
and  that  Clifton  is  the  principal  trading  point 
of  a  large  number  of  citizens  of  said  county 
living  east  and  northeast  of  said  town,  who,  to- 
gether with  petitioners,  are  vitally  interested  in 
having  said  bridge  completed;  that  the  road  com- 
missioners and  overseer  are  unable  to  complete 
the  said  bridge  for  lack  of  fimds;  that  at  the 
January  Term,  1900,  of  said  County  Court,  peti- 
tioners demanded  of  defendants  that  they  complete 
said  bridge,  but  that  this  demand  was  refused, 
and  that  thereupon  petitioners  filed  the  petition 
herein.  Defendants  moved  to  quash  said  petition 
on  the  ground  that  the  facts  stated  are  not  sufH- 
cient  to  authorize  the  writ,  and  because  the  Jus- 
tices are  the  judges  as  to  the  necessity  and  pro- 
priety of  building  or  repairing  bridges  across 
streams  over  the  public  highways  of  the  county, 
and    caimot    be     compelled     by    mandamus    to     levy 
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taxes  for  the  building  or  repairing  of  such  a 
bridge,  or  to  build  or  repair  a  bridge  across 
a  stream  over  a  public  highway.  The  Court  sus- 
tained the  motion,  quashed  the  writ,  and  dis- 
missed the  suit.  Was  this  a  correct  disposition 
of    the    case  i 

The  law  is  well  settled  in  this  State  that  the 
opening,  closing  and  changing  of  public  roads,  and 
the  construction  of  public  bridges  thereon,  within 
the  limits  of  the  county,  are  matters  resting  with- 
in the  discretion  of  the  County  Court  Wood  v. 
Tipton  County,  7  Bax.,  112;  White's  Creek 
Turnpike  Co,  v.  Davidson  Co.,  14  Lea,  73.  In 
the  former  case.  Chief  Justice  Nicholson,  for  the 
Court,    said,    viz. : 

"The  power  of  County  Courts  over  roads, 
bridges,  etc.,  is  a  prerogative  of  sovereignty  dele- 
gated by  the  Constitution  to  the  County  Court 
Each  county  is  declared  by  the  statute  to  be  a 
corporation,  and  the  Justices  of  the  County  Court 
are  the  representatives  of  the  county,  and  author- 
ized to  act  for  it.  The  County  Court,  within 
the  powers  prescribed  by  the  Constitution  and 
laws,  is  the  legislature  for  the  people  of  the 
county,  and  bears  a  relation  to  the  people  of 
the  county  analagous  to  that  which  the  General 
Assembly  bears  to  the  people  of  the  State.  With- 
in their  prescribed  spheres  the  counties  legislate 
for  the  public  good,  in  respect  to  ordering  the 
laying    out    of     roads,     building    bridges,     and    such 
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other     local     improvements     as     are     for     the     public 
benefit,    and    authorized    by    law." 

In  Chrant  v.  Lindaey,  11  Heis.,  it  was  said 
that  the  powers  conferred  by  law  upon  the  Coun- 
ty Courts,  in  regard  to  roads,  and  many  other 
subjects,  whether  called  police  or  mimicipal,  are 
in  their  nature  legislative  powers.  In  White's' 
Creek  Turnpike  Co.  v.  Davidson  Co.,  14  Lea,  73, 
it  was  said  that  the  power  to  open  roads,  this 
Court  has  uniformly  held,  is  a  prerogative  of  sov- 
ereignty, which  has  been  delegated  by  the  Legis- 
lature to  the  County  Courts,  and  is  exercised  by 
them  as  a  municipal  function.  The  Court  said, 
in  Railway  Co.  v.  Wilson  Co.,  5  Pickle,  603, 
viz.:  *'We  concede  that,  in  the  exercise  of  their 
powers  with  respect  to  public  roads  and  the  levy 
of  taxes  for  county  purposes,  County  Courts  are 
properly  said  to  act  as  miniature  l^slatures,  and 
to  perform  legislative  or  municipal,  rather  than 
judicial;  functions.  McAndrews  v.  Hamilton  Co., 
21  Pickle,  399;  Hawkins  v.  Justices,  12  Lea, 
361. 

In  Horton  v.  Nashville,  4  Lea,  39,  it  was  ad- 
judged that  the  Court  of  Chancery  has  no  power 
to  compel  a  municipal  corporation  to  exercise  a 
power  left  to  its  legislative  discretion,  and,  there- 
fore, a  bill  to  coerce  the  construction  of  a  sewer 
in  a  particular^  direction  cannot  be  entertained, 
etc.  If  such  a  power  exists  in  the  Court,  it 
may    be    exercised    to    control    the    discretion    of    the 
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local  legislature  in  opening,  grading,  and  improv- 
ing streets,  or  in  any  other  matter  about  which 
that  body  may  be  authorized  to  legislate.  The 
corporate  functions  would  no  longer  depend  upon 
the  deliberate-  action,  after  consideration  of  all  tho 
circumstances,  including  the  ways  and  means,  of 
the  municipal  council,  but  upon  the  verdict  of  a 
jury  or  the  decree  of  a  court.  The  distinction 
between  the  political  or  discretionary  powers  of 
the  governing  body  of  a  municipal  corporation, 
and  the  exercise  by  the  corporate  authorities  of 
ministerial  powers,  is  everywhere  recognized.  Dill, 
Mun.    Cor.,    Sees.    753-778. 

It  is  argued,  however,  by  learned  counsel  for 
the  relators,  that  this  general  rule  is  not  appli- 
cable in  the  present  case,  for  the  reason  that 
the  Coimty  Court,  having  elected  to  build  the 
bridge,  and  exercised  its  discretion,  it  may  now 
be  compelled  to  complete  it.  There  are  two  con- 
clusive answers  to  this  position — first,  the  County 
Court  only  elected  to  build  a  bridge  that  would 
cost  $250.00;  second,  the  County  Court  has  a 
right  to  abandon  a  public  improvement  whenever, 
in  its  opinion,  the  public  interest  will  not  jus- 
tify a  further  appropriation.  We  see  nothing  in 
our  statutes  that  would  authorize  this  Court  to 
exercise    the    jurisdiction     invoked     in    this    case. 

Affirmed. 
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Drake    v.    Hagan. 
(Nashville.       January     25,     1902.) 

1.  Pbincipal  and  AeBNT.     Agent* 8  UaMlity  defl/ned. 

An  ag-ent  is  responsible  to  his  principal,  but  not  to  third  persons, 
for  the  consequences  of  nonfeasance,  or  mere  omission  in  the 
performance  of  duty;  but  he  is  responsible  to  third  persons  for 
the  consequences  of  misfeasance,  or  positive  wrongs  in  the  per- 
formance of  duty  resulting'  in  injury  to  such  third  person. 

Cases  cited:  Erwin  v.  Davenport,  9  Heis.,  45;  Elmore  u  Brooks, 
6  Heis.,  48;  Deadrick  v.  Bank,  100  Tenn.,  458. 

2.  Declaration.    Fails  to  Hate  cause  of  action  against  o/genL 
Hence  a  declaration  in  an  action  by  a  third  person  against  an 

agent  is  fatally  defective  which  avers  injury  only  from  the 
agent's  failure  to  perform  his  duty. 


FBOM      DAVIDBOK. 


Appeal     in     error     from     the     Circuit     Court      of 
Daridson    County.      John    W.    Childress^    J. 

RuTHEBFORD    &    RuTHERFOBD    for    Drake. 

A.    C.    Merritt    and    W.    E.    Chambers    for    Ila-  ^\ 

gan. 
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McAlister,  J.  This  cause  was  decided  on  de- 
murrer, and  is  now  before  us  on  the  sufficiency 
of  the  declaration.  The  demurrer  was  sustained 
in    the    Court    below    and    the    suit    dismissed. 

The  declaration  alleges  that  defendant,  A.  M. 
Hagan,  as  a  real  estate  agent,  had  charge  of  a 
house  and  lot  belonging  to  his  co-defendant,  Mrs. 
C.  H.  Hagan,  leasing  the  same  to  tenants  and 
collecting  rents;  that  it  was  the  duty  of  both 
defendants  to  keep  the  premises  in  good  repair 
and  in  a  safe  and  habitable  condition,  and  notify 
tenants  of  defective  and  dangerous  places  on  the 
premises;  that  a  certain  drain  or  sewer  covered 
with  planks  was  out  of  repair  on  the  premises; 
that  defendants  knew,  or  by  reasonable  care  could 
have  known,  of  said  defect,  and  concealed  the 
same  from  plaintiffs  when  they  moved  into  the 
premises,  and  failed  to  notify  them  of  the  same 
at  that  time  or  afterward;  that  plaintiff,  Emma 
Drake,  fell  into  the  drain  in  consequence  of  its 
defective    condition    and    sustained    personal    injuries. 

A  non-suit  was  taken  in  the  Court  below  as 
to  Mrs.  C.  H.  Hagan,  the  owner  of  the  prem- 
ises. An  amended  declaration  was  filed,  reciting 
the  fact  that  Mrs.  Hagan  resided  in  Shelby 
County,  and  charging  that  defendant,  A.  M.  Ha- 
gan, was  in  as  full  and  complete  control  of  the 
premises  as  if  he  were  owner.  The  gravamen  of 
the  action  was  then  charged  in  this  count  sub- 
stantially    as    laid     in     the    first     count. 
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The  defendant,  A.  M.  Hagan,  the  agent,  de- 
murred to  the  declaration  on  liie  ground  that  it 
shows  on  its  face  that  A.  M.  Hagan  leased  the 
premises  to  plaintiff  as  agent  of  Mrs.  0.  H. 
Hagan,  and  it  fails  to  state  any  facts  showing 
it  to  be  the  duty  of  defendant,  as  agent,  to 
keep  said  premises  in  repair,  or  to  point  out  de- 
fects therein  to  tenants.  It  is  true  the  declara- 
tion alleges  that  it  was  the  duty  of  the  agent 
to  keep  the  premises  in  repair  and  point  out 
dangerous  places  to  tenants,  but  this  was  merely 
the  statement  of  a  legal  conclusion,  since  no  facts 
are  stated  in  the  declaration  charging  the  agent 
with  any  such  duty,  and,  at  most,  the  facts 
stated  »mply  charge  the  agent  with  nonfeasance, 
and    not    with    misfeasance    or    malfeasance. 

"A  bare  allegation  of  duty  alone  is  insufficient 
without  an  allegation  of  facts  sufficient  to  create 
the  duty,  the  obligation  being  but  an  inference 
of  law  arising  from  the  facts."  Am.  &  Eng. 
Ency.  .  PL    &    Pr.,    Vol.     12,    p.     1040. 

"The  allegation  of  ^ty  standing  alone  will  not 
sustain  or  aid  a  pleading;  the  sufficiency  of  the 
pleading,  or  declaration,  must  be  determined  upon 
the  facts  from  which  the  duty  is  deduced." 
Black's    Accident    Cases,    Sec.     150,    note    8. 

It  will  be  observed  that  the  declaration  herein 
does  not  allege  misfeasance  or  any  positive  wrong 
on  the  part  of  the  agent,  but  only  that  he 
failed    to    repair    and    give    notice    of    the    dangerous 
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condition  of  the  premises.  We  think  the  law  is 
well  settled  that  the  agent  is  not  liable  under 
such  circumstances.  The  rule  is  well  stated  by 
Mr.  Meachem,  in  his  work  on  Agency,  viz. :  "As 
has  been  seen^  it  is  the  general  rule  that  an 
agent  is  not  liable  to  third  persons  for  injuries 
received  by  them  in  consequence  of  his  not  per- 
forming some  duty  which  he  owed  to  his  prin- 
cipal" 

The  rule  and  the  reason  for  it  are  weU  stated 
in  a  recent  case  in  Louisiana:  "At  conmion  law, 
an  agent  is  personally  responsible  to  third  paiv 
ties  for  doing  something  which  he  ought  not  to 
have  done,  but  not  for  not  doing  something 
which  he  ought  to  have  done;  the  agent 
in  the  latter  case  being  liable  to  hia 
principal       only.  For       nonfeasance,       or       mere 

neglect  in  the  performance  of  duty,  the  responsi- 
bility therefore  must  arise  from  some  express  or 
implied  obligation  between  particular  parties  stand- 
ing in  privity  of  law  or  contract  with  each 
other.  No  man  is  bound  to  answer  for  such 
violation  of  duty  or  obligation  except  to  those 
to  whom  he  has  become  directly  bound  or  amena- 
ble for  his  conduct.  .  .  An  agent  is 
not  responsible  to  third  persons  for  any  n^ligeuce 
in  the  performance  of  duties  devolving  upon  him 
purely  from  his  agency,  since  he  cannot,  as  agent, 
be  subject  to  any  obligations  toward  third  per- 
sons,    other     than     those     of     his     principal.       Those 
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duties  are  not  imposed  upon  him  by  law.  He 
has  agreed  with  no  one,  except  his  principal,  to 
perform  them.  In  failing  to  do  so,  he  wrongs 
no  one  but  his  principal,  who  alone  can  hold 
him    responsible." 

"In  determining  the  liability  of  an  agent  to 
third  persons  for  damages  resulting  from  his  con- 
duct as  agent,  a  distinction  is  usually  drawn  be- 
tween those  cases  in  which  the  injury  complained 
of  is  the  result  of  mere  nonfeasance  or  omission 
of  duty  on  the  part  of  the  agent  in  the  course 
of  his  employment,  where  such  default  does  not 
amount  to  misfeasance,  and  those  in  which  the 
injury  »arises  from  some  act  of  misfeasance  or 
positive    wrong    on    his    part." 

*^ith  reference  to  the  former  class  of  cases, 
the  established  doctrine  is  that  the  agent's  liability 
is  solely  to  his  principal,  there  being  no  privity 
between  him  and  third  persons,  but  only  between 
him  and  his  principal.  Hence,  as  to  all  such 
negligences  and  omissions  of  duty,  the  agent  is 
not  liable  to  third  persons,  but  the  general  maxim 
respondeat  superior  applies."  Am.  &  Eng.  Ency. 
L.,  Vol.  1,  p.  1131  (2d  ed.);  Sherman  and  Red- 
iield    on    Negligence     (5th    ed.).    Sec.    243. 

Lord  Holt,  in  Lane  v.  Cotton,  12  Md.  R., 
488,  said  that  for  neglect  in  an  agent  there  is 
no  remedy  against  him,  because  his  neglect  is 
only  chargeable  on  his  master  or  principal.  But 
for     a    misfeasance,     an     action     will     lie     against     a 
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servant  or  deputy,  but  not  as  a  servant  or  dep- 
uty,   but    as    a    wrong-doer. 

The  decisions  of  this  Court  announce  the  same 
rule. 

Erwm  V.  Davenport,  9  Heis.,  45;  Elmore  v. 
Brooks,  6  Heis.,  48;  Deaderick  v.  Bank,  16  Pick., 
458-461.  The  authorities  cited  from  other  States, 
which  apparently  announce  a  contrary  rule,  are 
not  in  accord  with  our  decisions.  The  result  is 
the    judgment    is    affirmed. 
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Statb   ex   bjsl   V.   King. 

(NashviUe.       February     8,     1902.) 

1.  Statb  Tbbasubt.    Appropriation  of  ptiblic  moneys,  what  suffi- 

cient. 

Appropriation  of  public  moneys  for  the  payment  of  the  salary 
of  Shop  and  Factory  Inspector  ont  of  the  State  Treasury  is 
made  by  a  provision  in  the  statute  relating  to  his  office;  **that 
the  salary  of  said  Inspector  shall  be  twelve  hundred  dollars 
per  annum,  payable  monthly,  on  warrant  of  Comptroller,  as 
other  salaries  are  paid."    {Post,  pp.  273,  274-281,) 

Act  construed:  Acts  1901,  Ch.  67. 

2.  Samb.     Same, 

And  said  provision  constitutes  an  appropriation  of  public  moneys 
for  the  purpose  stated  within  the  meaning  of  the  constitutional 
provision  that  '*no  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by  law,"  etc.  (Post, 
pp.  274-281.) 

Constitution  oonstmed:  Art.  2,  Sec.  24. 

Acts  construed:  Acts  1001,  Ch.  67. 

3.  Samb.    Same. 

And  the  appropriation  thus  made  is  not  forbidden  or  annulled 
by  the  usnal  provision  in  general  appropriation  acts,  that  '*the 
Comptroller  is  hereby  expressly  forbidden  to  draw  his  war- 
rant on  the  treasury  for  any  amount  over  and  above  the 
amount  appropriated  for  any  particular  purpose,  and  he  is 
also  forbidden  to  draw  his  warrant  for  any  purpose  for  which 
an  appropriation  has  not  been  made,  either  in  this  Act  or  by 
law.*'  Such  appropriation  is  made  *'by  law,"  and  excepted 
out  of  the  above  provision.     (Post,  p.  275.) 

Acts  construed:  Acts  1901,  Ch.  67. 

4.  Samb.    Same. 

And  the  payment  of  said  salary  is  not  forbidden  by  the  statutory 
provision  that  **no  money  shall  be  paid  out  of  the  public 
treasury  unless  the  law  or  laws  under  which  the  same  may  be 
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claimed,  or  demanded,  shall  expressly  direct  and  order  that  it 
shall  be  paid  ont  of  the  public  treasury, "  etc.  {Posty  pp.  273-281.) 
Code  construed:  {287  (S.);  i  368  (M.  &  V.);  i  235  (T.  <&  S.) 


FROM       DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of 
Davidson    County.      John    W.    Childbess,    J. 

E.  A.  Price  and  K.  T.  McConnico  for  Ke- 
lator. 

Attorney    General    Pickle    for    Kin^. 

McAlister,  J.  The  relator,  Noonan,  as  Shop 
and  Factory  Inspector  of  the  State  of  Tennessee, 
filed  the  petition  herein  for  the  writ  of  manda- 
mus, to  compel  the  Comptroller  to  issue  his  war- 
rant on  the  State  Treasurer  for  the  payment  of 
his  (Noonan's)  salary.  The  Comptroller  demurred 
to  the  petition  and  alternative  writ  upon  the 
ground  that  no  appropriation  had  been  made  by 
law  for  the  purpose  of  paying  relator's  salary, 
and  he  was,  therefore,  without  authority  to  issue 
the  warrant.  The  demurrer  was  overruled,  and 
the  Comptroller,  refusing  to  make  further  defense, 
a  peremptory  writ  was  ordered  and  final  judgment 
pronounced  against  him.  Thereupon  the  Comp- 
troller    appealed     and     has     assigned     errors.         The 
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main  inquiry  upon  the  record  is  whether  any 
appropriation  has  been  made  by  law  for  the 
payment  of  this  salary  out  of  the  public  treas- 
ury. The  Constitution,  Art.  II.,  Sec.  24,  provides, 
viz.:  "Xo  money  shall  be  drawn  from  the  treas- 
ury but  in  consequence  of  appropriations  made  by 
law,  and  an  accurate  statement  of  the  receipts 
and  expenditures  of  the  public  money  shall  be 
attached  to  and  published  with  the  laws  at  the 
rise  of  each  stated  session  of  the  General  As- 
sembly." Shannon's  Code,  §  287,  provides,  viz. : 
"No  money  shall  be  paid  out  of  the  public  treas- 
ury unless  the  law  or  laws  under  which  the  same 
may  be  claimed,  or  demanded,  shall  expressly 
direct  and  order  that  it  shall  be  paid  out  of  the 
public  treasury,  and  unless  the  warrant  shows  the 
name  of  the  person  in  whose  favor  it  is  drawn, 
and  the  nature  of  the  claim  upon  which  it  is 
founded,  and  the  statute  or  authority  under  whicli 
it    is    issued.'^ 

It  is  insisted  that  the  salary  of  the  Shop  and 
Factory  Inspector  was  not  included  in  the  gen- 
eral appropriation  biU  made  by  the  Legislature  of 
1901,  and,  further,  that  the  Act  of  1899,  creating 
the  office,  fails  to  provide  for  its  payment  out  of 
the    public    treasury. 

The  Act  of  1901,  amending  the  Act  of  1899, 
which  created  the  office,  provides,  viz.:  "That  the 
salary  of  said  Inspector  shall  be  twelve  hundred 
dollars    per    annum,    payable    monthly,    on    warrant    of 
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Comptroller,  as  other  salaries  are  paid."  The  pre- 
cise objection  made  to  this  act  is  that  it  fails 
to  provide  that  this  salary  shall  be  paid  out  of 
the  public  treasury,  but  simply  fixes  the  amount 
and    manner    of    payment. 

But  the  principal  question  submitted  for  our 
determination  is  whether  the  language  of  the  Act 
of  1901,  fixing  this  salary,  and  providing  for  its 
payment,  amount  to  an  appropriation  by  law  with- 
in the  meaning  of  Art.  II.,  Sec.  24,  of  the 
Constitution,  which  declares  that  no  money  shall 
be  drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law.  The  question, 
when  otherwise  formulated,  is,  must  all  payments 
from  the  public  treasury  be  made  in  consequence 
of  general  appropriation  bills,  and  is  this  the 
only  mode  of  appropriating  money  by  law  in  the 
sense  of  the  Constitution.  It  may  be  remarked 
that  this  provision  originated  in  the  Constitution 
of  1796,  and  was  readopted  by  the  Convention  of 
1834,  with  the  addition,  "and  an  accurate  state- 
ment of  the  receipts  and  expenditures  of  the  pub- 
lic money  shall  be  attached  to  and  published  with 
the  laws  at  the  rise  of  each  stated  session  of 
the  Greneral  Assembly."  This  provision,  as  amended, 
was  then  incorporated  in  the  Constitution  of  1870. 
It  is  matter  of  history  that  general  appropriation 
bills,  while  commendable  in  practice,  are  of  com- 
paratively modem  origin.  So  far  as  we  have 
been     able     to     discover,     the     Acts    of  1879     furnish 
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the  first  precedent  for  a  general  appropriation  bill. 
Anterior  to  that  time,  through  a  long  series  of 
years,  such  specific  direction  for  the  payment  of 
money  out  of  the  State  treasury  was  not  sup- 
posed to  be  necessary  in  any  case  where  the 
particular  claim  was  fixed  by  a  special  statute. 
"No  general  appropriation  bill  was  ever  passed 
prior    to     1879. 

It  has  been  erroneously  supposed  the  general  ap- 
propriation bills  of  1899  and  1901  contain  express 
inhibitions  against  the  payment  of  any  money  out 
of  the  State  treasury  unless  the  nature  and 
amount  of  the  claim  is  specifically  included  there- 
in. The  provision  referred  to  in  the  general  ap- 
propriation bills  of  1899  and  1901  is  contained 
iii  the  first  section,  viz.:  "The  Comptroller  is 
hereby  expressly  forbidden  to  draw  his  warrant 
en  the  treasury  for  any  amount  over  and  above 
the  amount  appropriated  for  any  particular  pur- 
pose, and  he,  is  also  forbidden  to  draw  his  war- 
rant for  any  amount  for  any  purpose  for  which 
an  appropriation  has  not  been  made,  either  in 
this  Act  or  by  law"  This  very  act  clearly  rec- 
ognizes the  right  of  the  Comptroller  to  pay 
claims,  salaries,  and  other  expenses,  which  have 
already,    or    may    thereafter,    be    fixed    by    law. 

The  only  limitation  imposed  by  the  Constitution 
upon  the  payment  of  money  out  of  the  public 
treasury  is,  that  it  must  be  in  consequence  of  ap- 
propriations   made    by    law.       So    that    the    main    in- 
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quiry  in  this  case  is,  whether  the  provision  in 
the  Act  of  1901,  "that  the  salary  of  said  In- 
spector shall  be  $1,200  per  annum,  payable  month- 
ly on  warrant  of  Comptroller,  as  other  salaries 
are  paid,"  amounts  to  "an  appropriation  made  by 
law." 

This  question,  while  of  first  impression  in  this 
State,  so  far  as  we  are  advised,  has  frequently 
arisen  in  other  jurisdictions,  and  has  been  re- 
solved    in     the    affirmative. 

In  the  Am.  &  Eng.  Ency.  Law,  VoL  2  (2d 
ed.),  p.  515,  we  find  the  following  statement, 
viz.:  "In  a  number  of  the  United  States  there 
are  constitutional  provisions  to  the  effect  that  no 
money  shall  be  drawn  from  the  treasury,  but  in 
pursuance  of  appropriations  made  by  law.  Ap- 
propriations as  applicable  to  the  ^neral  fund  in 
the  treasury  is  defined  to  be  an  authority  from 
the  Legislature  given  at  the  proper  time  and  in 
legal  form  to  the  proper  officers  to  apply  sums 
of  money,  out  of  that  which  may  be  in  the 
treasury  in  a  given  year,  to  specified  objects  or 
demands    against    the     State." 

Tit  Campbell  v.  State,  116  Indiana,  591,  the 
Court,  among  other  things,  said,  viz.:  "It  is  true, 
as  claimed,  that  no  money  can  be  rightfully 
drawn  from  the  treasury  except  in  pursuance  of 
an  appropriation  made  by  law,  but  such  an  .ap- 
propriation may  be  made  impliedly  as  well  as  ex- 
pressly,    and     in     general     as     well     as     in     specific 
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terms.  The  use  of  technical  words  in  a  statute 
making  an  appropriation  is  not  necessary.  There 
may  be  an  appropriation  of  public  moneys  to  a 
given  purpose  without  in  any  manner  designating 
the  act  as  an  appropriation.  It  may  be  said 
generally  that  a  direction  to  the  proper  officer  to 
pay  money  out  of  the  treasury  on  a  given  claim, 
or  for  a  given  object,  may  by  implication  of  law 
be  held  to  be  an  appropriation  of  a  sufficient 
amount  of  money  to  make  the  requisite  pay- 
ments." See,  also,  Henderson  v.  Board,  18  L. 
E.     A.,     169. 

The  Constitution  of  Arkansas  provides  that  no 
money  shall  be  paid  out  of  the  treasury  until 
the  same  shall  have  been  appropriated  by  law. 
In  Clayton  v.  Berry,  27  Arkansas,  131,  the  Court 
said,  viz.:  "The  expression  'appropriated  by  law,' 
means  the  act  of  the  legislature  in  setting  apart, 
or  assigning  to  a  particular  use,  a  certain  sum 
of  money  to  be  used  in  the  payment  of  debts 
or  dues  from  the  State  to  its  creditors."  In 
State  of  Wyoming  v.  Henderson,  4  Wyo.,  272; 
S.  C,  24  L.  R.  A.,  266,  it  appeared  that  the 
Constitution  of  Wyoming  provided,  among  other 
things,  viz.:  'Art.  3,  Sec.  35:  No  money  shall 
be  paid  out  of  the  State  treasury  except  upon 
appropriations  by  law,  and  on  warrant  drawn  by 
the  proper  officer.'  A  statute  of  that  State, 
creating  the  office  of  State  Examiner,  provided, 
viz.:     'Sec.      27.       The     State     Examiner     shall     re- 
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ceive  an  annual  salary  of  $2,000,  and  a  contin- 
gent fund  of  not  exceeding  $1,400,  for  the  in- 
cidental expenses  of  his  office,  which  shall  be  paid 
by  the  Treasurer  of  the  State,  in  the  same 
manner  as  other  salaries  and  expenses  of  State 
officers    are    paid.' '' 

It  will  be  observed  there  is  great  similarity 
between  that  statute  and  the  one  under  review, 
which  pro^ddes  "That  the  salary  of  said  Inspector 
shall  be  twelve  hundred  dollars  per  annum,  pay- 
able monthly  on  warrant  of  Comptroller,  as  other 
salaries    are    paid." 

The  Court,  in  dealing  with  the  Wyoming  stat- 
ute, said,  viz. :  "The  limitation  in  the  Federal 
Constitution  is  that  'no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appro- 
priations made  by  law.'  The  object  of  this  limi- 
tation and  that  contained  in  the  constitutions  of 
the  several  States  of  similar  import,  is  to  secure 
to  the  legislative  department  the  exclusive  power 
of  deciding  how,  when,  and  for  what  purposes 
the  public  funds  shall  be  applied  in  carrying  on 
the  government.  2  Ops.  Atty.  Gen.,  W.  S.,  670. 
It  had  its  origin  in  the  British  Parliament,  when 
the  people  of  Great  Britain,  to  provide  against 
abuse  by  the  King  and  his  officers  of  the  dis- 
cretionary power  with  which  they  were  vested, 
demanded  that  the  public  funds  should  not  be 
drawn  from  the  treasury  except  in  accordance 
with    express    appropriations    therefor    made    by    Par- 
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liament  Hallam  Const.  Hist.,  55.  This  was  the 
fruit  of  the  English  revolution,  which  sent  the 
king  to  Versailles  and  changed  the  succession  to 
the  throne.  This  wise  restraint  has  become  a 
part  of  the  fundamental  law  of  nearly  every 
State  in  the  Union.  It  has  been  well  said  these 
provisions  were  obviously  inserted  to  prevent  the 
expenditure  of  the  people's  treasure  without  their 
consent,  either  as  expressed  by  themselves  in  the 
organic  law,  or  by  their  representatives  in  con- 
stitutional acts  of  legislation."  ...  In 
the  case  of  Humbert  v.  Dunn,  84  Cal.,  57,  the 
relator  was  a  member  of  an  examining  commis- 
sion on  rivers  and  harbors,  and  asked  for  a  writ 
of  mandate  commanding  the  Comptroller  of  the 
State  to  draw  a  warrant  in  favor  of  relator  for 
two  hundred  dollars  for  salary  as  a  member  of 
said  commission  for  the  month  of  November, 
1889,  the  same  having  been  presented  to  the  State 
Board  of  Examiners,  and  by  them  audited,  fal- 
lowed, and  approved,  and  ordered  paid  out  of  any 
money  in  the  State  treasury  not  otherwise  appro- 
priated; the  Comptroller  having  refused  to  draw 
his    warrant    therefor. 

The  Court  says  that  the  usual  formula,  "There 
is  hereby  appropriated  the  sum  of  dol- 
lars out  of  any  moneys  in  the  State  treasury 
not  otherwise  appropriated  for  the  payment  of  sal- 
aries," .  etc.,  is  not  found  in  the  Act,  but  the 
intention    of    the    Legislature    was    clearly    manifested 
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in  the  language  used,  which  was  that  ^each 
member  shall  receive  a  salary  of  two  thousand 
four  hundred  dollars  per  annum,  payable  month- 
ly/ and  that  it  was  to  be  paid  out  of  any 
money  in  the  State  treasury  not  otherwise  ap- 
propriated; and  it  held  that  there  was  nothing 
in  such  language  indicating  any  intention  to  poetr 
pone  the  payment  of  the  salaries  of  the  com- 
mission  imtil  the  next  session  of  the  Legislature. 
In  this  case,  as  in  the  case  of  People  v.  Brooke, 
16  Cal.,  11,  it  was  held  that  it  is  not  essential 
to  the  validity  of  an  appropriation  that  the  usual 
formula,  there  is  hereby  appropriated  the  sum," 
etc.,  or  any  of  them,  should  be  used  if  the 
Legislature  fixed  the  amount  of  the  claim,  and 
designated  the  payment  out  of  a  certain  fund. 
Ri^tine  v.  State,  20  Ind.,  328:  "The  Indiana 
Legislature  failed  to  make  any  appropriation  for 
the  fiscal  year  ending  October  31,  1888.  The 
Attorney  General  of  that  State  held  that  a  gen- 
eral act  providing  that  the  officers  named  therein 
should  be  entitled  to  receive  and  charge  for  their 
services,  as  such  officers,  the  salaries,  fees,  and 
compensation  allowed,  and  set  out  in  the  act,  and 
this  and  other  statutes,  either  expressly  appro- 
priated the  sums  named,  or  provided  that  the 
officer  shall  receive  the  sum  named  as  his  salary, 
thereby  creating  an  appropriation  by  force  of  the 
langiuige  used,  according  to  the  ruleb  laid  down 
in     the     opinion     deduced     from     the     decisions     of 
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the  court.  Rep.  &  Ops.  Atty.  Gen.,  Ind.,  1888, 
p.  166.  These  views  o£  the  law  departments  of 
these  States  seem  to  have  been  accepted  without 
question    and    without    a    struggle    in    the    courts." 

The  Court,  in  speaking  of  the  statute  under 
consideration  in  the  case  before  them,  used  this 
language,  in    addition    to    the    above: 

"It  is  clear  that  the  act  creating  the  office 
of  State  Examiner  does  in  Sec.  27  thereof  make 
an  appropriation  at  least  for  the  salary  of  such 
officer;  .  .  .  the  appropriation  is  exact 
as  to  the  amount  of  money,  the  person  to  whom 
it  is  to  be  paid,  when  it  is  to  be  paid — that 
is  for  each  year — and  that  the  Treasurer  shall 
pay  it  The  direction  to  the  Treasurer  to  pay 
the  amoimt  of  the  annual  salary  of  the  Examiner 
to  that  officer  may  be  held  by  implication  to  be 
an  appropriation  of  a  sufficient  amount  of  money 
to    make    the    required    payments,     etc." 

We  fully  concur  with  the  reasoning  and  con- 
clusions of  the  Court  in  these  cases,  and  hold 
that  the  statute  having  fixed  the  salary  of  the 
Shop  and  Factory  Inspector,  and  directed  that 
it  should  be  paid  monthly  on  warrant  of  the 
Comptroller,  as  other  salaries  are  paid,  this  is 
an  appropriation  made  by  law,  payable  out  of 
the  public  treasury.  The  Circuit  Judge  so  held, 
and    we    affirm    his    judgment. 
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Ray    v.    State. 
(Nashville.       February    8,     1902.) 

1.  Mdbdeb.  Facts  that  support  verdict  for  murder  in  the  first  degree. 
The  facts  set  out  in  the  Court's  opinion  are  held  to  support  a  ver- 
dict of  murder  in  the  first  deg^^ee,  but  this  Court  overrules  the 
Circuit  Judge's  action  disregarding  the  jury's  finding  of  miti- 
gating circumstances,  and  pronounces  judgment  of  imprison- 
ment for  life,  instead  of  sentence  of  death.     (Post^  pp.  285-289.) 

2.  JuBY  Tbial.    Examination  on  voir  dire. 

It  is  not  error  for  the  Court  to  permit  a  proposed  juror  in  a  mur- 
der case  to  be  asked  by  the  Attorney-general,  in  an  examina- 
tion on  the  voir  dire,  even  in  the  presence  of  other  jurors 
already  selected,  whether  he  has  any  conscientious  or  religious 
scruples  against  capital  punishment  or  against  hanging  for 
murder  in  the  first  degree  if  the  proof  showed  guilt.  (Posit 
pp.  289,  290.) 

3.  Witness.    Answering  that  he  has  no  knowledge  of  matter  inquired 

ahotit. 

Where  a  witness  answers  that  he  has  no  knowledge  of  the  mat- 
ter inquired  about  there  can  be  no  cause  for  reversal,  even  if 
the  question  was  an  improper  one  and  proper  exception  was 
taken.     The   whole   matter  becomes  immaterial.     (Post,  pp. 

'  290,  291.) 

4.  Supreme  Court.     Will  not  reverse  for  remarks  of  Attomey-Qen- 

eral,  when. 
There  is  no  reversible  error  where,  on  the  trial  of  a  murder  case, 
the  Attorney-general  remarked,  in  connection  with  defend- 
ant's proof  of  deceased *s  bad  character,  addressing  the  Court 
in  the  presence  of  the  jury,  **I  presume,  sir,  we  would  not  be 
allowed  to  show  that  the  defendant  himself  is  no  geranium  ?  " 
and  the  Court  replied,  ''  No,  sir;  you  cannot.  The  law  conclu- 
sively presumes  that  the  defendant  is  of  good  character,"  and 
the  Attorney-general  assented  to  this,  saying,  "Certainly,  sir; 
that  is  true;  that  is  the  law. "    The  Attorney-general's  remarks 
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were  improper,  bat  the  Court  did  all  that  could  be  done  to 
counteract  their  prejudicial  effect.    {Po8t,  pp.  291,  292.) 

5.  Same.    Same. 

It  is  not  reversible  error  in  a  murder  case  for  the  Attorney-gen- 
eral, in  the  argument,  to  state,  after  premising  that  the  State 
cannot  inquire  into  the  defendant's  character  unless  he  first 
opens  it  up,  that  the  jury  had,  nevertheless,  a  right  to  pass 
upon  the  character  of  defendant,  who  had  testified  in  his  own 
behalf,  from  the  evidence  in  the  record,  and  that  this  evidence 
showed  him  to  be  a  member  of  a  gang  of  crap-shooting  negroes, 
there  being,  in  fact,  proof  in  the  record  that  defendant  had 
played  craps  with  some  of  bis  witnesses,  who  were,  like  him- 
self, negroes.     (Post,  PP-  292,  293.) 

6.  Samk.     Will  not  reverse  for  permiUifng  excmUiiaUon  of  witness, 

wTien. 
It  is  not  reversible  error  in  a  capital  case  for  the  Court  to  permit 
the  examination  of  an  additional  witness  by  the  State  after 
the  defendant  and  one  of  his  witnesses  had  testified  for  the 
defense,  where  the  witness  had  testified  on  a  former  trial,  and 
the  Attorney-general  gave  notice,  when  the  case  was  taken 
up,  of  the  absence  of  the  witness  and  what  he  expected  to 
prove  by  him,  and  obtained  leave  to  examine  him,  when  he 
should  arrive,  during  the  progress  of  the  trial,  it  further  ap- 
pearing that  the  witness  could  not  be  had  earlier  and  had  not 
heard  any  of  the  evidence  already  introduced.  (Post,  pp» 
293,  294.) 

7.  Chabob  op  Coubt.  Request  covered  by  charge  pr&perly  refused. 
There  is  no  error  in  the  Court's  refusal  to  give  a  request  for  fur- 
ther instructions,  where  the  charge  already  given  is  suffi- 
ciently comprehensive  and  substantially  embraces  the  matter 
of  the  request.  The  original  charge  in  this  case  was  sufficient 
on  the  subject  of  overt  act,  and  embraced  the  matter  of  the 
request  for  further  instructions  on  that  subject,  and  the  re- 
quest was,  therefore,  properly  refused.     {Post,  pp.  294,  295.) 

8.  Indictment.    For  murder  sufficiently  charges  a  battery. 

An  indictment  for  murder  is  good,  though  it  contains  no  express 
averment  of  a  battery,  which  charges  that  the  defendant 
**with  a  certain  dangerous  weapon,  to  wit:  a  gun,  which  he 
in  his  hands  then  and  there  had  and  held,  in  and  upon  the 
body  of  one  Gene  Prentiss,  feloniously,  willfully,  deliberately, 
and  premeditated ly,  and  with  malice  aforethought  did  make 
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an  assault  upon  the  body  of  said  Gene  Prentiss,  and  did  then 
and  there  unlawfully  »  *  »  by  the  means  and  in  the  man- 
ner aforesaid,  kill  and  murder  the  said  Oene  Prentiss,  against 
the  peace  and  dignity  of  the  State."  A  battery  is  implied  iErom 
the  force  of  the  words  "kill"  and  "murder."  {Post^  pp. 
296-298.) 

Code  construed:  {  6439  (S.);  i  5349  (M.  &  V.);  {  4598  (T.  &  S.). 

Cases  cited:  Alexander  v.  State,  3  Heis.,  475;  Riddle  v.  State,  3 
Heis.,  401;  Williams  v.  State,  401;  Williams  o.  State,  3  Heis., 
376. 

9.  New  Tbial.    MoUon  disposed  of  on  extension  of  term. 

The  Court  does  not  lose  jurisdiction  to  dispose  of  a  motion  for  a 
new  trial  and  to  pronounce  sentence  on  the  verdict  in  a  crimi- 
nal case  where  the  motion  is  made  during  the  term,  and  the 
Court  is  held  open  for  that  purpose  until  a  future  day  beyond 
the  regular  limit  of  the  term,  and  until  the  regular  term  of 
the  Court  in  another  county  has  intervened.  Such  action  is 
authorized  under  Acts  1899,  Ch.  40,  as  heretofore  construed  by 
this  Court.     (Post,  pp.  298-301.) 

Act  construed:  Acts  1899,  Ch.  40. 

Case  cited:  Street  R.  Co.  v.  Simmons,  107  Tenn.,  392. 

10.  MuBPBR.    Mitigating  circumstances. 

This  Court  finds  sufficient  reasons  in  the  evidence  in  this  case  to 
reverse  the  trial  Judge's  action  in  overruling  the  jury's  finding 
of  mitigating  circumstances,  and  pronouncing  sentence  of 
death  upon  the  defendant  for  murder  in  first  degree,  and  con- 
demns the  defendant  to  life  imprisonment  in  accordance  with 
the  recommendation  of  the  jury.     (Post,  pp.  301-303.) 


FROM     GILES. 


Appeal     in     error     from     Circuit     Court    of     Giles 
County.       Sam     Holding,     J. 
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Bex  Childebs,  J.  T.  Crossno  and  Stewart 
WiLKips    for    Ray. 

Attorney-general  Pickle  and  Flournoy  Rivers 
for    State. 

McAlister,  J.  Plaintiff  in  error  was  convicted 
of  murder  in  the  first  degree  for  killing  one 
Genie  Prentiss,  colored,  the  jury,  however,  finding 
mitigating    circumstances. 

The  facts  necessary  to  be  stated  are  that  in 
the  jury  and  sentenced  the  prisoner  to  be  exe- 
cuted.      He    has     appealed    in    error. 

The  facts  necessary  to  be  stated  are  that  in 
July,  1898,  the  prisoner  and  the  deceased  became 
involved  in  a  difficulty  over  a  game  of  craps; 
each  drew  a  knife  and  made  a  demonstration 
toward  the  other,  at  the  same  time  indulging  in 
very  abusive  language,  and  violent  threats  against 
each  other^s  life.  They  were  separated  and  noth- 
ing further  occurred  on  that  occasion.  It  appears 
that  on  the  Tuesday  following  there  was  a  negro 
burial  at  Briar  Ridge  Church,  in  the  Fourteenth 
Civil  District  of  Giles  County.  After  the  con- 
gregation was  dismissed,  and  the  people  were 
starting  home,  the  defendant  appeared  upon  the 
scene  armed  with  a  double-barreled  shotgun.  The 
deceased,  who  had  been  in  attendance  at  the 
burial,  was  in  the  act  of  mounting  his  horse  to  start 
for  his  home.  According  to  witnesses,  he  had  the 
bridle    rein    in    his    left    hand,    and    his    right    hand 
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was  on  the  saddle  or  horse's  mana  There  is 
some  testimony  to  show  that  he  had  his  left  foot 
in  the  stirrup,  ready  to  mounts  when  the  de- 
fendant approached  and  said  to  him:  "I  want 
my  bridle."  Deceased  replied:  ''I  reckon  not  to- 
day." The  defendant  replied,  "By  Gk)d,  pull  it 
ofiF."  The  deceased  then  stepped  forward  and 
reached  out  with  his  left  hand  to  take  the  bridle 
off  the  horse's  head.  He  had  to  imbuckle  the 
throatrlatch  of  the  bridle,  and  this  he  had  done, 
and  was  slipping  the  bridle  off  the  horse's  head, 
when  the  prisoner  fired.  The  first  shot  took  effect 
in    the    left    side    of    the    stomach. 

When  the  deceased  fell,  he  cried,  "Oh,  don't 
shoot  me  any  more,  George,"  but  the  defendant 
immediately  fired  a  second  shot.  Deceased  was  on 
his  hands  and  knees,  as  if  attempting  to  arise, 
when  the  prisoner  fired  the  second  shot,  which 
grazed  his  coat  just  across  the  middle  of  his  back. 
After  firing  the  second  shot,  the  prisoner  reloaded 
his  gun  and  walked  away,  saying  to  a  mtness, 
"I  told  him  to  stay  away  from  my  house,  and 
he  wouldn't  do  it."  The  body  of  the  deceased 
was  removed  to  the  church  and  dressed.  No 
weapon  of  any  kind  was  found  on  his  person. 
In  the  watch  pocket  of  his  trousers  was  found 
a  small  pocket  knife  unopened.  The  deceased  only 
lived    a    short    time. 

There  is  evidence  in  the  record  tending  to 
show     that     the     prisoner     had     threatened     the     de- 
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ceased  and  had  made  preparations  to  take  his 
life.  On  the  morning  of  the  killing  the  prisoner 
borrowed  a  double-barreled  shotgun  from  a  neigh- 
bor, stating  at  the  time  that  he  wanted  it  to 
kill  a  hawk.  On  the  way  he  discharged  both 
barrels,  which  he  reloaded  heavily.  A  witness 
who  saw  him  reload  the  gun,  remarked:  *^If  you 
load  that  way  you  will  soon  run  out  of  ammuni- 
tion," when  defendant  replied,  "I  am  loading  this 
to    count     me     one." 

Another  witness  introduced  by  the  State  testified 
that  a  few  days  after  the  killing  he  and  the 
defendant  were  on  the  road  going  toward  Camp- 
bellsville,  when  the  defendant  told  witness  about 
the  killing.  He  said:  "I  went  there  to  kill 
that  negro,  and  I  done  it  and  came  away.  T 
asked  him  for  my  bridle,  and  did  not  give  him 
time  to  say  anything."  He  also  stated  that  "Genie 
was  so  mean  that  no  one  would  do  anything  to 
him  for  killing  him.  Nobody  liked  him,  anyhow." 
Witnesses  for  the  State  who  were  present  at  the 
killing  agree  in  their  testimony  that  deceased  was 
making  no  demonstration  toward  the  defendant 
at  the  time  he  was  shot,  and  showed  that  the  kill- 
ing was  without  any  provocation  on  his  part.  The 
defendant,  on  the  other  hand,  testified  that  at 
the  time  of  the  killing,  deceased  started  at  hii:i 
with  -a  knife,  and  that  he  shot  him  in  self- 
defense.  Defendant  also  testified  that  deceased  had 
been     intimate     with     his     wife.       He     claimed     that 
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on  one  occasion,  when  he  was  approaching  his 
own  house,  the  deceased  came  out  of  the  door 
and  ran  away.  He  states  that  this  was  on  the 
morning  of  the  difficulty  between  him  and  de- 
ceased over  the  game  of  craps,  as  he  was  going 
home.  Other  witnesses,  including  one  or  two  in- 
troduced by  the  defendant  himself,  testified  that 
they  were  present  on  that  occasion,  and  that  de- 
ceased did  not  leave  defendant's  house.  Other 
negroes  who  were  in  the  house  testified  that  de- 
ceased had  been  there.  The  defendant  is  con- 
tradicted in  this  statement  by  his  own  witnesses, 
as  well  as  those  introduced  by  the  State,  and  his 
statement  on  this  subject  is  evidently  without  any 
foundation    whatever    in    fact. 

In  the  opinion  of  the  Court,  the  defendant 
had  become  enraged  at  deceased  on  account  of 
the  diflSculty  over  the  game  of  craps  on  Sunday 
morning  previous.  He  threatened  to  take  the  life 
of  deceased,  armed  himself  with  a  double-bar- 
reled shotgun,  and  deliberately  put  this  threat  into 
execution,  there  being  at  the  time  no  overt  act 
or  demonstration  on  the  part  of  the  deceased  that 
would  have  justified  the  defendant  in  believing 
that  he  was  in  danger  of  death  or  great  bodily 
harm.  It  moreover  appears  from  the  record  that 
after  committing  the  deed,  the  defendant  fled,  and 
there    was    difficulty    in    capturing    him. 

Without    further    statement    of    the    facts,    we    pro- 
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ceed  to  notice  the  assignments  of  errors  urged  for 
a     reversal    of    the    case. 

First  asignment  is  that  while  the  jurors  were 
being  examined  on  their  voir  dire,  touching  their 
competency  and  qualifications  as  jurors,  the  Attor- 
ney General,  over  the  objection  of  defendant's 
counsel,  was  permitted  by  the  court  to  propound 
the  following  questions  to  several  jurors:  "Have 
you  any  conscientious  or  religious  scruples  against 
capital  punishment?  Have  you  any  religious  or 
conscientious  scruples  against  hanging  a  man  for 
murder  in  the  first  degree,  when  the  proof  shows 
him     guilty  ?" 

One  juror  replied  that  he  had  such  scruples, 
and  when  he  said,  "I  don't  believe  in  hanging," 
the  Attorney  General  asked  him,  "But  if  the  law 
inflicts  that  penalty  as  punishment  for  such  of- 
fense, do  you  believe  in  it,  or  is  the  law 
wrong?"  The  juror  answered:  "The  law  is 
wrong;    I    don't    believe    in    hanging." 

The  Attorney  General  offered  to  challenge  the 
juror  for  this  cause,  which  challenge  was  over- 
ruled by  the  Court,  and  thereupon  the  Attorney 
General  challenged  the  juror  peremptorily.  It  ia 
insisted  that  this  practice  on  the  part  of  the 
court  was  erroneous  and  highly  prejudicial  to  the 
rights  of  the  defendant,  since  three  jurors  had 
already  been  selected  and  were  then  in  the  box, 
and     were     necessarily     prejudiced     by     the     assump- 
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tioE  on  the  part  of  the  Attorney  General  that 
the    defendant    was    guilty. 

"We  think  there  was  no  error  in  this  action 
of  the  Court  It  has  frequently  occurred  in  7iisi 
prius  trials  that  jurors  otherwise  competent  have 
been  unwilling  to  execute  the  law,  upon  a  finding 
of  murder  in  the  first  degree,  on  account  of 
conscientious  or  religious  scruples  against  capital 
pimishment.  Mistrials  have  frequently  resulted  on 
this  account,  thus  entailing  unnecessary  cost  and 
consumption  of  the  public  time.  The  examination 
of  the  juror  on  his  voir  dire  would  discover  this 
objection  and  obviate  an  expensive  and  fruitless 
trial. 

The  second  assignment  of  error  is  that  the 
Attorney  General  asked  the  witness,  John  Price, 
if  he  was  present  when  the  deceased  won  a 
bridle  from  George  Ray  at  a  crap  game,  to  which 
counsel  objected  on  the  ground  that  there  was  no 
proof  that  a  bridle  had  been  won  at  any  time, 
but  the  Court  overruled  the  objection,  whereupon 
witness  answered  that  he  was  never  at  any  such 
game,  and  knew  nothing  of  such  an  occurrence. 
He  had  heard  that  deceased  won  a  bridle  from 
George  Ray  at  a  crap  game,  whereupon  the  At- 
torney General  cautioned  the  witness  that  he  had 
not    inquired    about    what    he    had    heard. 

The  Court  permitted  the  question  to  be  asked 
on  the  groimd  that  the  ownership  of  the  bridle, 
about    which    the    killing    took    place,     and    how  and 
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why  the  deceased  had  it  on  his  horse  might  be 
or  become  a  material  question  in  the  trial.  We 
think  the  question  was  entirely  proper,  but  it  is 
wholly  immaterial  since  the  witness  had  no  per- 
sonal knowledge  of  the  matter^  and  was  not  per- 
mitted to  answer  what  he  had  heard  in  respect 
of    it 

The  third  assignment  of  error  is  based  upon  an 
alleged  improper  remark  by  the  Attorney  General 
in  the  presence  of  the  jury,  which  occurred  in 
this  way.  On  his  cross  examination,  W.  H.  Lucy, 
State  witness,  said:  "I  knew  Gene  Prentiss,  or 
Gene  Yokley;  he  was  called  by  both  names.  I 
knew  his  general  character  in  that  neighborhood 
where  he  lived  for  peace  and  quietude,  and  the 
reverse;  it  was  bad.  He  had  several  rows  with 
negroes  in  the  neighborhood."  Here  the  Attor- 
ney General  remarked  to  the  Court  in  the  pres- 
ence of  the  jury:  "I  presume,  sir,  we  would 
not  be  allowed  to  show  that  the  defendant  him- 
self is  no  geranium,"  to  which  remark  the  Court 
said,  in  reply  to  the  Attorney  General,  "No,  sir; 
you  cannot.  The  law  conclusively  presumes  that 
the  defendant  is  of  good  character,"  to  which  the 
Attorney  General  assented,  saying,  "Certainly,  sir, 
that  is  true;  that  is  the  law,"  and  here  the  in- 
cident closed.  It  is  insisted  that  this  remark 
was  highly  prejudicial  to  the  defendant,  since  it 
left  on  the  mind  of  the  jury  an  impression  that 
the    State    could    prove    that    defendant    was    of    bad 
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character,  if  it  had  been  permitted  to  do  so.  We 
think  the  Court's  action  in  promptly  checking  the 
effort  of  the  Attorney  General  was  all  that  conld 
have  been  expected,  or  in  the  power  of  the  Court 
to  do,  in  order  to  counteract  any  bad  effect  of 
the  remark.  The  remark  was  improper,  but  when 
the  Court  ruled  that  the  evidence  was  inadmis- 
sible, the  Attorney  General  promptly  assented,  and 
nothing  further  could  have  been  done  to  correct 
any    prejudice    that    might    have    been    excited. 

The  fourth  assignment  of  error  is  based  upon 
an  alleged  improper  remark  made  by  the  Attorney 
General  during  his  closing  argument  to  the  jury, 
as  follows:  "Now,  the  law  of  the  State  is  that 
the  State  cannot  inquire  into  the  character  of  the 
defendant  imless  he  chooses  first  to  open  the 
question  up."  The  defendant's  counsel  promptly 
objected  to  this  statement^  whereupon  the  Court 
said:  "The  rule,  as  stated  by  Mr.  Rivers,  is 
correct  The  law  presumes  the  defendant  to  be 
innocent  and  of  good  character.  The  State  can- 
not inquire  into  his  character  unless  he  does  so 
first."       Thereupon    the    Attorney    General    said: 

"This  is  so,  gentlemen  of  the  jury.  The  law 
presimies  every  man  to  be  innocent  and  of  good 
character.  This  presumption  stands  as  a  witness 
in  his  favor  until  overturned  by  competent  and 
credible  proof.  We  cannot  introduce  evidence  as 
to  the  character  of  the  defendant,  but  you  pass 
upon    it    from    all    the    evidence    introduced    in    the 
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entire  case.  And  the  proof  in  this  case — ^the  de- 
fendant's own  proof — his  own  statement  even,  tlieir 
whole  course  of  conduct  shows  that  all  these 
darkies  are  of  the  same  stripe,  and  both  deceased 
and  defendant  belonged  to  the  same  ^ang  of 
crap-shooting  negroes.".  But  we  think  the  objec- 
tion is  hypercritical.  The  proof  in  the  record 
does  show  that  the^  prisoner  had  been  engaged 
in  a  game  of  craps  on  the  Saturday  night  and 
Sunday  morning  before  the  killing,  with  a  num- 
ber of  the  witnesses,  and  it  was  no  transgression 
of  the  rights  of  the  defendant  for  the  Attorney 
General,  in  his  closing  argument,  to  refer  to 
that  fact,  and  to  state  that  he  was  evidently  a 
member    of    a    ^^crap-shooting    gang    of    negroes." 

The  fifth  assignment  of  error  is  that  the  Court 
erred  in  permitting  the  State  to  introduce  the 
witness,  Ezekiel  Campbell,  after  the  defendant  and 
one  of  his  witnesses  had  been  examined.  There 
was  no  error  in  this  action  of  the  Court  The 
witness  had  already  testified  at  a  former  trial. 
A  subpoena  had  been  issued  for  him  for  that 
trial,  but  was  not  served  until  after  the  trial 
had  been  in  progress  for  a  day  and  a  half. 
Moreover,  it  appears  that  when  the  case  was 
taken  up,  the  Attorney  General  made  a  state- 
ment of  what  he  expected  to  prove  by  the  wit- 
ness, and  obtained  permission  of  the  Court  to 
examine  him  as  soon  as  he  might  arrive  during 
the    progress    of    the    trial.      It    further    appears    that 


294  NASHVILLE : 


Ray  V.  State. 


the  witness  was  not  put  under  the  rule  with 
the  other  witness,  for  the  reason  that  he  arrived 
during  the  night  after  the  Court  had  adjourned, 
and  was  put  on  the  witness  stand  next  morning 
upon    the    reopening    of    the    Court. 

It  does  not  appear  that  the  witness  heard  any 
of  the  other  witnesses  examined,  or  talked  or  eon- 
versed  with  them,  or  knew  of  any  fact  concern- 
ing   which    they    testified. 

The  sixth  assignment  is  that  the  Court  erred 
in  refusing  to  submit  the  following  instructions 
to  the  jury,  namely:  "What  is,  or  what  is  not, 
an  overt  act  or  demonstration  of  violence  varies 
with  the  circumstances.  Under  some  circumstance^s 
a  slight  movement  may  justify  instant  action,  be- 
cause of  reasonable  apprehension  of  danger;  imder 
other  circumstances  this  would  not  be  so.  And  it 
is  for  the  jury,  not  the  Judge,  passing  upon 
the  weight  and  effect  of  the  evidence  to  deter- 
mine how  this  may  be."  The  Court  refused  these 
instructions  upon  the  ground  that  they  were  al- 
residj  embraced  in  the  charge.  On  this  subject 
the  Court  stated  in  his  general  charge  as  fol- 
lows: "Previous  threats,  or  even  acts,  of  hostil- 
ity, how  violent  soever,  nor  the  violent  and  dan- 
gerous character  of  the  deceased,  if  you  should  so 
find,  will  not,  of  themselves,  excuse  the  slayer, 
but  there  must  he  some  overt  act,  that  is  an 
open,  manifest  act  on  the  part  of  the  deceased 
at     the    time,     clearly    indicative    of    a    present     pur- 
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pose  to  do  injury.  To  constitute  the  defense,  the 
belief,  or  apprehension  of  danger  must  be  founded 
on  sufficient  circumstances  to  authorize  the  opinion 
that  the  deadly  purpose  then  exists,  and  the  fear 
that  it  will  at  that  time  be  executed.  If  any 
animosity  existed  on  the  part  of  the  deceased  to 
the  defendant,  as  indicated  by  words  and  actions, 
then  and  before,  it  is  proper  matter  for  the 
consideration  of  the  jury  on  the  question  of  rea- 
sonable apprehension.  The  jury  is  the  judge  un- 
der all  the  facts  and  circumstances,  whether  or 
not  there  was  reasonable  ground  to  justify  the 
defendant  in  believing  that  he  was  in  danger  of 
death  or  great  bodily  harm  at  the  time  he  fired 
the  fatal  shot."  We  think  the  charge  of  the 
Court  on  the  subject  of  an  overt  act  is  suffi- 
ciently comprehensive,  and  embraces  substantially 
the  request  submitted  by  the  defendant's  counsel. 
The  seventh  assignment  of  error  is  that  the 
Court  erred  in  not  arresting  the  judgment,  for  the 
reason  that  the  indictment  failed  to  charge  that 
any  battery  was  committed  by  the  defendant  oii 
the  deceased,  and  in  order  to  charge  murder  in 
the  first  degree  it  is  necessary  to  allege  that  a 
battery  was  committed  at  the  time.  It  is  in- 
sisted that  the  indictment  is  too  vague  as  to  the 
manner  in  which  the  deceased  was  killed,  because, 
under  the  language  used  in  the  indictment,  he 
might  have  been  scared  to  death,  which  would 
not     be    murder     in     the     first    degree;     or     he     may 
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have  been  beaten  to  death.  We  think  the  lan- 
guage is  broad  enough  to  convey  the  idea  of  a 
battery.  The  indictment  in  this  case  char^^es  that 
the  prisoner,  "with  a  certain  dangerous  weapon,,  to 
wit:  a  gun,  which  he  in  his  hands  then  and 
there  had  and  held,  in  and  upon  the  body  of 
one.  Gene  Prentiss,  feloniously,  willfully,  deliber- 
ately, and  premeditatedly,  and  with  malice  afore- 
thought, did  make  an  assault  upon  the  body  of 
said  Gene  Prentiss,  and  did  then  and  there  un- 
lawfully, ...  by  the  means  and  in 
the  manner  aforesaid,  kill  and  murder  the  said 
Qene  Prentiss,  against  the  peace  and  dignity  of 
the    State." 

The  charge  that  the  defendant  did  then  and 
there  kill  and  murder  him  implies  a  battery,  and 
is    sufEcient 

It  is  true  that  murder  must  be  committed  by 
an  act  applied  to  or  affecting  the  person  either 
directly,  as  by  inflicting  a  wound,  or  indirectly, 
as  by  exposing  the  person  to  a  deadly  agency 
or  influence  from  which  death  ensues.  Comman- 
wealth  V.  Webster,  6  Cush.,  295.  The  working 
upon  the  fancy  of  another,  or  treating  him 
harshly  or  unkindly,  by  which  he  dies  of  fear 
or  grief,  would  not  constitute  this  offense.  Ibid, 
State    V.     Turner,    Wright,     20. 

At  common  law  it  was  only  necessary  to  char^ 
that  A.  B.,  on  a  certain  day  and  year,  felo- 
niously,   willfully,    and    of    his    malice    aforethougfht, 
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did  kill  and  murder  one  C.  D.  By  statute  four- 
teenth and  fifteenth,  Victoria,  Chap.  100,  Sec.  4, 
it  was  provided  that  in  any  indictment  for  mur- 
der, or  manslaughter,  "it  should  not  be  necessary 
to  set  forth  the  manner  in  which,  or  the  means 
by  which,  the  death  of  deceased  was  caused,  but 
it  shall  be  sufficient  in  every  indictment  for  mur- 
der, to  charge  that  the  defendant  did  feloniously, 
willfully,  and  of  his  malice  aforethought,  kill  and 
murder  the  deceased,  etc."  Under  our  statute  de- 
fining murder  in  the  first  degree,  it  is  necessary 
to  charge  that  "the  killing  was  done  willfully,  ma- 
liciously, deliberately,  and  premeditatedly."  Shan- 
non's Code,  §  6439.  In  an  indictment  for  mur- 
der in  the  first  degree,  it  is  not  necessary  to 
state  in  so  many  words  that  the  pistol  was  loaded 
with  powder  and  ball,  or  that  the  wound  was 
made  with  the  ball.  Peterson  v.  State,  47  Ga., 
524;  nor  is  it  necessary  to  designate  the  part 
of  the  person  in  which  the  wound  was  inflicted. 
Alexander    v.    State,    3    Heis.,    475. 

Nor  is  it  necessary  to  charge  that  the  wound 
was     inflicted     with     a     particular     weapon.       Ihid, 

In  Alexander  v.  State,  3  Heis.,  475,  the  following 
form    of    indictment    was    held    sufficient,    to    wit: 

"That  on  the  13th  of  April,  1870,  in  the  State 
and  county  aforesaid,  one  Young  Alexander,  col- 
ored, and  Michael  Maloney,  in  and  upon  Williairi 
Stewart,  did  unlawfully  make  an  assault  and  then 
and     there,     unlawfully,     deliberately,     premeditatedly, 
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fc^loniously,  and  of  their  malice  aforethought,  did 
kill  and  murder,  contrary  to  the  form  of  the 
statute  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State."  Said  the  Court,  "the 
assault  recited  is  not  the  gravamen  of  the  charge; 
that  is  only  inducement  to  the  real  charge,  which 
is,  that  of  killing  and  murdering,"  etc.  Again 
it  has  been  held  that  an  indictment  for  murder 
is  good  without  the  use  of  the  word  feloniously 
or  imlawfuUy.  Riddle  v.  Siate»,  3  Heis.,  401; 
Williams    v.    State,    3    Heis.,    376. 

The  eighth  assignment  of  error  is  that  the 
Court  erred  in  passing  judgment  and  sentence 
upon  the  prisoner,  for  the  reason  that  the  Court 
had  lost  all  jurisdiction  of  the  cause  by  the 
intervention  of  the  succeeding  term  of  the  Circuit 
Court  of  Williamson  County.  A  more  specific 
statement  of  this  assignment  of  error  is  that  the 
verdict  of  the  jury  was  returned  on  November 
30,  1900;  a  motion  for  a  new  trial  was  made 
and  entered  of  record  on  December  1,  1900,  and 
by  the  Court  continued  until  Saturday,  December 
29,  1900.  The  minutes  of  the  Circuit  Court  of 
Giles  Coimty  had  been  kept  open  and  there  had 
been  no  adjournment  of  that  Court,  but  the  Cir- 
cuit Court  for  the  county  of  Williamson  was 
opened  according  to  law  on  the  first  Monday  in 
December,  and  was  continued  until  the  29th  of 
December,  1900,  when  the  Circuit  Judge  returned 
to    his    Court    in    Giles    County,     overruled    the    mo- 
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tion  of  the  prisoner  for  a  new  trial,  and  passed 
sentence  of  death.  The  insistence  on  behalf  of 
defendant's  counsel  is  that  this  judgment  was  not 
rendered  either  at  a  regular  or  special  term  of 
the  Court,  and  that,  by  the  intervention  of  the 
Circuit  Court  of  Williamson  County,  the  Court 
lost  all  jurisdiction  of  cases  that  were  undeter- 
mined by  the  Circuit  Court  of  Giles  County.  A 
very  elaborate  and  able  argument  has  been  sub- 
mitted in  support  of  this  contention  by  the 
learned  counsel  of  the  prisoner,  fortified  by  nu- 
merous authorities  cited  from  other  States  and 
jurisdictions. 

The  question  presented,  however,  is  not  an  open 
one  in  this  State,  but  was  recently  determined  by 
this  Court  in  a  written  opinion  in  the  case  of  the 
Railroad  v.  Simmons.  In  that  case  it  appeared  that 
while  a  motion  for  a  new  trial  was  pending,  and  was 
under  consideration  by  the  Court  in  the  Madison 
County  Circuit  Court,  the  Circuit  Court  of  Chester 
County  began  its  fall  term.  The  Courts  in  both 
counties  were  held  by  the  same  Judge.  After  the 
beginning  of  the  term  in  Chester  County,  the  Judge 
returned  to  Madison  County,  resimied  the  bench, 
and  overruled  the  motion  for  a  new  trial.  The 
exact  question  presented  here  arose  in  that  case, 
which  was  whether  the  Circuit  Court  had  any 
jurisdiction  over  the  motion  for  a  new  trial  pend- 
ing    in     the     Circuit     Court     of     Madison     County 
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after  the  beginning  of  the  Circuit  Court  of  Chea- 
ter   County. 

It  was  held  that  under  the  Act  of  1899,  Chap. 
40,  that  a  motion  for  a  new  trial  partially  con- 
sidered and  not  determined  at  the  beginning  of  a 
new  term,  was  within  the  intendment  of  the  Act, 
That  Act  provides  as  follows:  "That  whenever  in 
the  Courts  of  this  State  any  case  is  pending, 
and  on  trial  by  Court  or  jury,  undetermined  at 
the  time  the  term  at  which  it  is  pending  ex- 
pires on  account  of  time  and  on  account  of  the 
arrival  of  the  succeeding  term,  the  term  shall  be 
extended  and  continued  into  such  succeeding  term 
for  all  the  purposes  of  trying,  disT)osing  of,  re- 
turning verdict  and  rendering  judgment  in  such 
cases  so  pending,  the  same  as  if  such  new  term 
had    not     arrived." 

We  held  that  the  motion  for  a  new  trial  is 
within  the  purpose  of  this  statute,  and  that  so 
long  as  the  motion  for  the  new  trial  is  being 
considered  by  the  Court,  the  case  is  not  disposed 
of  within  the  meaning  of  the  Act.  If  this  con- 
struction is  not  correct,  then  the  statute  involves 
the  absurdity  of  permitting  an  infringement  upon 
the  succeeding  term  to  the  extent  of  finishing  the 
pending  trial,  but  shutting  off  the  motion  for  a 
new  trial  and  the  right  to  appeal.  This,  of 
course,  the  Legislature  cannot  do,  and  if  the 
term  is  extended  for  the  purpose  of  finishing  the 
trial,     it    must    be    further     extended     for     disposing 
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of  a  motion  for  a  new  trial  and  the  prayer  for 
appeal.  All  this,  we  think,  is  comprehended  with- 
in the  lan^age  '^disposing  of  the  case  and  ren- 
dering   judgment"    employed    in    the    statute. 

This  authority  we  th^nk  conclusive  of  the  as- 
signment of  error  now  urged,  that  the  Court  did 
not  have  jurisdiction  of  the  case  below,  after  the 
beginning    of    a    new    term    in    Williamson    County. 

The  case  of  Sneed  v.  State  is  not  controlling 
here,  for  the  reason  that  there  was  no  motion 
for  a  new  trial  pending,  or  any  record  entry  of 
any  matter  which  was  being  considered  by  the 
Court    touching    a    pending    case. 

The  ninth  assignment  of  error  is  that  the 
Court  erred  in  sentencing  the  prisoner  to  be  exe- 
cuted, since  the  jury  found  him  guilty  of  murder 
in  the  first  degree,  with  mitigating  circumstances. 
Tt  has  been  repeatedly  held  by  this  Court  that 
the  reconmiendation  of  the  jury  to  mercy  is  a 
matter  committed  to  the  sound  discretion  of  the 
Court.  The  Court,  in  its  charge,  instructed  the 
jury  that  if  they  found  mitigating  circumstances, 
they  had  the  power  to  commute  the  sentence  from 
death  to  imprisonment  for  life  in  the  State  peni- 
tentiary. 

It  is  urgpd,  however,  that  two  juries  have  found 
mitigating  circumstances  in  favor  of  the  prisoner, 
and  this  fact,  coupled  with  certain  testimony  in 
the  record,  commends  the  prisoner  to  a  commu- 
tation   of    this    sentence.      It    was    held    in    the    case 


302  NASHVILLE : 


Ray  V.  SUte. 


of  Poe  V.  State,  10  Lea,  that  the  finding  of  the 
jury,  in  their  verdict,  of  mitigating  circumatances, 
although  not  binding  on  the  Court,  is  entitled  to 
grave  consideration,  and  ought  to  prevail  in  com- 
muting the  prisoner's  sentence  from  death  to  im- 
prisonment for  life  in  the  case  of  circumstantial 
evidence,  if  supplemented  by  the  oath  of  the  ma- 
jority of  the  jury  that  they  would  not  have 
agreed  to  the  verdict  if  they  had  not  been  led 
to  believe  that  the  finding  of  mitigating  circum- 
stances would  compel  the  Court  to  commute.  This 
Court  accordingly  in  that  case  commuted  the  sen- 
tence of  the  prisoner  to  imprisonment  for  life. 
While  this  is  not  a  case  of  circumstantial  evi- 
dence, the  fact  that  two  juries  found  mitigating 
circumstances  is  a  grave  consideration  in  deter- 
mining whether  or  not  the  death  sentence  in  this 
case  should  be  affirmed.  While  we  think  the  evi- 
dence clearly  makes  out  a  case  of  murder  in  the 
first  degree,  there  is  testimony  in  the  record,  by 
two  witnesses  introduced  by  the  defendant,  to  the 
effect  that  about  two  weeks  before  the  killing,  the 
deceased  stated  to  these  witnesses  '^that  he  was 
keeping  the  wife  of  defendant,  and  would  tell 
defendant  so  to  his  face,  and  if  defendant  didn't 
like  it,  he  would  kill  him."  One  of  these  wit- 
nesses testified  that  he  did  not  communicate  tliis 
threat  to  the  defendant,  but  the  other  witness 
swears  that  she  did  tell  the  defendant  about  it  a 
short    time    after    hearing    it.      The    prisoner    himself 
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testified  that  he  had  been  told  this  by  several 
witnesses.  He  also  testified  that  he  told  deceased 
to  stop  coming  round  his  house,  and  to  let  his 
wife  alone.  Another  witness  introduced  by  the 
State  testified  that  immediately  after  the  murder 
was  committed,  he  saw  defendant  with  his  gun 
on  his  shoulder,  and  asked  him,  as  he  went  off, 
why  he  killed  the  deceased.  The  defendant  said: 
"Killed  him  because  I  told  him  to  stay  away 
from  my  house,  and  he  wouldn't  do  it"  It  ia 
possible  that  the  jury,  in  finding  mitigating  cir- 
cumstances, gave  credence  to  the  testimony  of  the 
two  witnesses  to  the  effect  that  deceased  had 
boasted  to  them  that  he  was  keeping  defendant's 
wife,  and  if  he  made  any  disturbance  about  it, 
deceased  would  kill  him;  and  while  this  testimony 
is,  in  our  opinion,  very  unsatisfactory,  yet  we 
feel  constrained,  in  view  of  the  action  of  both 
juries  in  finding  mitigating  circumstances,  to  com- 
mute the  punishment  of  the  prisoner  to  imprison- 
ment for  life  in  the  State  penitentiary,  and  the 
judgment    of    the    Court    below    will    be    so    modified. 
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Railroad    v,     Klyman. 

(Nashville.       February     8,      1902.) 

.  Common  Cabribb.  Pcissenger's  rights  under  full  rate  ticket  de- 
fined. 

The  bolder  of  a  first  class,  regular,  full  rate  ticket  from  oxie 
point  to  another  on  the  lines  of  a  sing-le  carrier  has  ordinarily 
the  right  to  begin  his  journey  when  he  pleases;  but  when  he 
has  commenced  his  journey  he  cannot  stop  over  at  an  inter- 
mediate station,  but  must,  in  the  absence  of  statute,  regula- 
tion, or  contract  permitting  stop-over,  continue  it  to  his  desti- 
nation, without  break,  by  the  ordinary  trains  with  reasonable 
dispatch.  His  failure  to  do  so  forfeits  his  right  to  travel  on 
the  ticket     {Post,  pp.  307-314,) 

Case  cited:  Railroad  v.  Turner,  100  Tenn.,  214. 

.  Same.    Same, 

And  where  a  passenger  attempting  to  travel  on  such  a  ticket 
has  been  refused  transportation  and  sues  the  carrier  for  dam- 
ages on  that  account,  it  is  not  precluded  from  setting  up  the 
invalidity  of  the  ticket  in  defense  of  the  action  by  the  fact  that 
the  conductor,  in  refusing  the  transportation,  stated  as  his 
reason  that  the  ticket  was  out  of  date,  whether  the  reason 
assigned  was  technically  correct  or  not.     (Post,  pp,  3t4,  315.) 

Case  cited  :  Ault  v.  Dustin,  100  Tenn.,  366. 


FROM     DAVIDSON. 


Appeal     in     error     from     the     Circuit     Court      of 
Davidson    County.      John    W.    Childress^    J. 
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Smith    &    Maddin    for    Railroad. 

Washington,  Allen  &  Rains  and  Jambs  A. 
Ryan    for    Kljman. 

Caldwell,  J.  The  line  of  the  Henderson  Di- 
vision of  the  Louisville  &  Nashville  Railroad  Com- 
I)any,  running  north  and  south,  crosses  the  line 
of  its  Memphis  Division,  which  runs  east  and 
west,  at  Guthrie,  Kentucky.  Russellville,  Ky.,  is 
on  the  former  line  east  of  the  intersection,  and 
Nashville,  Tenn.,  is  on  the  latter  line  south  of 
the     intersection. 

Passengers  going  from  one  of  these  points  to 
the  other  must  change  cars,  and  have  some  delay 
at     Guthrie,     the    place    of    intersection. 

August  10,  1898,  the  plaintiff,  ,  Solomon  Kly- 
man,  took  passage  at  Russellville  for  Nashville, 
and  while  awaiting  the  Nashville  bound  train  at 
Guthrie,  he  received  a  message  calling  him  in  the 
opposite  direction  to  Madisonville,  Ky.,  whence  he 
went  to  Louisville,  Ky.,  and  thence  to  Russell- 
ville, and  on  to  Guthrie  again  by  the  same  route 
as  before.  After  this,  on  August  29,  of  samf? 
year,  he  boarded  the  train  at  Guthrie  and  re- 
sumed his  journey  to  Nashville.  The  conductor 
challenged  his  ticket,  and,  upon  his  refusal  to 
pay  fare,  stopped  the  train  and  was  in  the  act 
of  forcibly  ejecting  him,  when  a  fellow  passenger 
paid  his  fare  for  him  and  he  was  carried  safely 
to    his    destination.      A    few    moments    after    his    faro 
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was  paid,  he  exhibited  a  large  amount  of  money, 
and  repaid  the  gentleman  who  had  kindly  ad- 
vanced   the    fare    for    him. 

This  suit  was  brought  to  recover  damages  for 
the  attempted  ejection;  verdict  and  judgment  were 
rendered  for  $150.00  in  the  plaintiff's  favor,  and 
the    defendant    appealed    in    error. 

The  rejected  ticket  was  issued  nineteen  days 
before  presentation.  It  was  a  first-class,  regular, 
full-rate  ticket,  calling  for  Nashville  as  the 
point  of  destination.  It  was  lost  before  the  trial, 
and  the  witnesses,  while  agreeing  as  to  the  facts 
just  stated,  were  not  in  harmony  as  to  the 
place     of    issuance. 

The  plaintiff  testified  that  he  bought  a  ticket 
from  Russellville  to  Guthrie,  and  used  it,  and 
that  while  waiting  at  Guthrie,  and  before  called 
to  Madisonville,  he  bought  the  ticket  now  in 
question  from  Guthrie  to  Nashville,  and  kept  it 
in  his  pocket  until  presented  nineteen  days  later, 
but  the  defendant's  witnesses  testified  that  it  was 
issued  at  Russellville,  and  used  and  punched  to 
Guthrie    on     the    day     of     issuance. 

The  plaintiff  contended  below,  and  contends  here, 
that  the  ticket,  being  first-class,  regular,  and  fuU 
rate,  was  good  for  passage  when  presented,  whether 
issued  at  the  one  place  or  the  other;  while  the 
defendant  denied  there,  and  denies  here,  that  it 
was    then    good    if    issued     at    Russellville    and    not 
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presented  on  next  train  to  Nashville,  after  being 
used    to    Guthrie. 

The  trial  Judge  took  the  plaintiff's  view  and 
charged    the    jury    as    follows: 

"That  if  the  plaintiff  purchased  a  ticket  at 
Guthrie  for  Nashville,  and  paid  full  fare  for  it, 
or  if  he  purchased  it  at  Kussellville,  for  Nash- 
ville, via  Guthrie,  as  the  road  ran,  at  the  full 
fare,  that  he  was  entitled  to  transportation  from 
Eussellville,  or  from  Guthrie,  to  Nashville  upon 
the  same,  no  matter  when  presented,  and  if  the 
defendant  company,  through  its  conductor,  refufl(id 
to  accept  the  same  for  passage  from  Guthrie  to 
Nashville,  when  offered  and  presented  by  plaintiff, 
and  the  conductor  thereupon  proceeded  to  eject, 
or  attempted  to  eject,  the  plaintiff  from  the  train, 
such  action  on  his  part  was  contrary  to  lavs', 
and     that    defendant    would    be     liable     for     such." 

This  instruction,  when  applied,  as  it  must  be, 
to  the  facts  and  contentions  lieretofore  recited,  is 
erroneous  in  its  alternative  supposition.  The  ticket 
was  not  good  for  transportation  to  Nashville  when 
presented,  if  issued  in  ordinary  form  at  Eussell- 
ville  and  used  to  Guthrie  nineteen  days  pre- 
viously. 

Such  a  ticket,  if  issued,  was  good  only  for  a 
continuous  passage  from  Kussellville  to  Nashville 
by  such  connection  as  was  made  by  the  com- 
pany's trains  at  Guthrie,  and  the  plaintiff,  having 
elected,    if    he    did,    to    begin    his    journey    on    the 
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day  of  issuance,  was  legally  bound  to  finish  it 
by  the  first  suitable  train  from  Guthrie  after  his 
arrival  there.  The  contract  indicated  by  such 
a  ticket  was,  in  the  absence  of  an  agreement  to 
the  contrary,  an  entirety;  and  when  performance 
was  once  commenced,  both  passenger  and  carrier 
were  legally  obliged  to  continue  it  until  com- 
pleted. 

The  contract  operated  on  both  alike.  It  gave 
the  passenger  no  more  power  to  break  his  journey 
into  parts  against  the  company's  will,  than  it 
gave  the  company  to  do  the  same  thing  against 
his    will. 

It  gave  neither  the  right  of  severance  and 
piecemeal  performance,  without  the  consent  of  the 
other;    and    no    consent    is    shown    or    claimed. 

The  purchase  of  a  full  rate,  through  ticket 
from  Russellville  to  Nashville,  if  made  by  the 
plaintiff,  entitled  him,  under  the  authority  of 
Railroad  v.  Turner,  100  Tenn.,  214,  to  elect 
when  he  would  begin  his  journey,  but  it  did 
not  entitle  him,  under  that  or  any  other  author- 
ity, of  which  we  are  aware,  to  subdivide  his 
journey  at  will,  or  when  started,  to  go  other- 
wise than  continuously  from  initial  point  to  ulti- 
mate   destination. 

The  law  implies  the  right  of  an  election  be- 
tween times  for  embarkation  from  the  very  sale 
of  such  a  ticket,  and  it  likewise,  for  a  similar 
reason,     implies     the     duty     of     continuous     passage 
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from  the  very  fact  of  its  commencement.  As  the 
sale  of  such  a  ticket^  nothing  else  being  said, 
affords  an  inference  that  the  purchaser  may  start 
when  he '  pleases ;  so  his  starting,  without  an 
agreement  to  the  contrary,  affords  an  inference 
that  he  will  go  directly  to  the  end  of  his 
journey. 

The  company  must  receive  him  upon  its  reg- 
ular train  whenever  he  sees  fit  to  start,  and, 
having  started,  he  must  make  a  continuous  pas- 
sage, no  agreement  to  the  contrary  having  been 
made    in    either    instance. 

These  rights  and  duties  lie  at  the  foundation 
of    the    contract,    and    are    reciprocal. 

Only  a  few  of  the  many  authorities  upon  the 
subject    will    be    cited. 

"The  performance  of  the  contract  for  carriage 
evidenced  by  the  ticket,  it  has  been  held,  must 
be  demanded  by  its  holder  as  an  entirety  when 
there  is  no  express  agreement  upon  the  subject 
on  the  ticket  or  with  the  agent  of  the  company, 
with  competent  authority  to  make  it  If,  there- 
fore, by  its  terms,  the  ticket  is  for  passage  from 
one  point  to  another,  when  the  journey  has  been 
once  commenced  it  must  be  continued  without  inter- 
mission until  the  destination  named  in  the  ticket 
has  been  reached,  and  the  passenger  cannot  claim 
the  right  to  stop  at  any  intermediate  place  and 
continue  his  trip  upon  a  subsequent  train  of  the 
same    company,     with     the     same     ticket,     unless     the 


310  NASHVILLE ; 


Railroad  v.  Klyman. 


carrier  has  failed  to  carry  him  with  that  reason- 
able dispatch  which  he  had  the  right  to  demand." 
Hutchinson  on  Carriers  (2d  ed.),  Sec.  575,  p. 
658. 

"As  a  general  rule,  one  who  purchases  a 
through  ticket;  is  bound  to  pursue  the  usual  and 
direct  route  over  the  company's  road,  and  is  not 
entitled  to  go  by  way  of  a  longer  and  more 
circuitous  line  owned  by  the  same  company,  nor 
is  he  entitled  to  stop  over  on  the  way  unless 
given  that  privilege/^  4  Elliott  R  R,  Sec.  1595, 
p.     2886. 

"A  passenger  having  used  a  through  ticket  to 
an  intermediate  station,  has  no  right  on  such 
ticket  to  resume  his  journey."  Ray  on  Passenijer 
Carrier,    p.    520. 

These  authors  are  supported  by  the  adjudi^^d 
cases    which    they    cite,    and    others. 

In  Wyman  v.  Northern  Pacific  R.  R.  Co.  (34 
Minn.,  310),  22  Am.  &  Eng.  R  R  Cases,  403, 
404,     the     Court    said: 

"The  general  rule,  in  the  absence  of  any  stat- 
ute changing  it,  is  that  the  contract  of  convey- 
ance between  a  carrier  and  a  passenger  is  an 
entirety.  Neither  party  can  require  the  other  to 
perform  it  in  parts.  Where  a  passenger  has  se- 
lected his  train  and  entered  it,  and  conmienced 
his  journey,  he  has  no  right  to  leave  it  at  an 
intermediate     point     without     the     carrier's     consent. 
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and  afterward  demand  the  contract  be  completed 
on    another    train." 

One  of  the  head  notes  to  the  case  of  Hatten 
V.  Railroad  Oo.  (39  Ohio  St.,  815),  as  reported 
in  13  Am.  &  Eng.  R.  R.  Oases,  53,  is  as  fol- 
lows: 

''In  the  absence  of  any  agreement,  rule,  or  reg- 
ulation to  the  contrary,  the  obligation  created  by 
the  sale  of  the  ticket  was  for  one  continuous 
passage,  and  if  the  passenger  voluntarily  left  the 
train  •  at  an  intermediate  station,  while  the  car- 
rier was  engaged  in  the  performance  of  the  con- 
tract, he  thereby  released  it  from  further  perform- 
ance, and  had  no  right  to  demand  such  perform- 
ance   on    another    train    or    at    another    time." 

The  rule,  with  the  reason  for  it,  is  stated  in 
another    case    in     these    words,     viz. : 

''The  contract  between  the  parties  is,  that  upon 
the  payment  of  fare,  the  company  undertakes  to 
carry  the  passenger  to  the  point  named,  and  he 
is  furnished  with  the  ticket  as  evidence  that  he 
has  paid  the  required  fare,  and  is  entitled  to  be 
carried    to     the     place    named. 

"When  the  passenger  has  once  elected  the  train 
on  which  he  is  to  be  transported,  and  entered 
upon  his  journey,  he  has  no  right,  unless  the  con- 
tract has  been  modified  by  competent  authority, 
to  leave  the  train  at  a  way  station,  and  then 
take  another  train  on  which  to  complete  his 
journey,    but    is    bound    by    the    contract    to    proceed 
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directly  to  the  place  to  which  the  contract  enti- 
led   him    to    be  taken. 

"Having  once  made  his  election  of  the  train  and 
entered  upon  the  journey,  he  cannot  leave  that 
train,  while  it  is  (operated)  in  a  reasonable 
manner  within  the  undertaking  of  the  carrier,  and 
enter  another  train,  without  violating  the  contract 
he  has  entered  into  with  the  company."  McCture 
V.  P.,  W.  &  B.  Railroad  Co.  (34  Md.,  532), 
6    Am.    R,    347. 

Adjudications  to  the  same  effect  could  be  multi- 
plied   at    great    length,    but    that    is    not    necessary. 

Many  of  the  other  cases  are  collected  in  a 
foot  note  to  Walker  v.  W abash,  etc.,  R.  Co.,  16 
Am.    &    Eng.    E.    K.    Cases,    386. 

It  is  due  to  say  that  we  are  not  dealing,  in 
this  case,  with  a  coupon  ticket,  in  respect  of 
which,  as  a  whole,  the  rule  is  different,  allowing, 
as  it  does,  as  many  breaches  in  the  journey,  or  as 
many    stop-overs    as    there    are    coupons. 

Of  such  a  ticket  each  coupon  is  said  to  stand 
as  a  separate  ticket  between  its  own  initial  and 
ultimate  points,  and  passage  upon  any  particular 
coupon,  when  begim,  is  required  to  continue  to 
its    end,    unless    otherwise    agreed. 

The  authorities  upon  the  use  of  the  coupon 
ticket  illustrate  and  re-inforce  the  doctrine  herein 
applied    to    the    case    in    hand. 

Hutchinson    on    Carriers,    Sec.    677,    says: 

"A     well     recognized     distinction     exists,     however, 
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between  the  ordinary  ticket  of  the  carrier,  which 
binds  it  to  carry  from  point  to  point  upon  its 
own  road,  and  tickets  which  entitle  the  holder 
not  only  to  passage  over  the  line  of  the  com- 
pany issuing  them,  but  also  over  other  connect- 
ing lines  over  which  it  is  necessary  for  him  to 
pass  in  order  to  reach  his  destination,  and  which 
are  issued  in  what  is  called  the  coupon  form, 
and    are    denominated    coupon    tickets. 

"When  the  carriage  contemplated  is  confined  to 
the  line  which  issues  the  ticket,  it  is  a  contract 
solely  with  that  line  to  carry  the  holder  accord- 
ing to  its  terms,  and  when  the  transportation  h 
once  begun,  both  parties  are  held  to  a  continuous 
performance  tmtil  it  is  completed,  unless  otherwise 
agreed." 

Another  learned  author  employs  this  language, 
namely:  "As  we  shall  see,  a  through  ticket  over 
several  lines  does  not  require  the  passenger  to 
make  a  continuous  trip  over  all  such  lines  with- 
out stopping,  but  it  does  usually  require  him, 
after  he  has  commenced  his  journey  on  any  one 
of  them,  to  complete  it  as  far  as  he  is  going 
upon  that  particular  line.  So,  an  ordinary  ticket 
over  one  line  is  for  a  continuous  trip,  and  if 
the  passenger  voluntarily  leaves  the  train  upon 
which  he  has  commenced  it,  at  an  intermediate 
point,  he  cannot  resume  it  by  virtue  of  such 
ticket,  contrary  to  the  rules  of  the  company,  on 
another    train,    or    at    another    time."     4    Elliott    R. 
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R.,  Sec.  1595,  p.  2491.  See,  also,  Sec.  1596. 
same  book,  and  Averback  v.  N,  Y.  Cen.  &  H. 
R.,    89    K    Y.,    281. 

But  the  plaintiff  contends,  further.  that  the 
railway  company  was  in  no  aspect  of  the  case 
entitled  to  the  benefit  of  the  continuous  passage 
doctrine,  because  the  conductor,  upon  declining  the 
ticket,  said  that  he  did  so  upon  the  ground  that 
it  was  out  of  date,  and  thereby  estopped  the 
defendant  from  justifying  its  rejection  on  any 
other  ground;  and  to  sustain  this  contention,  Rail- 
way Co.  V.  ^cCarthey  is  cited.  In  that  ease 
the  carrier,  after  proving  that  it  was  unable  to 
keep  its  contract  to  forward  cattle  on  Sunday, 
for  want  of  cars,  was  not  allowed  to  change  the 
grounds  for  the  breach  and  say  the  law  forbade 
the  shipment  on  the  Sabbath.  The  Court,  in  the 
opinion,  said:  "Where  a  party  gives  a  reason 
for  his  conduct  and  decision  touching  anything  in- 
volved in  a  controversy,  he  cannot,  after  litiga- 
tion has  I)egim,  change  his  ground  and  put  his 
conduct  ]ipon  another  and  different  consideration. 
He  is  'not  permitted  thus  to  mend  his  hold.  He 
is  estopped  from  doing  it  by  a  settled  principle 
of    law."      96    U.    S.,    267,    268. 

That  principle,  however,  was  held  in  AitU  v. 
Dustin,  100  Tenn.,  366,  not  to  preclude  a  per- 
son, who  had  first  insisted  that  his  contract  had 
been     cancelled,     from     defending     a     suit    upon     the 
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ground  that  the  other  party  had  breached  the 
contract. 

A  fortiori  does  it  not  stand  in  the  way  of 
the  interposition  of  the  continuous  passage  doctrine 
in  the  present  case.  On  the  defendant's  theory 
of  the  facts,  the  ticket  had  become  invalid  for 
any  and  every  purpose,  and,  that  being  true,  no 
particular  legal  importance  should  be  attached  to 
the  reason  assigned  by  the  conductor  for  its  re- 
jection. If  the  ticket  was  invalid,  it  can  make 
no  difference  that  a  wrong  reason,  as  plaintiff 
contends,  was  assigned  for  its  invalidity.  What- 
ever the  reason  given,  the  fact  of  invalidity  and 
the  plaintiff's  lack  of  right  to  proceed  remain  the 
same. 

In  reality,  however,  the  reason  actually  assigned 
embraces  'the  present  insistence  of  the  defendant. 
If,  in  fact,  the  ticket  was  purchased  at  Russell- 
ville,  for  Nashville,  and  used  to  Qnthrie  on  the 
10th  of  August,  it  was  ovi  of  date  when  offered 
for  passage  from  Guthrie  to  Nashville  on  the 
29th  of  the  same  month,  and  that  was  a  good 
and    sufficient    legal    reason    for    rejecting    it. 

Reverse    and    remand. 
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Union    Tbust    Co    v.    Cox. 
(Nashville.       February     8,     1902.) 

1.  Inbubangb,  Life.    Bequest  of  to  pay  debts  valid. 

An  assured,  hayingr  a  life  policy  payable  to  himself,  *'  his  execu- 
tors, administrators,  and  assignees,"  may  dispose  of  same  by 
will,  so  as  to  subject  same  to  the  payment  of  his  debts  to  the 
exclusion  of  his  widow  and  children. 

Code  construed:  §4030  (S.);  83135  (M.  &  V.);  J  2294  (T.  &  S.). 

Cases  cited :  Bison  v,  Wilkerson,  3  Sneed,  569;  Williams  v.  Car- 
son, 9  Bax.,  516. 

2.  Same.    Same.    Example. 

Testator  directed  his  executor  first  to  pay  '*all  just  and  honor- 
able debts  "  of  his  estate,  and  then  disposed  of  the  balance  of 
his  property,  including  a  large  amount  of  life  insurance, 
among  his  widow  and  children.  His  estate,  outside  the  life 
insurance,  was  grossly  inadequate  to  pay  his  debts. 

Held;  His  creditors  are  entitled  to  be  paid  out  of  the  life  insur- 
ance, to  the  exclusion  of  the  widow  and  children. 


FEOM      DAVIDSON. 


Appeal     from    the     Chancery     Court    of    Davidson 
County.      H.    H.    Cook,    J. 
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John  M.  Gaut  and  Jambs  S.  Pilchbb  for 
TJnion     Trust    Co. 

M.    H.    Mbeks    and    John    Cabuthbes    for    Cox. 

E.     F.    Lanqford    for    minor    defendants. 

Beard,  J.  The  complainant  is  the  owner  of  a 
promissory  note  executed  in  his  life  time  by  the 
late  H.  M.  Cox,  the  testate  of  the  defendant, 
J.  M.  Cox,  on  which  there  is  a  balance  due 
of  about  $3,400.00,  and  filed  the  present  bill  to 
obtain  a  decree  for  this  balance,  and  to  subject 
to  its  satisfaction  a  sufficiency  of  the  proceeds  of 
three  insurance  policies  carried  by  the  testator  on 
his  life,  payable  on  their  face  to  "his  executors, 
administrators,  and  assignees,''  which,  after  his 
death,  had  come  to  the  hands  of  the  defendant, 
his    executor. 

The  record  shows  that,  in  addition  to  these 
three  policies,  aggregating  $25,000.00,  the  testator 
at  the  time  of  his  death  was  carrying  three  oth- 
ers on  his  life,  to  wit:  one  for  $22,500.00,  pay- 
able to  his  wife,  and  two  for  $5,000.00  each, 
payable    respectively    to    his    son    and    daughter. 

After  the  executor  qualified,  he  filed  an  inven- 
tory, in  which  he  charged  himself  with  $20,000.00 
collected  by  him  out  of  two  of  the  policies  men- 
tioned in  the  first  paragraph  above,  and  with  the 
other  of  these  policies  amounting  to  $5,000.00, 
not     then     collected.       The    only     additional    personal 
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estate,  as  shown  by  this  inventory,  which  had 
oome  into  his  possession,  or  was  likely  to  do  so, 
was    $34.00. 

This  was  the  condition  of  the  estate  when  the 
present  bill  was  filed,  and  there  is  nothing  in 
the  record  to  indicate  that  it  has  improved  since. 
So  it  is  evident  from  this  statement  that  the 
only  hope  of  the  complainant  is  in  succeeding  in 
doing  what  its  bill  is  filed  for — that  is,  appro- 
priating a  sufficiency  of  the  insurance  money  thus 
collected    to    the    satisfaction    of    its    debts. 

It  is  conceded  that  this  fund  held  by  the 
executor,  under  §  4030  of  the  (Shannon's)  Code, 
would  pass  to  the  widow  and  children  of  the 
assured,  free  from  the  claims  of  creditors,  all 
else  out  of  the  way,  but  it  is  insisted  that  by 
a  holographic  will,  duly  admitted  to  probate  after 
his  death,  the  testator  had  charged  it  in  the 
hands  of  his  executor  with  the  payment  of  all 
of  his  "just  and  honorable  debts,"  of  which  the 
complainant's    was    one. 

That  the  assured,  in  his  lifetime,  might  have 
made  a  legal  alienation  of  these  policies,  payable 
to  "his  executors,  administrators,  and  assigns,"  was 
determined  as  early  as  the  case  of  Bison  v. 
Wilkerson,  3  Sneed,  669,  and  that  he  had  the 
power  to  dispose  of  them  and  their  proceeds  by 
will,  was  as  clearly  announced  in  Williams  v. 
Carson,  9  Bax.,  516.  Since  the  announcement  of 
the     controlling     principle     in     these     cases,     it     has 
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been  frequently  applied,  and  the  authority  of  the 
cases  themselves  has  not  been  the  subject  of  chal- 
lenge. 

So  the  only  question  here  is  one  of  construc- 
tion-— ^has  the  testator,  by  his  will,  made  the  ap- 
propriation    insisted     upon     by    complainant? 

The    will    is    as    follows: 

"Being  in  sound  state  of  mind  &  realizing  the 
uncertainty  of  life — I  hereby  appoint  my  Brother, 
Jas.  Cox — to  administer  upon  my  estate  "without 
bond,"  should  he  survive  me — &  by  the  following 
methods — 

1st.  to  pay  all  just  &  honorable  debts  that  may 
exist.  2nd.  to  invest  the  balance  of  such  funds 
as  may  remain  in  good  safe  properties — I  would 
suggest  well  located  farm  lands — &  divided  Equal- 
ly— to  each — (separate)  my  wife  Lena  Cox — ^my 
two  children  Xannie  Mai  &  Herschel  Cox — to  each 
1-3  of  my  whole  effects — to  Mrs.  Cox  I  will 
&  bequeath  $500  Five  Hundred  Dollars — over  and 
above  l-3rd  share — This  amt  she  is  to  use  as 
she  so  desires — ^but  the  bal — Is  to  be  held  by 
her,  as  intailed  property,  so  long  as  she  is  a 
widow  to  enjoy  the  Income — as  may  result  from 
her  interest  in  my  estate,  the  same  method  to 
Nannie  Mai — only  she  is  to  hold  &  use  such 
Income  as  may  be  during  her  life — with  no  power 
to  mortgage  or  sell — at  her  death  if  no  heirs — 
Then  such  properties — are  to  divert  to  my  estate 
as    to    Herschel,    he    can    sell    or    mortgage — at    the 
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tige  of  21 — ^yrs — ^provided  he  be  an  honorable  & 
sober  minded  man  otherwise  he  is  to  hold  Sc 
enjoy  such  incomes  as  may  accrue  from  said 
Investments — during  his  life — &  if  no  legitimate 
heirs,  at  his  death — such  properties  held  by  him 
(is  as  referred  to  above) — ^to  divert  back  to  my 
general  estate  according  to  regular  form  of  law, 
regulating  the  same,  I  will  to  my  brother  (if  he 
survives  me)  a  compensation  of  two  hundred  and 
fifty  dollars — ^for  his  trouble — In  executing  my  af- 
fairs— &  appoint  him  guardian  for  my  two  chil- 
dren Nannie  Mai  &  Herschel  Cox  should  they 
not  be  of  age — &  if  still  uneducated,  That  a  sum 
of  $1000  for  each  be  set  aside  as  additional  fund 
to  finish  their  proper  schooling — ^this  to  be  used 
from  the  total  &  general  funds — of  my  estate.  Then 
the  balance  to  be  divided  equal  as  before  set 
forth.  Should  J.  M.  Cox  survive  me — &  act  as 
above  directed,  I  desire  that  no  bond  be  required 
of  him,  In  any  of  the  above  capacities.  My 
wife  is  to  have  the  power  to  dictate  the  dispo- 
sition of  the  several  shares — &  their  respective  in- 
comes as  above  referred  to — during  her  widowhood 
— &  to  the  ages  of  21  years — of  my  two  chil- 
dren My  estate  (as  a  whole)  regardless  of  prior 
transfers)  to  be  divided  as  above  directed  each 
l-3d  of  my  entire  effects,  including  all  insurance. 
Aug.    5th,    1895.  H.    M.    Oox." 

While     this     will     is     disjointed     and     inartificial, 
we    think    there    is    no    serious    trouble    in    ascertain- 
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ing  the  intention  of  the  testator.  Having  first 
named  his  brother  as  the  person  whom  he  de- 
sires ^'to  administer'  upon  his  estate,  he  enjoins 
upon  him  to  pay  "all  ■  just  and  honorable  debts 
that    may    exist" 

The  testator  then  provides  that  the  "balance  of 
such  funds  as  may  remain,"  after  the  payment  of 
debts,  is  to  be  invested  "in  good  safe  properties," 
and  divided  equally  between  his  widow  and  two 
children,  to  each  "one-third  of  my  (his)  whole 
effects,"  save  that  the  widow  is  to  receive  five 
hundred  dollars,  in  and  above  her  share  of  one- 
third.  After  fixing  the  terms  upon  which  his 
legatees  are  to  hold  their  respective  shares,  he 
then  gives  to  his  brother,  the  executor,  $250.00 
for  executing  the  trusts  of  his  will,  and  provides 
that  one  thousand  dollars  be  set  aside  out  of  the 
"total  and  general  funds  of  my  (his)  estate,"  for 
each  one  of  his  children,  as  "an  additional  sum" 
to    be    used    in    finishing    their    education. 

Up  to  this  point  it  will  be  observed  that  the 
testator  has  not  alluded  in  express  terms  to  the 
subject  of  his  life  insurance  policies  or  the  pro- 
ceeds of  them,  but  it  is  difficult  to  resist  the 
conclusion  that  he  had  them  in  mind  in  making 
the    foregoing    disposition    of    his    estate. 

That  he  did  have  them  in  mind,  as  constitut- 
ing a  part  of  his  estate,  and,  as  it  proved  in 
the  end,  its  only  substantial  part,  which  was  to 
pass     into     his     executor's     hands,      subject      to      tho 
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trusts  emimeratedj  is  not  left  to  an  inference 
alone  from  the  general  terms  used;  in  the  last 
clause,  the  testator  declares  his  intention,  we  think, 
in  unmistakable  terms.  Repeating  the  clause,  it 
is  as  follows:  "My  estate  (as  a  whole),  (regard- 
less of  prior  transfers),  to  be  divided  as  above 
directed,  each  one-third  of  my  entire  effects,  in- 
cluding   all    insurance." 

However  inartificial  the  instrument  is,  the  inten- 
tion clearly  inferable  from  it  is,  that  out  of  the 
entire  estate  coming  to  the  executor,  all  just  and 
honorable  debts,  and  the  compensation  of  the  exec- 
utor were  to  be  paid,  and  then  the  balance  was 
to    be    divided    in    the    manner    as    directed    therein. 

In  other  words,  the  will  may  be  thus  para- 
phrased : 

"I  appoint  my  brother,  James  Cox,  to  "admin- 
istet"    upon    my    estate    without    bond,"    as    follows: 

To  pay  all  just  and  honorable  debts,  and  his 
compensation  for  service  rendered  by  him,  and 
then  to  invest  such  balance  as  may  remain  in 
good  safe  properties,  for  the  benefit  of  my  wife, 
Lena  Cox,  and  my  two  children,  Nannie  Mai  and 
Hei-schel  Cox — ^to  each  one-third  of  my  whole  ef- 
fects. This  division,  however,  is  subject  to  the 
following  conditions:  To  my  wife,  Lena  Cox,  I 
will  and  bequeath  $500.00,  over  and  above  one- 
third,  to  be  used  as  she  desires,  and  if  my 
children,  at  the  date  of  my  death,  shall  not  have 
completed     their     education,     I     will     that     $1,000.00 
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for  each  of  them  be  set  aside^  in  addition  to 
the  one-third  bequeathed  to  them,  to  finish  their 
education,  this  to  be  taken  from  the  total  of 
general  funds  of  my  estate — ^the  balance  to  be 
divided    equally    as    above    set    forth. 

It  results  that  the  decree  of  the  Court  of 
Chancery  Appeals  is  reversed,  and  a  decree  will 
be  entered  in  accordance  with  the  prayer  of  com- 
plainant's   bill. 
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Nashville,    Etc.,    Railway    Co.    v.    Norman. 

(Nashville.      March    1,    1902.) 

1.  JuBT  Trial.     Credibility  of  vHtnesses  and  weight  of  evidence  are 

questions  for  ury. 
On  a  jury  trial  the  credibility  of  a  witness  and  the  wel^fht  to  be 
g-iven  his  testimony  are  questions  for  the  exclusive  determina- 
tion of  the  jury.     {Post,  P-  328.) 

2.  Same.     Charge  does  not  invade  province  of  jury,  when. 

The  Court  does  not  invade  the  province  of  the  jury  by  stating, 
in  the  course  of  his  instructions  to  the  jury,  the  contentions 
of  the  respective  parties.     {Post,  pp.  328,  329.) 

3.  Nbg^liqbncb.     Cont/ributory  of  plaintiff  that  defeats  a^stion. 

Not  only  contributory  negligence  of  the  plaintiff  which  is  the 
sole  controlling  and  proximate  cause,  that  is,  the  cause  with- 
out which  the  accident  or  injury  would  not  have  occurred, 
will  defeat  his  action;  but  his  negligence  that  concurs  with 
that  of  the  defendaut  in  producing  the  injury  or  accident,  as 
its  proximate  cause,  will  defeat  his  action.  Plaintiff's  negli- 
gence that  does  not  contribute,  as  its  proximate  cause,  to  pro- 
duce the  injury  or  accident,  will  not  defeat  his  action,  but 
goes  in  mitigation  of  damages.     (Post,  pp.  328-336.) 

Cases  cited:  Whirley  v.  Whiteman,  1  Head,  617;  EUiilroad  v. 
Pugh,  97  Tenn.,  627;  Dush  v.  Fitzhugh,  2  Lea,  307;  Railway 
Co.  V.  Hull,  88  Tenn.,  35;  Saunders  v.  City  Suburban  Railway, 
99  Tenn.,  135;  Barr  v.  Railroad,  105  Tenn.,  547. 

4.  Chabgb  of  Court.    Refusal  of  requests. 

If  the  Courtis  charge  as  given  covers  a  request  for  further  in- 
structions, it  is  not  error  to  refuse  it.     (Post,  p.  336.) 

5.  Same.    Same. 

It  is  not  error  for  the  Court  to  refuse  to  give  a  request  instruct- 
ing the  jury  that  a  street  railway  company  has  a  preferential 
right  of  way,  in  the  operation  of  its  cars  at  street  crossings,  over 


DECEMBER  TERM,  1901.  326 

NashTille,  etc.,  Railway  Co.  u  Norman. 

Tehides  and  pedestrians.      Such    companies   have  no  such 
preferential  right.     {Post,  pp.  336,  337.) 
Cases  cited :   Citizens*  Rapid   Transit  Co.  v.  Seag-rist,  96  Tenn., 
119;  Street  Railway  Co.  v.  Howard,  10»  Tenn.,  474. 

6.  Samjb.  Same, 
It  is  error  for  the  Court  to  refuse  to  give  a  request  for  further 
instructions,  not  covered  by  the  principal  charge,  presenting 
defendant's  theory  that  a  street  railway  company  is  not  liable 
for  injury  caused  by  collision  with  a  vehicle  that  came  sud- 
denly on  the  track  and  so  near  its  approaching  car  that  the 
accident  could  not  be  averted  by  the  motorman,  although  he 
exercised  due  care  and  did  all  that  was  possible  to  prevent  the 
collision.     (Post,  pp,  337-339,) 


FROM      DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of 
Davidson    County.       John    W.    Childress,    J. 

R.  F.  Jackson  and  J.  M.  Anderson  for 
Railway. 

Washington,    Allen    &    Rains    for    Norman. 

McAlister,  J.  The  plaintiff  below  recovered 
a  verdict  and  judgment  against  the  defendant 
companies  for  the  sum  of  $3,000.00  damages  for 
personal  injuries.  Both  companies  appealed  and 
have  assigned  errors.  The  gravamen  of  the  action 
is,  that  the  plaintiff,  while  driving  a  delivery 
wagon  drawn  by  two  horses,  was  injured  in  con- 
sequence    of     the     negligence     of     defendants,     their 
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servants  and  agents,  in  the  operation  of  a  street 
car  along  Front  Street,  in  the  city  of  Nashville. 
The  evidence  shows  that  the  accident  in  question 
occurred  about  11:30  o'clock  at  night.  The  grade 
of  Front  Street  from  the  Public  Square  to  Church 
Street  is  very  heavy,  Church  Street  intersects 
Front  Street  about  halfway  between  the  Public 
Square  and  Broad  Street.  At  the  time  of  the 
accident  the  plaintiff  was  in  the  act  of  deliver^ 
ing  freight  to  Diehl  &  Lord,  whose  business  house 
is  on  the  east  side  of  Front  Street,  and  about 
200  feet  below  Church  Street.  The  accident  oc- 
curred just  at  the  intersection  of  Church  and 
Front  streets.  There  is  evidence  tending  to  show 
that  plaintiff  was  proceeding  along  Church  Street 
at  a  moderate  rate  of  speed,  and  turned  into 
Front  Street,  going  in  a  diagonal  direction  across 
the  street  car  track  towards  the  business  house 
of  Diehl  &  Lord,  on  the  opposite  side  of  Front 
Street.  The  wagon  had  not  reached  the  track, 
but  the  horses'  heads  were  about  the  center  of 
the  track,  when  plaintiff  discovered  a  car  about 
100  feet  away.  He  immediately  pulled  his  horses 
to  the  right,  but  before  he  succeeded  in  getting 
away  from  the  track,  the  running  board  of  the 
car  struck  the  hub  of  the  wheel  and  the  double- 
tree of  the  wagon,  throwing  plaintiff  upon  the 
ground,  under  the  feet  of  his  horses  and  the 
wheels  of  his  wagon,  inflicting  upon  him  severe 
and    permanent    injuries.      There    is    evidence    tending 
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to  show  that  the  car  was  running  at  an  immod- 
erate and  dangerous  rate  of  speed,  and  that  the 
bell  was  not  rung  or  the  gong  sounded,  or  other 
signal    given    of    the    approach    of    the    car. 

Four  or  five  witnesses  prove  that  the  motor- 
man,  prior  to  the  accident,  did  not  ring  the  bell 
or  sound  the  gong;  that  the  car  was  running  at 
the  time  at  a  rate  of  speed  which  the  witnesses 
variously  estimate  from  twenty  to  thirty  miles  an 
hour,  in  violation  of  the  city  ordinance,  which 
prohibits  a  rate  of  speed  exceeding  six  miles  an 
hour.  The  speed  and  momentum  of  the  car  is 
further  shown  by  the  fact  that  the  wagon  with 
which  it  collided,  weighing  3,000  or  4,000  pounds, 
was  thrown  from  the  center  of  the  street  into 
the  gutter,  and  the  car  ran  a  hundred  feet  be- 
fpre  stopping.  There  is  also  evidence  tending  to 
show  that  the  motorman,  as  the  car  approached 
Church  Street,  could  have  seen  the  horses  and 
wagon  at  a  distance  of  100  feet,  but  made  no 
effort  to  check  the  car  or  put  it  under  control. 
The  insistence,  however,  of  counsel  for  the  com- 
pany under  this  assignment  of  error  is,  that  the 
injuries  sustained  by  plaintiff  resulted  from  his 
own  negligence  as  the  proximate  cause.  The  spec- 
ification is  that,  although  plaintiff  was  aware  that 
he  was  approaching  the  street  car  track,  he 
neither  looked  nor  listened,  but  drove  upon  the 
track  heedlessly  and  recklessly.  It  is  insisted  that 
this     fact     appears     from     the     plaintiff's     own     testi- 
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mony.  We  have  carefully  read  the  evidence,  and 
find  that  plaintiff  did  testify  that  as  he  ap- 
proached Front  Street  from  Church  Street,  he 
looked  up  Front  Street  in  the  direction  of  the 
Public  Square,  and  had  a  view  of  100  yards,  but 
saw    no    car. 

Plaintiff  states  that  his  horses  were  then  In  a 
jog  trot,  and  he  proceeded  to  cross  the  street  car 
track,  angling  to  the  right.  When  he  discovered 
the  car  approaching,  at  a  distance  of  only  100 
feet,  he  immediately  pulled  his  horses  to  the 
right  and  did  all  in  his  power  to  get  out 
of  the  way.  While  the  plaintiff  does  state  that 
he  looked  up  Front  Street  while  still  on  Church 
Street,  and  before  going  upon  the  street  car 
track,  the  cross-examination  weakened  his  testimony 
on  that  point,  and  left  the  impression  that  he 
was  not  testifying  from  positive  recollection  that 
he  looked,  but  from  his  general  habit  to  do  so. 
However,  the  plaintiff,  in  his  re-direct  examina- 
tion, repeats  with  more  or  less  positiveness  that 
he  did  look  before  going  upon  the  track.  The 
objections  now  urged  go  to  the  credibility  of  the 
witness,  and  the  weight  to  be  given  his  testi- 
mony, all  of  which  were  matters  for  the  deter- 
mination   of    the    jury. 

The  second  assignment  of  error  is  based  upon 
the  idea  that  the  Court,  in  his  instruction  to 
the  jury,  proceeded  upon  the  assumption  that  the 
effect    of    plaintiff's    testimony    was,    that    as    he    ap- 
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proached  the  track,  before  going  on  it,  he  looked 
up  the  street  to  see  if  a  car  was  approaching. 
It  is  insisted  that  this  was  a  judicial  construc- 
tion or  interpretation  of  the  plaintiff's  testimony, 
and  the  determination  by  the  Court  of  a  vital 
question,  which  was  earnestly  controverted  before 
the  jury.  In  other  words,  it  is  insisted  that, 
while  defendant's  counsel  was  contending  that  the 
plaintiff  had  not  testified  that  he  looked  up  Front 
Street  before  driving  his  horses  on  the  track,  the 
Court,  in  stating  the  contention  of  the  plaintiff, 
assumed  that  he  had  so  testified.  It  is  very 
obvious  that  the  Court,  in  the  use  of  the  lan- 
guage objected  to,  was  simply  stating  the  conten- 
tion of  the  plaintiff's  counsel  below,  and  stated 
no  fact  as  established  by  the  testimony.  The 
contention  of  counsel  for  plaintiff  below  and  in 
this  Court  was,  that  the  plaintiff,  before  going' 
upon  the  track,  looked  dnd  listened  for  the  ap- 
proach of  a  car,  and  we  do  not  perceive  that 
the  Court,  in  stating  the  respective  contentions  of 
the  parties,  infringed  in  any  manner  upon  the 
province    of    the    jury. 

The  third  assignment  of  error  is,  that  the 
Court  erred  in  refusing  the  following  supplemental 
instruction  asked  by  counsel  for  defendant  com- 
panies, namely:  "It  was  the  duty  of  plaintiff  to 
look  and  listen  for  the  apT>roach  of  the  car  bo- 
fore  attempting  to  pass  over  the  track,  and  if 
you     believe,     from     the     evidence,     that     he     failed 
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to  look  and  listen,  and  that  such  failure  was  the 
direct  and  proximate  cause  of  the  accident,  or 
directly  contributed  to  it  as  its  proximate  cause, 
your  verdict  should  be  for  the  defendant/'  It  is 
insisted  by  counsel  for  the  plaintiff  below,  this 
instruction  was  covered  by  the  ^neral  charge,  in 
which  the  Court  said,  as  follows:  "It  was  the 
duty  of  the  plaintiff  to  look  and  listen,  and  to 
have  his  horses  under  reasonable  control  as  he 
approached  the  cars,^'  etc.  The  Court,  after  fur- 
ther instructing  the  jury  upon  the  reciprocal  du- 
ties and  obligations  imposed  by  law  upon  the 
respective  parties  litigant,  concluded  as  follows: 
"With  these  general  principles  of  law,  you  wiU 
proceed  to  consider  the  facts  and  apply  the  same 
to  the  law  as  given  you  above,  and  find  such 
verdict  as  you  believe  warranted.  Otherwise  if 
you  find  that  the  plaintiff,  upon  the  night  in 
question,  undertook  to  cross  the  track  of  defend- 
ant, at  the  intersection  of  Church  and  Front 
streets,  that  he  failed  to  observe  the  precautions 
required  of  him,  as  explained  to  you  above,  and 
that,  by  reason  of  his  own  ne<^ligence,  and  in 
failing  to  observe  those  precautions,  he  drove  upon 
the  track  of  defendant  companies,  and  that  his  own 
negligence  was  the  proximate  and  controlling  cause 
of  the  accident  or  collision,  the  cause  without 
which  the  accident  would  not  have  occurred,  then 
in  that  event  you  should  find  for  the  defendant" 
The     Court     also     gave     in     his     general     charge     the 
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following  instruction:  "Again,  if  jou  should  find 
that  the  plaintiflPs  own  negligence  and  want  of 
care  and  precaution  contributed  to  the  accident, 
but  was  not  the  proximate  and  controlling  cause 
of  same,  this  would  not  deprive  the  plaintiff  of 
his  right  to  a  recovery,  but  should  be  taken  by 
you  into  account  in  mitigation  of  damages  that 
you    otherwise    would    allow." 

The  objection  to  the  charge  .and  the  refusal  to 
charge,  as  requested,  we  quote  at  length  from  the 
brief,  since  it  presents  very  clearly  and  pointedly 
the  allied  error,  as  follows:  "The  Judge,  in  his 
charge  to  the  jury,  after  defining  the  amount  of 
care  and  caution  incumbent  upon  plaintiff  to  avoid 
the  accident,  told  the  jury  that  if  they  found 
that  this  action  and  conduct  of  the  plaintiff,  de- 
scribing it,  was  the  proximate  and  controlling  cause 
of  the  accident,  the  cause  without  which  the  acci- 
dent would  not  have  occurred,  then,  in  that  event, 
the  jury  should  find  for  the  defendant.  It  will 
be  observed  in  this  instruction  of  the  Judge,  that 
plaintiff  was  to  be  defeated  in  his  action,  pro- 
vided only  that  the  jury  found  that  his  negli- 
gence was  the  proximate  and  controlling  cause  of 
the  accident,  the  cause  without  which  the  accident 
would  not  have  occurred.  The  Court  then  adds: 
^Again,  if  you  should  find  that  the  plaintiff's 
negligence  and  want  of  care  and  precaution  con- 
tributed to  the  accident,  but  was  not  the  proxi- 
mate    and     controlling     cause     of      the      same^     this 
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would  not  deprive  the  plaintiff  of  his  right  to  a 
recovery,  but  should  be  taken  by  you  into  ac- 
count in  mitigation  of  damages  that  you  would 
otherwise  allow.'  In  this  same  connection,  the 
defendant  was  entitled  to  have  charged  the  jury, 
not  only  as  the  Judge  did  charge,  that  if  his 
negligence  was  the  proximate  and  controlling 
cause  of  the  accident,  the  cause  without  which 
the  accident  would  not  have  occurred,  but  also 
the  further  principle  that  although  the  plaintiff's 
negligence  was  not  the  proximate  and  controlling 
cause  of  the  accident,  the  cause  without  which 
the  accident  would  not  have  occurred,  that  yet, 
if  they  found  that  the  proximate  and  controlling 
cause  of  the  accident  was  the  mutual  concurrent 
negligence  of  both  plaintiff  and  defendant,  that 
the    plaintiff    could    not    recover. 

"In  both  of  these  requests  this  idea  is  incor- 
porated, their  language  being  "that  the  n^ligence 
of  the  plaintiff  that  either  was  the  direct  and 
proximate  cause  of  the  accident,  or  directly  con- 
tributed to  it,  as  the  proximate  cause,  your  ver- 
dict   should    be    for    the    defendant." 

^*Tt  will  be  observed  that  the  Court  does  cor- 
rectly state  to  the  jury  that  if  the  plaintiff's 
negligence  and  want  of  care  and  precaution  re- 
motely contributed  to  the  accident,  but  was  not 
its  proximate  and  controlling  cause,  that  plaintiff 
would  not  be  defeated  of  his  recovery,  but  that 
this     fact     could     be     looked     to     only     in     mitigation 
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of  damages.  But  the  Court  no  where  in  its 
charge  tells  the  jury  that  if  the  plaintiff's  negli- 
gence and  want  of  care  and  precaution  contributed 
to  the  accident  as  its  proximate  cause,  that  plain- 
tiff would  be  barred  of  his  right  of.  recovery. 
The  only  charge  as  to  this  point  is,  that  in 
order  to  defeat  plaintiff's  right  of  recovery,  his 
negligence  must  be  the  proximate  and  controlling 
cause,  that  cause  without  which  the  accident 
would  not  have  occurred,  making  no  allowance 
whatever  for  the  doctrine  of  mutual  or  concurrent 
negligence    of    plaintiff    and    defendant." 

We  are  constrained  to  hold  that  the  objection 
thus  urged  to  the  charge  is  well  founded,  and 
the  Court  was  in  error  in  refusing  the  supple- 
mental request,  to  the  effect  that  if  the  plaintiff's 
negligence  contributed  proximately  to  the  accident, 
this  fact  would  defeat  the  right  of  recovery. 
In  other  words,  the  Court,  in  his  general  charge, 
only  covered  the  proposition  of  remote  contribu- 
tory negligence,  which  is  to  be  considered  in 
mitigation  of  damages,  but  wholly  ignored  the  doc- 
trine of  proximate  contributory  negligence,  which 
defeats  the  action.  In  Whirley  v.  Whiteman,  1 
Head,  617,  it  was  held  that,  "if  a  party  by  his 
own  gross  negligence  brings  an  injury  upon  him- 
self, or  contributed  to  such  injury,  he  cannot  re- 
cover; for  if  by  ordinary  care  and  prudence  he 
might  have  avoided  it,  he  must  be  regarded  as 
the    author    of    his    misfortune,     etc.     It    is    likewise 
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equally  true  that  in  case  of  mutual  negligence, 
where  the  parties  are  equally  blameable,  there 
can  be  no  recovery.  The  Court  reaffirmed  in  that 
case  the  general  principle  that  a  nerson  shall  not 
recover  for  an  injury  brought  wpon  himself  by 
his  own  want  of  reasonable  care  and  prudence, 
or  which  his  want  of  ordinary  care  contributed 
to  produce,  or  where  the  parties  must  be  viewed 
as    equally    culpable.^' 

Again,  Railroad  v.  Pugh,  18  Pickle,  627,  it  was 
stated,  viz. :  'The  rule  at  common  law,  and  in 
this  State  still  is,  that  any  contribution  to  an 
injury  which,  directly  produced  it,  would  bar  the 
action  in  any  case  where  statutory  provisions  to 
the  contrary  do  not  apply,  etc."  Proximate  con- 
tributory negligence  is  further  explained  in  the 
following  language:  "If  the  injury  was  caused 
by  the  plaintiflPs  conduct,  or  was  the  immediate 
result  of  the  plaintiffs  conduct,  to  which  the 
wrong  of  the  defendant  did  or  did  not  contribute 
as  an  immediate  cause,  the  plaintiff  cannot  re- 
cover,  but  must  bear  the  result  of  his  own  negli- 
gence or  conduct."  See,  also,  DiLsh  v.  Fitzhugh, 
2  Lea,  307.  In  Railway  Co.  v.  HuU,  4  Pickle, 
36,  the  Court  said,  viz.:  "The  jury  were  no 
where  told  that  the  negligence  of  the  plaintiff, 
which  might  and  ought  to  be  considered  in  miti- 
gation of  damages,  should  be  such  as  contributed 
remotely,  and  not  directly,  to  the  injury,  and 
that    if    the    negligence    of    the    plaintiffs    contributed 
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direxjtly  to  the  injury  as  the  proximate  cause 
thereof,  instead  of  remotely,  such  negligence  would 
be  a  complete  bar  to  any  recovery.  Contributory 
negligence  is,  when  it  proximately  contributes  to 
the  infliction  of  the  injury,  a  bar  to  an  action, 
because  a  person  cannot  be  permitted  to  rush 
upon  an  apparent  danje^er  and  then,  because  an 
injury  ensues,  saddle  the  other  party  with  the 
pecuniary  consequences  of  an  injury  which  his 
own  want  of  care  brought  upon  him."  In  Sauiv- 
ders  V.  City  Suburban  Railway,  15  Pickle,  135; 
the  Court  said,  viz.:  "The  (trial)  Court  rightly 
charged  the  jury  in  effect,  that  any  negligence 
on  the  part  of  the  plaintiff  that  contributed  tv^ 
the  injury  as  a  proximate  cause,  would  bar  his 
action,  and  that  any  negligence  on  his  part  that 
contributed  to  the  injury  as  a  remote  cause, 
should  be  considered  in  mitigation  of  damages 
otherwise  allowable."  In  Barr  v.  Railroad,  21 
Pickle,  547,  the  Court,  in  considering  the  appli- 
cation of  this  principle  to  the  facts,  said,  viz. : 
''The  defendant's  negligence  in  obstructing  the 
plaintiff's  rightful  passage  upon  the  highway  did 
not  justify  her  negligence  in  attempting  to  pass 
over  the  train.  They  were  both  in  fault,  and  the 
fault  of  one  concurred  directly  and  proximately 
with  that  of  the  other  in  producing  the  injury. 
It  is  not  a  case  of  proximate  negligence  on  the 
part  of  the  defendant,  and  remote  negligence  on 
the     part     of    the     plaintiff,     in     which     the     latter's 
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fault  goes  merely  in  mitigation  of  damages,  but 
it  is  a  case  of  proximate  negligence  on  the  part 
of  both,  in  which  the  latter's  fault  absolutely  bars 
her  action."  The  Circuit  Judge  was  therefore  in 
error  in  not  submitting  to  the  jury  this  supple- 
mental    instruction. 

The  fourth  assignment  of  error  is  based  upon 
a  supplemental  request  refused  by  the  court,  to 
the  effect  that  if  the  plaintiff  by  the  exercise 
of  reasonable  care  and  diligence  might  have  seen 
the  car  approaching  in  time  to  have  avoided  the 
accident,  he  could  not  recover,  but  we  think  this 
instruction  was  necessarily  embraced  in  the  general 
charge,  to  the  effect  that  if  the  plaintiff  failed 
to  look  and  listen  before  attempting  to  cross  the 
street  car  track,  this  fact  would  defeat  his  right 
of  recovery,  for  this  was  equivalent  to  instructing 
the  jury  that  if  the  plaintiff,  by  the  exercise  of 
ordinary  care  and  diligence  could  have  seen  the 
car  api^roaching,  and  failed  to  exercise  that  de- 
gree   of    care,    he    would    not    be    entitled    to    recover. 

The  sixth  assignment  is  that  the  Court  erred 
in     refusing    to    charge     as    follows: 

"The  street  car  company  had  the  preferred  right 
of  way  c>ver  and  along  the  track  for  the  passage 
of  its  cars,  because  such  cars  are  necessarily  con- 
fined to  the  tracks  laid  for  them,  and  cannot  run 
elsewhere."  This  instruction  was  properly  refused, 
because  in  contravention  of  the  rule  laid  down 
by    this    Court    in    Citizens'    Rapid    Transit    Co.    v. 
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Seigrist,  12  Pickle,  120,  in  which  it  was  held 
that  a  street  car  has  no  superior  rights  over 
vehicles  at  grade  crossings  or  at  street  intersec- 
tions. As  stated  in  Street  Railway  Co.  v.  How- 
ard, 18  Pickle,  47*4,  the  rule  is  that  at  cross- 
ings a  street  railway  company  has  in  the  opera- 
tion of  its  cars  no  preferential  right  of  way 
over    vehicles     and    pedestrians. 

The  seventh  assignment  of  error  is  that  the 
Court  erred  in  refusing  to  charge  the  following 
request,  namely:  "If  you  find  from  the  evidence 
that  while  the  agents  and  servants  in  charge  of 
the  car  were  exercising  ordinary  care  and  precau- 
tion, the  plaintiff  drove  upon  the  track  in  front 
of  the  moving  car  when  the  car  was  close  tq 
it;  that  the  motorman,  by  the  exercise  of  rea- 
sonable care  and  diligence,  could  not  stop  the 
car  in  time  to  prevent  the  collision,  the  defend- 
ants would  not  be  liable,  and  your  verdict  should 
be  in  their  favor."  This  request  embodied  the 
theory  of  the  defendants,  namely,  that  plaintiff's 
wagon  appeared  upon  the  track  so  suddenly,  and 
in  such  close  proximity  to  the  car,  that  it  was 
impossible  to  stop  the  car  in  time  tO'  prevent  the 
accident.  There  was  evidence  tending  to  support 
this  theory.  The  motorman  testified  that  as  he 
approached  Church  Street  he  sounded  his  gong, 
and  when  about  two-thirds  of  the  way  across 
Church  Street,  on  Front,  he  saw  plaintiff  coming 
in     a     rapid     trot     across     the     track;     that     he     at- 
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tempted  to  stop  his  car  by  setting  up  his  brake, 
and  pulled  his  reverse  lever  back;,  but  did  not 
put  on  the  current,  because  he  was  knocked  loose 
from  his  lever  by  the  horse's  head.  He  further 
states  that  he  had  on  no  current  at  the  time, 
and  was  running  very  slow;  that  he  was  standing 
at  the  time  of  the  accident  at  his  proper  place, 
about  the  middle  of  the  platform,  with  his  right 
hand  on  the  brake  and  his  left  on  the  controller. 
He  further  states  that  plaintiff's  wagon  came 
straight  across  from  Church  Street  to  the  track, 
and  that  the  horses  were  not  turned  until  they 
struck  the  car.  He  further  testified  that  his 
headlight  was  burning  and  could  have  been  seen  a 
distance  of  one  mile.  He  further  states  that  the 
gong  was  in  good  condition  and  could  be  heard 
one  hundred  yards  at  least,  and  probably  further, 
maybe  a  quarter  of  a  mile.  That  he  sounded 
it  when  15  or  20  feet  away  from  Church  Street 
and  when  he  crossed  it.  There  was  evidence  sub- 
mitted by  defendants  corroborating  the  testimony 
of  the  motorman  on  the  subject  of  the  speed  at 
which    the    car     was    traveling. 

Another  witness  testified  that  he  made  an  ex- 
amination of  the  street  car  after  the  accident,  at 
the  shed,  and  found  that  the  headlight  box  had 
a  hole  punched  in  the  side  and  the  reflector  had 
a  dent  in  it.  The  glass  in  the  headlight  was 
also    broken     out.       The    hole    in    the    headlight    box 
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was  on  the  right-hand  side,  as  was  also  the  dent 
in    the    reflector. 

It  is  argaed  that  it  was  impossible  for  the 
headlight  to  have  been  mashed  and  dented  in 
the  manner  described  without  an  external  collision 
with  an  object  from  the  side  and  in  front  of 
the  car.  The  theory  of  defendant  was  that  as 
the  head  of  the  lead  or  left-hand  horse  was  pro- 
jected on  the  front  platform  from  the  side,  that 
the  tongue  of  the  wagon  inflicted  the  injury  to 
the    headlight. 

The  supplemental  request  presented  the  theory 
of  the  defendant,  and  was  supported  by  the  tes- 
timony just  mentioned.  The  Court,  in  his  general 
charge,  except  in  stating  the  contention  of  the  re- 
spective parties,  did  not  touch  upon  this  theory. 
The  defendant  was  entitled  to  have  the  jury  in- 
structed upon  the  law  applicable  to  its  theory 
of  the  case,  and  the  refusal  of  the  Court  to  do 
so    is    a  reversible    error. 

For  the  errors  indicated,  the  judgment  is  re- 
versed   and    the    cause    remanded. 
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Saundess    V.     Savaqs. 

(Nashville.      March     1,     1902.) 

Constitutional  Law.    Subject  and  title  of  statutes, 

A  statute  is  unconstitutional  and  void,  as  embracing  more  in  its 
body  than  is  expressed  iniits  title,  which,  under  the  title  ''An 
act  authorizing  parties  defendant  in  certain  actions  to  sever, 
and  to  have  the  cause  as  to  themselves  transferred  to  the 
county  of  their  residence,"  provides  not  only  for  transfer  of 
causes  where  there  is  a  plurality  of  defendants  and  severance, 
but  likewise  authorizes  such  transfer  where  there  is  only  a 
single  defendant. 

Constitution  construed:  Art.  II,  {17. 

Act  construed:  Acts  1871,  Ch.  126. 

Code  construed:  {{  4559-4566  (S.);  {{  3551-3558  (M.  &  V.). 

Cases  cited:  State  v.  Bradt,  103  Tenn.,  584;  Hyman  v.  State,  87 
Tenn.,  109;  State  ex  ret  v.  Schlitz  Brewing  Co.,  104  Tenn., 
726. 


FBOM     WABBEN. 


Appeal  in  error  from  the  Circuit  Court  of 
Warren    County.      M.    D.     Smallman,    J. 

CoLYAE   &   Daniel   and    Stockell   for    Saunders. 

John    P.     Helms    for     Savage. 

Beabd^  J.  This  is  an  action  of  libel  brought 
by  the  plaintiflF  against  the  defendant,  in  which 
it     is     alleged     that    the     defendant,     in     an     answer 
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and  cross-bill  filed  in  a  cause  instituted  against 
him  in  the  Chancery  Court  of  White  County  by 
the  plaintiff,  had,  without  probable  cause,  mali- 
ciously, wantonly,  and  falsely  uttered  certain  gross- 
ly defamatory  words  of  and  concerning  her,  to 
her     damage     $60,000.00. 

The  present  action  was  begun  in  the  Circuit 
Court  of  Davidson  County,  within  whose  jurisdic- 
tion the  defendant  was  when  the  summons  was 
served    upon    him. 

To  the  declaration  in  the  case  the  defendant 
filed  a  demurrer,  but  before  action  was  taken  on 
it,  he  presented  a  petition  to  the  Court,  in  which 
he  averred  that  he  was  a  citizen  of  Warren 
County,  Tennessee,  and  as  such  was  entitled  to 
have  the  cause  transferred  to  the  Circuit  Court 
of  that  county  for  trial,  under  and  by  virtue  of 
the  terms  of  Ch.  126  of  the  Acts  of  1871, 
carried  into  Shannon's  Code  from  §§  4559  to  4566, 
inclusive,  and  praying  that  an  order  be  entered 
transferring  it  to  that  Court  for  trial.  Over  the 
objection  of  the  plaintiff  below,  it  was  so  or- 
dered. The  record  was  thereupon  transmitted  to 
the  Circuit  Court  of  Warren  County,  and  the 
case  there  docketed.  Subsequently  the  demurrer 
was  argued,  and  the  trial  Judge,  sustaining  its 
fourth  ground,  dismissed  the  suit.  The  plaintiff 
has  brought  up  the  cause  by  an  appeal  in  the 
nature  of  a  writ  of  error,  and  assigns  as  reasons 
for     reversal,     the    action     of    the     Circuit     Court     of 
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Davidson  County  in  ordering  the  removal  of  the 
cause,  and  that  of  the  trial  Judge  in  Warren 
County    in    sustaining    the    demurrer. 

The  Act  of  1871,  under  which  the  removal  was 
effected,  is  assailed  as  unconstitutional  on  a  num- 
ber of  grounds.  Only  one  of  the  grounds  will 
be  considered  by  us,  as  its  determination  will  be 
decisive    of    the    contention    of    plaintiff.  ^ 

The  Act  is  entitled,  "An  Act  authorizing  par- 
ties defendant  in  certain  actions  to  sever,  and  to 
have  the  cause  as  to  themselves  transferred  to  the 
county    of    their    residence." 

The  first  section  of  the  Act  provides  "that  in 
all  suits  for  damages  done  the  character  of  any 
person  .  .  .  each  defendant  therein,  if 
there    be    more    than    one        .  shall    have 

the  right  ...  to  sever 
and  have  the  suit  as  to  himself  separated  tried. 
The  provision  of  the  second  section 
is  as  follows:  "That  in  all  causes  now  Trending, 
or  that  may  be  hereafter  instituted,  in  any  of 
the  Courts  of  this  State,  wherein  any  one  or 
more  of  the  defendants  thereto  shall  avail  them- 
selves of  the  right  to  sever,  .  .  .  then 
any  defendant  so  severing,  who  may 
have  been  at  the  commencement  of  the  suit  a 
resident  of  any  other  county  of  the  State  than 
the  one  wherein  said  suit  is  pending 
shall  be  entitled  to  have  the  cause  as  to  himself 
removed     to     the     county     of     his     residence."       The 
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remainder  of  the  section  and  Sec.  3,  provide  the 
mode  hy  which  this  removal  is  accomplished; 
while  Sec.  4  grants  an  appeal  to  this  Court 
from  the  action  of  the  Court  failing  or  refusing 
to  make  the  order  for  the  transfer,  in  a  case 
covered    by    Sec.    2    of    the    Act. 

It  will  be  observed  that  none  of  the  Sections 
already  referred  to  apply  to  the  case  of  the 
defendant  below^  as  he  was  the  sole  defendant, 
and  there  could  be  no  order  of  severance,  which 
under  Sec.  2  precedes  the  application  for  a  re- 
moval   to    the    county    of    the    petitioner's    residence. 

But  the  right  of  removal  is  rested  upon  Sec* 
5,  which  is  as  follows:  "Be  it  further  enacted, 
That  the  benefits  of  this  Act  shall  apply  to  and 
have  full  force  and  effect  in  all  suits  for  dam- 
ages done  the  character  of  any  individual,  where 
there  is  only  one  defendant,  so  far  as  said  Act 
applies  to  the  removal  of  causes  to  the  county 
of  the  defendant's  residence,  and  in  all  such 
causes  now  pending  or  that  may  hereafter  be 
brought  against  any  person  in  any  county  not  of 
his  own  residence,  such  person  or  defendant  shall 
be  entitled,  in  the  same  manner  and  with  all 
the  rights  and  privileges  specified  and  granted 
herein  to  defendants  where  a  severance  occurs,  to 
have  said  cause  removed  to  the  county  of  his 
residence,  and  there  tried  as  if  originally  insti- 
tuted   in    such    county." 

This     section     unquestionably     justified     the     action 
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of  the  Circuit  Court  of  Davidson  County  in  or- 
dering the  removal  in  this  cause  if  valid,  and 
the  question  is,  was  the  section  constitutionally 
enacted  ? 

We  think  not.  Leaving  out  of  view  other  ob- 
jections, we  are  satisfied  that  the  Act  cannot  be 
sustained,  inasmuch  as  the  section  under  which 
this  removal  was  made  is  outside  the  title,  and 
is  not  in  any  sense  germane  to  the  subject  sug- 
gested by  the  title.  This  "authorizes  parties  de- 
fendant in  certain  actions  to  sever  and  to  have 
the  cause  as  to  themselves  transferred  to  the 
county  of  their  residence."  By  its  terms  it  em- 
braces only  actions  where  two  or  more  are  de- 
fendants, for  unless  there  be  more  than  one  de- 
fendant, there  is  no  room  for  severance.  And  so 
the  sections  one,  two,  three,  and  four  contemplate 
an  application  of  this  statutory  rule,  only  where 
the  action  is  against  two  or  more,  and  they  fall 
directly  within  the  limits  of  the  title.  But  it  is 
otherwise  as  to  Sec.  5.  This  seems  to  have  been 
added  as  an  afterthought.  It  would  appear  dear 
that  it  was  not  a  part  of  the  original  plan,  but 
was  added  after  this  had  been  perfected.  That 
contemplated  and  provided  a  remedy  for  a  de- 
fendant who,  associated  with  another  defendant  or 
other  defendants,  was  sued  for  defamation  of  chai^ 
acter,  while  Sec.  5  gives  the  benefits  of  the  Act 
to  a  defendant  who  stands  alone  in  such  an 
action. 
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The  title  is  restrictive,  and  by  no  rule  of 
construction  can  be  made  to  embrace  an  action 
for  defamation  of  character  brought  against  a  sin- 
gle defendant.  No  reason  can  be  suggested  for 
a  distinction  between  the  two  cases.  If  it  was 
proper  to  provide  the  remedy  of  removal  in  the 
one,  it  was  equally  so  in  the  other  case.  But 
this  could  only  be  done  within  the  constitutional 
provision,    which    is    as    follows: 

^•IsTo  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title."  Art.  11,  Sec.  17,  State 
Constitution. 

Illustrations  of  statutes  held  to  be  void,  be- 
cause of  a  violation  of  this  clause,  or  section, 
may  be  found  in  State  v.  Bradt,  103  Tenn., 
584,    and    Hyman    v.    State,    87    Tenn.,    109. 

Upon  an  examination  it  will  be  found  that 
the  sections  of  the  Acts,  the  subject  of  contro- 
versy in  these  cases,  were  not  more  foreign  to 
their  respective  titles  than  is  the  section  in  the 
Act  which  is  presented  for  consideration  in  this 
case. 

It  is  settled,  'beyond  debate,  that  the  constitu- 
tional provision  quoted  above  "is  mandatory  as  to 
the  singleness  of  the  subject  of  the  bill  and  as 
to  the  expression  of  that  subject  in  the  title,  and 
if  a  given  bill  embraces  two  subjects,  or  but 
one  subject,  and  it  is  not  expressed  in  the  titk-, 
the    attempted    legislation    is    invalid    in    toto."     Stnte 
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ex  rel.  v.  Schlitz  Brewing  Co.,  104  Tenn.,  726. 
Upon  the  authority  of  the  cases,  many  of  which 
are  cited  in  the  opinion,  from  which  this  quota- 
tion is  made,  construing  this  provision  of  the 
Constitution,  we  are  constrained  to  hold  the  act 
in    question    void. 

This  being  so,  the  action  of  the  Circuit  Court 
of  Warren  County,  on  the  demurrer,  was  coram 
nan  judice.  Its  judgment  is,  therefore,  reversed, 
and  the  case  will  be  remanded  to  that  Court, 
with  the  direction  that  the  record  be  transmitted 
to  the  Circuit  Court  of  Davidson  County,  where 
the  demurrer  will  be  acted  upon,  and  such  other 
steps  be  taken  as  may  be  necessary  or  proper  in 
the    cause. 
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TbAUGHBEB     I;.      SMXIiSEB. 

(NashviUe.      March    1,    1902.) 

1.  JuBT  Tbial.    Erroneously  refused  in  Chancery  Court. 

It  18  error  for  the  Chancellor  to  refuse  complainant's  demand 
for  jnry  trial  of  the  issues  of  fact  presented  by  his  bill,  and 
denied  by  the  answer,  averring  the  making  of  a  will  by  a 
testator  when  he  was  sane  and  its  destruction  by  him  when 
insane,  and  seeking  to  set  it  up,  and  also  ayerring  conveyance 
of  the  devised  property  by  him  while  insane,  and  seeking  to 
set  it  aside. 

2.  CouBT  OF  Chakcbby  Apfbals.    Finding  of,  in  double  aspect. 
Where  the  Court  of   Chancery  Appeals  reverses  a  chancery 

cause  on  complainant's  appeal,  on  account  of  the  Chancellor's 
refusal  of  his  demand  for  a  jury  trial  and  remands  the  cause 
for  a  new  trial,  and  likewise  embraces  in  its  opinion  a  finding 
in  complainant's  favor  upon  the  facts,  refusing,  however,  to 
pronounce  final  decree  thereon,  this  Court  will  not,  upon 
complainant's  appeal  from  that  decree,  permit  him  to  abandon 
his  claim  for  new  trial  and  take  final  decree  on  the  finding  of 
facts  in  his  favor. 

3.  Costs.    AdjudUxOUmof. 

It  is  not  error  to  adjudicate  aliquot  parts  of  the  costs  of  a  chan- 
cery cause  against  the  several  defendants  and  to  refuse  to 
pronounce  joint  decree  for  same  against  all  of  the  defendants, 
where  the  defendants  claim  separate  undivided  interests  in 
the  property  involved,  which  are  not  identical,  but  to  some 
extent  hostile. 
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IL  C.  True^  John  F.  House  and  Joel  B. 
Fort    for    Traughber. 

A.  E.  Garner  and  Louis  T.  Cobbs  for  Smel- 
ser. 

Wilkes^  J.  The  bill  in  this  cause  was  filed 
to  set  up  a  will,  which  it  is  claimed  was  made 
by  G.  W.  Smelser  when  of  sound  mind,  and  af- 
terward destroyed  by  him  when  of  unsound  mind, 
ard  which  he  was  induced  to  destroy  by  fraud 
and  undue  influence.  Also  to  set  aside  a  deed 
which  Smelser  made  to  J.  T.  and  Emiline  Aikin 
for  certain  lands,  and  a  sale  of  personal  property, 
on  the  ground  that  the  sales  and  conveyances 
were  procured  by  fraud  and  undue  influence,  and 
while  the  maker  was  of  unsound  mind.  Com- 
plainant demanded  a  jury  to  try  the  issues  pre- 
sented In  the  case,  which  demand  was  resisted 
b3'  the  defendants  and  refused  by  the  Chancellor, 
to     which     action     complainant    excepted. 

Proof  was  taken,  and  on  final  hearing  the 
Chancellor  found  for  the  defendants  and .  dismissed 
complainant's  bill,  taxing  him  with  the  costs.  Com- 
plainant   appealed    and    assigned    two    errors. 

1.  That  tlie  Chancellor  erred  in  refusing  a 
jury    upon    complainant's    demand,    and 

2.  That  he  erred  in  holding  that  the  equities 
of  the  bill  were  met  and  denied  by  the  answers 
of    defendants,    and    not    sustained    by    the    evidence. 

The     Court    of     Chancery    Appeals     held    that    the 
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Chancellor  erred  in  not  granting  the  trial  by 
jun',  and  reversed  the  case  upon  this  ground,  and 
remanded  the  cause  for  trial  before  a  jury  in 
the     Court    below. 

The  Court  of  Chancery  Appeals,  however,  was 
of  opinion  it  was  its  duty  to  find  the  facts  in 
the  case  from  the  record,  stating,  in  substance, 
that  it  was  so  done  in  view  of  the  fact  that 
the  Supreme  Court  might  not  concur  in  their 
opinion  as  to  the  right  of  complainant  to  a  jury 
trial,  and  in  that  event  the  facts  should  be 
found  by  that  Court,  and  that  the  Supreme  Court 
could  thereupon  render  such  decree  on  the  facts 
as     it     might     see     proper. 

The  complainant  has  appealed  to  this  Court  and 
assigned  errors.  The  defendants  are  content  to 
abide  the  decree  of  the  Court  of  Chancery  Ap- 
peals,   and    have    not    appealed. 

We  thus  have  the  complainant  entirely  success- 
ful in  his  contentions  before  the  Court  of  Chan- 
cery Appeals  on  every  point  appealing  from  the 
decree  of  that  Court,  and  the  defendants,  who 
lost  everything  before  that  Court,  content  to  abide 
its  decision  and  resisting  the  appeal  of  the  com- 
plainant   to    this    Court. 

But  while  this  is  true,  it  is  apparent  that 
the  result  of  the  holding  of  the  Court  of  Chan- 
cery Appeals  is  unfavorable  to  the  appellant,  and 
to  some  extent  favorable  to  the  defendants.  While 
facts     are     found     which     would     entitle     the     com- 
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plainant  to  relief  on  the  merits,  he  is  not  given 
the  benefit  of  this  finding,  but  is  remitted  to 
the  Court  below  to  litigate  the  same  facts  before 
a  jury,  and  with  a  provision  in  the  opinion  of 
the  Court  of  Chancery  Appeals  that  its  finding 
in  his  favor  shall  not  be  called  to  the  attention 
of  the  jury,  nor  allowed  in  any  manner  to  influ- 
ence the  determination  of  the  issue  submitted  to 
them. 

On  the  other  hand,  while  the  facts  are  found 
entirely  against  defendants,  it  is  the  result  of  the 
holding  of  the  Court  of  Chancery  Appeals  that 
it  shall  be  held  for  nothing,  but  defendants  are 
allowed  to  relitigate  the  facts  in  the  Court  below 
before  a  jury,  and  without  any  prejudice  arising 
out    of    the    finding    against    them    by    that  Court 

The  Court  of  Chancery  Appeals,  while  it  finds 
the  facts,  makes  no  decree  upon  them.  The  only 
decree  it  makes  is  that  the  cause  be  remanded 
to  the  Court  below  for  a  trial  before  a  jury 
of  the  facts  which  it  has  already  found  and 
reported. 

The  contention  of  the  appellant  in  this  Court 
is  not  that  it  was  error  to  hold  that  a  jury 
should  have  been  granted  in  the  Court  below.  It 
is  still  insisted  that  complainant  was  entitled  to 
a  jury.  But  the  contention  now  is  that  the 
Court  of  Chancery  Appeals,  having  proceeded  to 
find  the  facts,  should  have  gone  further  and  ren- 
dered   decree    thereon,    disregarding    the    iury    feature. 
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We  have  no  contest,  therefore,  over  the  decree 
the  Court  of  Chancery  Appeals  did  render,  which 
held  complainant  entitled  to  a  jury,  but  it  is 
insisted  that  the  Court  of  Chancery  Appeals 
should  not  have  remanded,  but  should  have  given 
judgment     on    its    findings    of    fact. 

The  Chancellor  having  incorrectly  denied  the 
complainant  his  demand  for  a  jury,  and  he  hav- 
ing excepted  to  his  action,  and  having  pressed 
his  exception,  and  the  refusal  as  an  error  on  the 
appeal,  and  having  been  successful  in  the  Court 
of  Chancery  Appeals,  he  must  accept  the  result 
of  his  success  and  proceed  to  have  his  case 
heard  before  a  jury  as  demanded  by  him  in 
both  Courts.  He  cannot  be  allowed  in  this  Court 
to  say  that  he  will  not  accept  the  relief  which 
he  sought  for  in  the  Court  below,  but  will  bo 
held  to  take  that  for  which  he  asked.  In  this 
aspect  of  the  case,  the  finding  of  facts  by  the 
Court  of  Chancery  Appeals  must  be  treated  as 
superfluous. 

It  was  not  designed  to  have  any  force  and 
effect  unless  this  Court  should  be  of  opinion 
there  was  error  in  its  granting  a  jury  to  com- 
plainant, as  asked  for  by  him,  but  this  Court  be- 
ing of  opinion  that  the  action  of  the  Court  of 
Chancery  Appeals,  in  granting  the  trial  by  jury, 
and  remanding  for  that  purpose,  is  correct,  on 
appellant's  insistence,  the  subsequent  action  of  the 
Court    of    Chancery    Appeals    must    pass    for    naught 
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and    be    treated    as    though    it    had    never    been    had. 

Objection  is  made  as  to  the  adjudication  of 
the  costs  of  appeal  by  the  Court  of  Chancery 
Appeals.  As  finally  adjudicated  bv  that  Court, 
the  costs  of  appeal  were  divided  into  three  parts, 
and  it  was  directed  that  one-third  be  paid  by 
Aikin  and  wife,  one-third  by  Stephen  Smelser, 
and  one-third  by  Mary  Cook.  It  is  insisted 
that  these  costs  should  have  been  taxed  jointly 
against  the  three,  so  that,  in  the  event  of  the 
insolvency  of  either,  the  entire  costs  could  be 
made  out  of  the  others.  The  Court  of  Chan- 
cery Appeals  based  their  adjudication  and  division, 
of  the  costs  upon  the  fact  each  claimed  separate 
imdivided  interests  in  the  property  in  litigation, 
and  their  interests  were  not  identical,  but  to  some 
extent    hostile    to    each    other. 

We  think  this  is  an  equitable  disposition  of 
the  costs,  as  each  litigated  for  his  own  share, 
and  the  decree  of  the  Court  of  Chancerv  Appeals 
as    to    the    costs    will    not    be    disturbed. 

Upon  the  whole  case,  we  see  no  reversible  error 
in  the  decree  of  the  Court  of  Chancery  Appeals, 
and    it    is    affirmed,    and    the    cause    remanded. 
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WooLARD     V.     Nashville. 

(Nashville.       March    8,     1902.) 

1.  Eminent  Domain.    StaMUory  method  of  condemning  property  ex- 

cliisive. 

The  method  prescribed  by  statute  for  condemnation  of  private 
property  for  public  use  is  exclusive.  And  the  owner  of  prop- 
erty taken  for  public  use  must  pursue  the  remedy  prescribed 
by  the  statute,  and  cannot  abandon  that  remedy  and  maintain 
an  action  against  the  taker  for  damages.     {Post^  p.  358.) 

Cases  cited:  Mitchell  v.  Franklin  Turnpike  Co.,  3  Hum.,  456; 
Colcough  V.  Nashville,  etc.,  R.  Co.,  2  Head,  171. 

2.  Same.     City's  power  to  condemn  for  viaduct  and  its  approaches 

sustained. 

A  municipal  corx>oration  whose  charter  authorizes  it  **to  take 
and  appropriate  ground  for  widening  streets  or  parts  thereof, 
or  for  laying  out  new  streets,  avenues,  squares,  parks,  or 
promenades,  when  the  public  convenience  requires  it,"  under 
certain  provisions  of  the  Code  regulating  the  exercise  of  the 
power  of  eminent  domain,  has  power  to  condemn  private  prop- 
erty necessary  to  the  construction  of  a  viaduct  and  its  ap- 
proaches over  and  along  an  existing  street.   (Post,  pp.  359,  360.) 

Act  construed:  Acts  1883,  Cb.  — . 

3.  Same.     Construction  of  statutes  relating  to  is  strict. 

Statutes  relating  to  the  taking  of  private  property  for  public  use 
are  strictly  construed,  and  the  courts  cannot  dispense  with 
forms  and  conditions  therein  prescribed  for  protection  of  the 
property  owner  upon  any  idea  that  they  are  nonessential. 
{Post,  p.  361.) 

Case  cited:  White  v.  Railroad,  7  Heis.,  540. 

4.  Sams.    Prepayment  of  price  required. 

Prepayment  by  a  city  of  the  price  of  private  property  taken  for 
public  use  for  the  erection  of  a  viaduct  and  its  approaches  is 
required  by  a  statute  providing  that  ^'on  payment  of  said 
34P— 23 
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damages  into  the  office  of  the  Recorder,  for  the  benefit  of  the 
owner  of  the  land,  the  Mayor  and  Aldermen,  first  allowing 
said  owner  a  reasonable  time  therefor,  may  order  the  street, 
alley,  or  commons  to  be  opened.'*    (Post,  pp.  360-362,) 
Code  construed:  Code  { 1083  (S.);  {  1662  (M.  &  V.);  §  1389  (T.  &  S.). 

5.  Same.    Abandonment  of  condemnation  proceeding  by  cUy  does  not 

exist,  when, 

A  city  will  not  be  held  to  have  abandoned  its  claim  to  private 
property  condemned  for  public  use — e,  flf.,  for  a  viaduct  and  its 
approaches,  by  the  mere  fact  of  its  failure  to  pay  the  assessed 
value  thereof  into  the  office  of  the  Recorder  as  required  by  the 
statute,  where  it  is  clear  that  abandonment  was  not  intended 
or  in  fact  made,  but  the  city,  on  the  contrary,  has  taken  pos- 
session of  the  property,  and  in  fact  appropriated  it  to  the  use 
for  which  it  was  condemned.     {Post,  pp.  362-366.) 

Case  cited:  Tuttle  v,  Knox  County,  89  Tenn.,  157. 

6.  Same.    Prepayment  of  price  of  condemned  property  loaived  by 

owner,  when, 

A  party  for  whose  benefit  a  constitutional  or  statutory  provision 
is  made  may  waive  same  expressly  or  by  implication.  And 
the  owner  of  property  condemned  by  a  city  for  public  use — c  g., 
for  erection  of  a  viaduct  and  its  approaches,  waives  his  con- 
stitutional and  statutory  right  to  have  the  price  thereof  paid 
before  it  is  actually  taken,  by  appearing  before  the  commis- 
sioners appointed  to  assess  its  value,  and  undertaking  to  con- 
trol the  award  or  the  amount  of  it,  and  by  failing  to  appeal  there- 
from, and  by  permitting  the  city,  without  insisting  upon  pre- 
payment of  the  price  fixed,  to  take  possession  of  same  and 
erect  the  proposed  improvements.     {Post,  pp.  366-368,) 

Case  cited:  Anderson  v.  Turbeville,  6  Cold.,  150. 

7.  Same.    Statute  not  void  for  failure  to  re^iire  notice  of  condenmO' 

tton  proceedings,  when. 

A  statute  authorizing  condemnation  of  private  property  for  pub- 
lic use  must,  to  be  valid,  require  reasonable  notice  of  the  con- 
demnation proceedings  to  be  given  the  property  owner,  but 
such  requirement  need  not  be  express,  but  may  be  implied. 
And  the  giving  of  the  requisite  notice  is  necessarily  implied 
from  a  provision  in  the  statute  permitting  the  property  owner 
to  appeal  from  the  award  made  by  the  commissioners  ap- 
pointed to  assess  damages.     {Post,  pp.  368-370,) 

Code  construed:  {  1982  (S.);  {  1662  (M.  A  V.);  { 1889  (T.  &  S.). 
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8.  MuNiciPAi.  CoBPOBATiONS.  Ordinaiice  vcLlAdly  passed,  when. 
A  city  ordinance  for  the  condemnation  of  private  property  for 
public  use — e.  g.,  for  a  viaduct  and  its  [approacheB,  is  not  one 
**  for  public  improvement  and  public  expenditure,"  that  must 
originate  with  the  Board  of  Public  Works,  within  the  meaning* 
of  a  provision  in  the  city  charter  requiring  that  **all  bills  for 
public  improvement  and  public  expenditure  shall  be  prepared 
and  signed  by  the  Board  of  Public  Works  and  introduced  in 
the  City  Council  by  the  Board  of  Public  Works,"  especially 
where  other  provisions  of  the  charter  require  the  Board  of 
Public  Works  to  make  a  '* careful  estimate"  of  the  cost  of 
work  or  material  essential  to  any  '*  work  or  purchase  "  they 
may  deem  advisable,  and  to  transmit  this  estimate,  with  an 
ordinance  authorizing  the  necessary  expenditure  therefor,  to 
the  City  Council.  {Post,  pp.  370-373.) 
Act  construed:  Acts  1883,  Ch.  114. 


PBOM      DAVIDBON. 


Appeal  in  error  from  the  Circuit  Court  of 
Davidson    County.      J.    W.    Bonner,    J. 

W.  R.  Chambers,  James  B.  Newman  and 
Thos.     E.     Matthews     for     Woolard. 

McCoNNico   &   McAlister   for   Nashville. 

Beard,  J.  The  plaintiffs  are  the  owners  of  a 
house  and  lot  fronting  on  Church  Street,  in  the 
city  of  Nashville,  the  south  boundary  line  of 
the  lot  corresponding  with  the  middle  line  of  the 
street  They  have  instituted  this  suit  to  recover 
damages     inflicted     by     the     city,     according     to     the 
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averments  of  the  declaration,  in  the  construction 
of  a  viaduct  built  along  and  over  Church  Street 
(and  the  approaches  thereto),  which  runs  in  front 
of  the  'Tiouse  of  plaintiflFs,  seriously  interfering 
with  the  right  of  ingress  to  and  egress  therefrom, 
and  otherwise  inflicting  injury  upon  their  prop- 
erty." 

The  defense  of  the  city,  as  set  forth  in  its 
pleas,  is  that,  in  pursuance  of  certain  provisions 
of  its  charter,  an  ordinance  was  properly  and  le- 
gally passed,  by  which  so  much  of  the  right, 
title,  and  interest  of  the  plaintiffs  in  this  prop- 
erty as  was  needed  for  the  construction  of  the 
viaduct  and  approaches,  was  condemned;  that  by 
said  ordinance,  seven  freeholders  were  named,  who 
were  directed  to  examine  the  property  of  and 
assess  the  damages  that  would  be  sustained  by  the 
plaintiffs  from  the  work  contemplated,  and  report 
the  same  to  the  Mayor  and  City  Council  of 
Nashville;  that  these  freeholders,  after  being  duly 
sworn,  made  examination  of  the  premises;  that 
plaintiffs,  having  notice  of  the  pendency  of  the 
proceeding,  appeared  before  the  freeholders,  intro- 
duced evidence,  and  filed  a  written  statement  of 
the  damages  which  they  claimed  their  property 
would  sustain;  that  these  freeholders  thereupon 
awarded  to  plaintiff  the  sum  of  $5,400.00  as 
damages  to  their  property,  and  made  a  formal 
report  thereof  to  the  proper  authorities  of  the 
city,    who    caused    it    to    be    spread    on    the    minutes 
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by  the  Recorder,  and  that  it  was  onlv  thereafter 
that  the  city  erected  the  viaduct  and  approaches 
complained    of. 

It  is  further  averred  that  plaintiff  did  not  ap- 
peal from  the  condemnation  proceedings,  and  the 
award  made  in  pursuance  thereof,  and  that,  fail- 
ing to  do  so,  they  were  without  remedy  in  this 
cause;  and,  still  further,  that  by  appearing  and 
giving  evidence  in  the  progress  of  these  proceed- 
ings, they  had  estopped  themselves  from  denying 
the  jurisdiction  of  these  freeholders  to  make  the 
award. 

To  these  pleas  a  .  demurrer,  containing  several 
grounds,  was  interposed,  only  four  of  which  need 
be     noticed. 

The  first  and  second  of  these  grounds  in  effect 
raise  the  same  question,  to  wit:  that  the  ordi- 
nance providing  for  the  condemnation  of  the  prop- 
erty of  the  plaintiff,  and  the  condemnation  pro- 
ceedings, were  without  any  warrant  in  law,  and 
were,  therefore,  void;  the  third  insists  that  the 
pleas  are  fatally  defective  in  failing  to  allege 
that  the  $5,400.00  awarded  as  damages  had  been 
paid  into  the  hands  of  the  Recorder  of  the  city 
before  the  erection  of  the  viaduct  and  approaches, 
as  required  by  the  statute,  as  without  such  pay- 
ment "the  condemnation  of  the  property  of  the 
plaintiffs  and  all  proceedings  based  thereon  are 
void";  and  the  last,  that  the  statute  failed  to 
provide    for    notice    to    owners,    whose    property    was 
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sought  for  condiemnation,  of  the  institution  or 
pendency  of  the  proceedings,  and  also  for  the 
payment    of    compensation. 

This  demurrer  having  been  overruled,  the  plain- 
tiff thereupon  filed  two  replications,  in  the  first 
of  which  they  say  no  such  ordinance  was  passed, 
as  is  alleged  in  the  pleas  of  the  defendant,  and 
in  the  second,  that  no  part  of  the  $5,400.00 
awarded  plaintiff  as  damages  has  been  paid  into 
the  office  of  defendant's  Recorder  for  the  benefit 
of  plaintiffs,  as  required  by  §  1982  of  the  Code 
(Shannon's)     of    Tennessee. 

Issue  of  fact  was  taken  to  the  first  of  these 
replications,  and  a  demurrer  was  interposed  to  the 
second.  This  demurrer  was  sustained,  and  the 
trial  then  proceeded  upon  the  issue  raised  to  the 
first  replication,  which  resulted  in  a  judgment  in 
favor  of  the  defendant.  The  case  is  before  us 
on  appeal  in  the  nature  of  a  writ  of  error 
prosecuted    by    the     plaintiffs. 

If  not  conceded,  at  least  it  may  be  assumed 
as  true,  that  the  remedy  provided  by  statute  for 
the  owner  whose  land  is  taken  under  the  doctrine 
of  eminent  domain,  is  ordinarily  exclusive  (Mitchell 
V.  Franklin,  etc..  Turnpike  Co.,  3  Hum.,  456; 
Colcough  V.  Nashville,  etc.,  R.  R.  Co.,  2  Head, 
171),  but  it  is  urged  that  in  the  statute  under 
which  these  proceedings  were  instituted  by  the 
city,  as  well  as  in  the  proceedings  themselves, 
there    are    vital    defects,    which    preclude    the    opera- 
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tion  of  the  rule  announced  in  these  cases,  and 
authorize  the  maintenance  of  the  present  action 
of  trespass.  These  defects  were  pointed  out  in 
the  demurrer  to  the  pleas  of  the  defendant,  as 
has  been  seen  in  the  statement  of  the  pleadings 
in    the    case. 

We  will  now  consider  the  points  raised  by  the 
demurrer,  and  chiefly  relied  upon,  for  the  reversal 
of    the    judgment    below. 

In  the  first  place,  it  is  insisted  that  the  city 
was  without  authority  to  carry  on  the  improve- 
ment in  question,  and  therefore  lacked  the  power 
to  condemn,  or  have  condemned,  the  property  of 
the    plaintiff    for    such    purpose. 

The  averment  of  the  pleas  which,  not  being 
denied,  is  admitted  to  be  true,  is,  that  the  via- 
duct in  question  was  erected  along  Church  Street 
and  over  the  same  to  enable  passengers  and  traf- 
fic to  pass  safely  and  conveniently  above  and 
across  the  network  of  railroad  tracks  which  lie 
immediately  west  of  the  property  of  the  plaintiff, 
and  that  the  eastern  approach  to  this  viaduct,  and 
a  necessary  adjunct  to  it,  begins  at  a  point  east 
of    this    property    and    runs    along    its    entire    front. 

The  authority  to  construct  this  overhead  street 
and  the  approach  in  question  is  found  in  sub- 
section 35  of  Sec.  17  of  the  Acts  of  1883, 
constituting,  in  part,  the  charter  of  the  city  of 
Nashville,  and  is  as  follows:  "To  take  and  ap- 
propriate    ground     for     widening     streets     or     parts 
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thereof,  or  for  laying  out  new  streets,  avenues, 
squares,  parks,  or  promenades,  when  the  public 
convenience  requires  it,  under  the  provisions  of 
§§1338,  1388,  1389,  1390,  and  1391  of  the 
Code." 

That  a  municipal  corporation  must  look  to  its 
charter  alone  for  its  grant  of  powers,  and.  can 
exercise  none  not  conferred  expressly  or  fairly  to 
be  implied,  is  axiomatic,  but  we  think  that  it 
would  be  altogether  a  too  narrow  construction  of  this 
provision  to  hold  that  it  did  not  embrace  the 
right  upon  the  part  of  the  city  of  Nashville 
to  construct  this  viaduct,  or  overhead  street.  .  While 
it  was  built  along  and  over  an  old  street,  it 
was,  in  fact,  a  new  street  or  avenue,  opened 
up  for  the  convenience  of  its  citizens  and  the 
facility  of  traffic.  And  the  approaches  to  this 
viaduct  are  but  links,  or  parts,  of  this  new 
highway,  and  are  as  much  within  the  provision 
as  is  the  viaduct  itself.  Kandolph  on  the  Law 
of  Eminent  Domain,  Sec.  113;  Tiedeman  on 
Munic.  Corps.,  Sec.  313;  Beach  on  Pub.  Corps., 
Sees.     1080,     1470,     1479     et    seq. 

It  is  next  contended  by  the  plaintifP  in  error, 
that  the  Circuit  Judge  erred  in  overruling  the 
ground  of  demurrer  to  defendant's  plea  for  its 
failure  to  allege  that  the  damages  awarded  by  the 
jury  of  inquest  had  been  paid  into  the  office  of 
the  Recorder  before  the  erection  of  the  viaduct 
and    approaches    thereto,     the    contention    being    that 
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the  failure  to  so  repay  the  award  avoided  the 
condemnation     and     the     proceedings     based     thereon. 

Section  1981  of  the  (Shannon's)  Code  provides 
the  mode  for  the  ascertainment  of  damages  to 
the  owner  through  whose  property  the  street,  al- 
ley, or  common  is  to  be  extended,  while  §  1982 
is  in  these  words:  "On  payment  of  said  dam- 
ages into  the  office  of  the  Recorder,  for  the  benefit 
of  the  owner  of  the  land,  the  Mayor  and  Alder- 
men, first  allowing  said  owner  a  reasonable  time 
therefor,  may  order  the  street,  alley,  or  common 
to  be  opened/'  It  is  upon  this  last  section  that 
the  plaintiffs  in  error  rest  the  contention  we  are 
now    considering. 

We  agree  to  the  proposition  that  the  statutory 
authority  to  appropriate  the  property  of  the  citi- 
zen to  a  public  use  must  be  strictly  construed, 
and  that  courts  cannot  dispense  with  forms  and 
conditions  that  are  prescribed  by  the  law-makers 
upon  the  idea  that  they  are  non-essential.  Lewis 
on  Em.  Domain,  Sec.  203;  White  v.  Railroad, 
7    Heis.,    540. 

In  the  case  last  cited,  this  Court  referred  with 
approval  to  Stacy  v.  Railroad,  27  Vt,  44,  in 
these  words:  "In  that  case  the  statute  provided 
that  when  land  was  taken  by  a  corporation  for 
the  use  of  their  (its?)  road,  and  the  parties 
could  not  agree  upon  the  price,  the  same  should 
be     ascertained     by     commissioners,     and      upon      the 
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payment,  or  a  deposit,  thereof,  the  corporation 
should  be  deemed  seized  and  possessed  of  the 
land,  and  it  was  held  that  until  the  payment 
was  made,  the  company  had  no  right  to  enter 
upon  the  land,  to  construct  the  road,  or  to  exer- 
cise any  act  of  ownership  over  it,  and  that  a 
court  of  equity  would  enjoin  them  from  exercis- 
ing   any    such    right." 

This  is  sound  law.  That  prepayment  was  pro- 
vided for  in  the  section  of  the  Code  above  set 
out,  we  think  is  beyond  doubt,  and  that  the  city, 
until  this  award  was  paid  into  the  office  of  the 
Recorder,  had  no  right  of  entry  upon  plaintiffs 
property,  we  think,  equally  clear,  unless  it  be 
that  the  plaintiffs  have  in  some  way  waived  their 
right    to    insist    upon    such    prepayment 

The  theory  of  the  plaintiffs  is,  that  the  city,  by 
a  failure  to  prepay  the  award,  as  directed  by  the 
statute,  must  be  held  to  have  abandoned  the  con- 
demnation proceedings,  and  by  its  entry  into  pos- 
session became  a  tort  feaser  from  the  beginning, 
liable  as  such  in  the  present  action.  On  the 
other  hand,  the  insistence  of  the  defendant  in 
error  is  that  upon  the  record  as  it  stands  the 
plaintiffs  waived  the  necessity  of  prepayment,  and 
cannot  now  insist  upon  it  as  one  of  the  grounds 
of    the    present    action. 

The  facts  upon  which  these  respective  conten- 
tions    rest     are     found     in     the     express    or    implied 


DECEMBER  TERM,  1901.  363 

Woolard  v,  Nashville. 

admissions  of  the  pleadings,  as  there  is  no  evi- 
dence on  the  point.  We  will  look  to  them  to 
see    what    admissions    are    made. 

The  declaration  alleges  that  the  plaintiffs  were 
owners  of  this  property  prior  to  and  during  the 
year  1899,  and  that  during  that  year  the  viaduct 
and  its  approaches  were  constructed,  the  whole  of 
the  work  being  completed  "on  or  about  November 
1,  1899."  The  present  suit  was  instituted  on 
the    25th    day    of    April,    1900. 

In  addition  to  the  general  plea  of  not  guilty, 
the  defendant  filed  special  pleas,  the  purport  of 
which  is  set  forth  in  an  earlier  part  of  this 
opinion.  In  this  plea,  or  rather  these  pleas,  brief- 
ly to  recapitulate,  it  is  alleged,  that  during  the 
progress  of  the  condemnation  proceedings  the  plain- 
tiffs appeared  before  the  jury  of  inquisition  and 
submitted  a  written  statement  of  the  damages 
claimed  by  them  to  result  from  the  work  con- 
templated, and  at  the  same  time  introduced  evi- 
dence on  that  point,  and  it  was  only  after  this 
was  done,  and  after  the  award  was  made,  and  a 
failure  to  complain  of  the  same  by  an  appeal 
on  their  part,  as  provided  by  the  statute  for 
the  dissatisfied  land  owners  in  such  cases,  that 
the  city  took  possession  of  the  street,  and  made 
the  improvements,  the  magnitude  and  importance 
of  which  are  manifest  from  the  recitals  of  the 
declaration. 

The     demurrer     of     the     plaintiffs     to     their     plea 
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admitted  the  facte  alleged,  and  there  was  no 
later    pleading    to    put    them    in    issue. 

The  plaintiffs  in  error  on  the  point  of  aban- 
donment rest  their  contention  largely  on  a  clause 
found  in  Sec.  656  of  Lewis  on  Em.  Domain, 
which  is  as  follows:  "The  failure  to  pay  the 
damages  within  a  reasonable  time  after  final  de- 
termination will  itself  constitute  an  abandonment 
of  any  right  to  take  the  property  under  the  pro- 
ceedings." 

The  author  cites  as  authority  to  this  proposi- 
tion three  cases,  to  wit:  Beasley  v.  Mountam 
Lake  Water  Co,,  13  CaL,  306;  Chicago  v.  Bar- 
bain,  80  111.,  482;  State  ex  rel.  v.  Cin.,  etc.,  B, 
B.    Co.,    17    Ohio,    Sec.    103. 

The  facts  in  the  first  of  these  cases  are,  that 
the  Mountain  Lake  Water  Co.,  in  1853,  filed 
its  petition  to  have  condemned  the  lands  in  ques- 
tion; that  soon  thereafter  commissioners  were  ap- 
pointed to  appraise  their  value,  who,  within  the  same 
year,  reported  their  appraisement  to  the  Court. 
Over  three  years  and  a  half  after  the  filing  of 
this  report,  the  company,  without  notice  to  the 
owner,  procured  an  order  affirming  the  report  of 
1853,  and  in  1857,  again  without  notice  to  the 
owner  of  the  land,  it  procured  a  final  order  or 
judgment  condemning  the  lands  and  directing  that 
the  company  be  let  into  possession  on  payment 
of  the  appraised  value.  Before  the  final  order 
of    condemnation,     to    wit:    in    December,     1853,    an 


DECEMBER  TERM,  1901.  365 

Woolard  v.  Nashville. 

order  was  entered  on  the  minutes  of  the  Court, 
reciting  that  the  company  did  not  intend  further 
to  proceed  to  obtain  possession  of  the  lands 
named  in  their  petition,  and  dismissing  the  action, 
and  at  the  same  time,  by  permission  of  the 
Court,  the  company  withdrew  the  deposits  of 
money  and  collateral  theretofor  made  to  secure 
the  damages.  After  all  this,  the  company,  pro- 
ceeding under  the  authority  of  the  unwarranted 
order  of  1857,  sought  to  take  possession  by  vir- 
tue of  it,  and  the  owners  of  the  property  filed 
their  bill  .of  injunction,  and  rested  their  right 
to  resist  the  writ  of  possession,  among  other 
grounds,  upon  that  of  clear  abandonment,  which 
was    ultimately    sustained    by    the    Court. 

The  other  two  cases  simply  involved  the  ques- 
tion of  the  right  of  the  condemnor  to  abandon 
its  proceeding  before  taking  possession  of  the 
condemned  property  without  incurring  liability  for 
the  award,  and  the  question  was  answered  in 
favor  of  that  right.  Any  utterance  in  the  opin- 
ion in  either  of  these  cases  beyond  the  point  in 
issue    was    therefore    dictum. 

These  cases  do  not  support  the  broad  statement 
of  the  text  of  Mr.  Lewis,  or  the  contention  of 
the  counsel  of  plaintiffs.  In  each  there  was  an 
abandonment  in  fact,  which  was  properly  held  to 
be  an  abandonment  in  law,  while  in  the  present 
case  there  was  neither  the  intention  to  abandon, 
nor,    in    fact,    an    abandonment.      On    the    contrary, 
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as  we  have  already  seen,  after  the  award,  the 
city  took  possession,  and  proceeded  to  construct 
this  extensive  improvement,  and  was  using  it 
when    the    present    suit    was    instituted. 

The  case  of  Tuttle  v.  Knox  Co.,  89  Tenn., 
157,  is  also  relied  upon  in  this  connection,  but 
as  the  question  of  abandonment  does  not  arise 
in  that  case,  and  as  it  in  no  respect  bears  an 
analogy  to  the  case  at  bar,  it  may  be  dismissed 
without    further    notice. 

So  we  hold  that  the  theory  of  plaintiffs  cannot 
be  maintained.  Is  that  of  the  city,  to  wit:  that 
the  conduct  of  the  plaintiffs,  as  indicated  by  the 
pleadings,  amoimted  to  a  waiver,  maintainable; 
and    if    so,    has    it    the    legal    effect    insisted    on? 

Why  should  it  not  be  regarded  as  a  waiver? 
They  came  into  the  proceedings  and  undertook,  by 
evidence,  to  control  the  award,  or  the  amount  of 
it;  they  indicated  their  satisfaction  by  a  failure 
to  appeal,  and,  it  must  be  inferred  from  this 
record,  made  no  protest  against  the  city's  entry 
upon  the  property,  or  the  making  of  the  improve- 
ment upon  it  At  all  events,  so  far  as  we  can 
discern,  no  evidence  of  dissatisfaction  with  any 
step  taken  by  the  city  was  indicated,  until  the 
present  suit  was  brought,  several  months  after  the 
completion  of  the  work.  Under  such  circum- 
stances, would  a  court  permit  an  ordinary  vendor 
of  property,  who  was  to  receive  cash  for  it,  to  in- 
terfere  with   the   vendee's   possession,    or,    ignoring   the 
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contract,  to  proceed  against  the  vendee,  in  an  ac- 
tion of  trespass?  When  he  stood  by  and  per- 
mitted his  vendee  to  enter  quietly  and  make  val- 
uable improvements,  without  prepaying  the  purchase 
money,  as  he  was  obligated  to  do,  would  a  Court 
permit  the  vendor  to  ignore  the  contract  and 
convert  the  vendee  into  a  wrongdoer  from  the 
beginning?      We    think    not 

In  this  case  the  plaintiffs  were  statutory  ven- 
dors, and  the  city,  as  the  result  of  the  condem- 
nation proceedings,  and  its  acceptance  of  the  same, 
was  a  statutory  vendee.  Having  gone  into  pos- 
session, under  the  conditions  implied  from  this 
record,  it  must  be  held  that  the  plaintiffs  have 
waived  the  payment  of  the  award  as  a  condition 
precedent,  and  whatever  relief  they  get  must  be 
with  regard  to  and  only  to  the  extent  of  the 
award.  That  a  waiver  of  a  constitutional  or 
statutory  provision  in  one's  favor  may  be 
made  by  him  is  settled  on  authority  (Anderson 
V.  Turbeville,  6  Cold.,  150),  and  illustrations  of 
a  waiver  by  acquiescence  or  implication  may  be 
found  in  Snyder  v.  Chicago,  etc.,  B,  B,,  112 
Mo.,  527 ;  The  N.  0,  &  Selma  B.  B.  Co.  v. 
Jones,  68  Ala.,  48;  McAuley  v.  Western  Vt.  B. 
B.     Co.,    33    Vt.,    311. 

The  necessary  effect  of  such  waiver,  however 
made,  whether  expressly  or  by  implication,  is  not 
only  to  preclude  the  party  whose  property  has 
been     taken,     from     interfering     with     its     possession, 
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but  also  from  maintaining  any  action,  which  pro- 
ceeds on  the  theory  that  the  possession  is  wrong- 
ful. 

Again,  it  is  insisted  that  the  property  of  the 
plaintiffs  has*  been  taken  "without  due  process  of 
law,"  the  two  grounds  of  this  insistence  being 
that  the  statute  under  which  the  condemnation 
proceedings  were  held  (found  in  §§  1981,  1982, 
1983,  and  1984  of  the  (Shannon's)  Code),  failed 
to  require  notice  to  the  property  owner  of  such 
proceedings,  and  also  failed  to  provide  for  the 
enforcement  of  4  security  for  the  payment  of  the 
award. 

All  the  authorities  agree  that  the  right  of  emi- 
nent domain  can  only  be  constitutionally  exercised 
when  the  property  owner  is  given  notice  of  the 
effort  to  condemn  his  property,  and  just  compen- 
sation is  provided  for  the  owner  upon  its  con- 
demnation. Due  process  of  law  requires  that  no- 
tice be  reasonable  in  time,  so  that  the  owner 
may  have  a  reasonable  opportunity  to  appear  be- 
fore an  impartial  tribunal,  before  any  binding 
decree  or  judgment  affecting  his  case  be  entered. 
Stuart  V.  Palmer,  74  K".  T.,  183;  Davidson  v. 
N.  C,  96  TJ.  S.,  97;  Lewis  on  Em.  Dom.,  Sec. 
365. 

Some  authorities  hold  that  though  a  statute  Is 
defective  in  failing  to  provide  for  notice,  yet  the 
defect  is  remedied  where  the  property  owner,  hav- 
ing   actual    notice,    appears    before    the    jury    of    in- 
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quest  in  the  course  of  its  proceedings.  State  v. 
Jersey  City,  24  N.  J.  L.,  662;  White  Township 
V.  Probate  Judge,  53  Mich.,  180;  Kramer  v. 
Cleveland,  5  Ohio  St.,  140.  While  others  pro- 
ceed upon  the  principle  that  "where  .a  statute  au- 
thorizes a  legal  proceeding  against  any  one,  and 
does  not  expressly  provide  for  notice  to  be  given, 
it  is  implied  that  an  opportunity  shall  be  afforded 
him  to  appear,  in  defense  of  his  rights,  unless  the 
contrary  clearly  appears."  Baltimore,  e<c.^  R.  R. 
Co.  V.  Pittsburg,  etc.,  Ry.  Co.,  17  W.  Va.,  812. 
But,  says  Mr.  Lewis,  in  Sec.  368  of  his  work, 
already  referred  to,  "by  far  the  greater  proportion 
of  the  cases,  however,  proceed  upon  the  principle 
of  implying  a  requirement  to  give  notice  from 
the  provisions  of  the  statute  itself.  Thus  the 
obligation  to  give  notice  has  been  held  to  be  im- 
plied by  a  provision  in  the  statute  requiring  a 
previous  effort  to  agree,  or  giving  the  right  of 
appeal,  or  authorizing  the  owner  to  strike  off 
jurors,  or  show  cause  against  the  confirmation  of 
the  inquisition."  In  support  of  his  text,  the 
author  cites  Tracey  v.  Elizabethton,  etc.,  R.  R. 
Co.,  80  Ky.,  259;  Williams  et  dls.  v.  Petitioners, 
59  Me.,  517;  Hinckley  et  dls.  v.  Petitioners,  15 
Pickle  (MSS.),  447;  Boonville  v.  Ormrods,  Adnir, 
26  Mo.,  193;  Dickey  v.  Tennison,  27  Mo.,  373; 
Swan    V.     Williams,    2     Mich.,    427. 

While     it     is     true     Mr.     Lewis     is     not     satisfied 
with    the    authority    of    these    cases,    yet    we    can    see 
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no  reason  why  they  do  not  announce  a  sound 
principle.  In  each  one  of  the  statutes  construed 
in  them,  there  was  some  right  conferred  upon 
the  property  owner  by  express  provisions,  which 
could  only  be  exercised  after  or  upon  the  re- 
ceipt   of    notice    in    some    form. 

In  Code,  §  1984,  the  right  of  appeal  is  given 
to  the  party  who  regards  himself  as  aggrieved 
by  the  jury  of  inquisition,  and  the  use  of  this 
right  necessarily  implies  notice  of  the  pendency 
of    the    proceedings. 

We,  therefore,  hold  this  insistence  of  plaintiffs 
in  error  to  be  unsound.  The  other  contention 
under  this  head,  to  wit:  that  compensation  is 
not  properly  provided  for,  is  equally  so.  As  has 
been  seen  already,  §  1982  enacts  that  the  amount 
of  the  award  shall  be  paid  "into  the  office  of 
the  Recorder,"  and  in  construing  this-  provision,  we 
have  held  that  this  means  prepayment  by  the 
city. 

But  again,  it  is  argued  that  the  trial  Judge 
was  in  error  in  holding  upon  the  issue  of  fact 
submitted  to  him,  that  the  ordinance  condemning 
the  property  of  plaintiffs  was  legally  passed,  as 
was  averred  in  the  plea  of  the  defendant,  and 
denied    in    the    replication    thereto. 

This  objection  grows  out  of  a  provision  in  the 
charter  of  Nashville,  found  in  Sec.  10,  Ch.  204, 
of  the  Acts  of  1899,  which  is  as  follows:  "All 
bills     for     public     improvement     and     public    expend!- 
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ture  shall  be  prepared  and  signed  by  the  Board 
of  Public  Works,  and  introduced  in  the  City 
Council    by    the    Board    of    Public    Works." 

The  ordinance  in  question  was  not  prepared  and 
signed  by  the  Board  of  Public  Works,  nor  was 
it  introduced  in  the  City  Council  by  that  Board, 
but  it  originated  in  and  was  presented  to  the 
Council  by  one  of  its  own  members.  The  in- 
sistence is  that  the  ordinance  was  a  bill  for 
"public  improvement  and  public  expenditure,"  with- 
in the  contemplation  of  the  statute,  and  failing 
as  it  did  to  conform  to  its  requirement,  it  was 
without    force    and    effect. 

We  agree  with  the  trial  Judge,  that  this  ordi- 
nance was  not  within  the  provision  of  the  stat- 
ute. Under  the  charter  of  the  city  public  im- 
provements are  under  the  supervision  of,  and  all 
expenditures,  in  carrying  on  these  improvements, 
are  made  by  the  Board  of  Public  Works.  It  is 
proper,  therefore,  that  an  ordinance  providing 
therefor  should  be  proposed  by  this  Board  to  the 
Council.  But  the  ordinance  contemplated  by  tlio 
statute  is  one  which  provides  for  a  public  im- 
provement of  fl  definite  kind,  and  for  an  expen- 
diture of  public  funds  in  carrying  on  such  un- 
provement. 

The  measure  in  question  was  none  such.  It 
was  not  the  result  of  any  contract,  nor  did  it 
pledge  the  city  to  the  improvement  itself,  or  to 
the    expenditure    of    money    in    making    it.      It    was 
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simply  tentative  in  character.  It  might  or  it 
might  not  lead  to  a  public  improvement  Its  only 
purpose  was  to  condemn  land  and  ascertain  its 
value,  with  the  view  of  future  possible  improve- 
ment. At  any  time  after  the  condemnation  pro- 
ceedings contemplated  by  it,'  until  possession  was 
taken  by  the  city,  it  could  withdraw  from  or 
abandon  the  proceedings,  without  incurring  liability 
to  the  owners.  Tiedeman  on  Munic.  Corps.,  Sec. 
242;  Lewis  on  Em.  Domain,  Sec.  666;  Dillon  on 
Munic.    Corps.,    Vol.    2,    Sec.    610. 

This  view  is  strengthened,  on  referring  to  Ch. 
•114  of  the  Acts  of  1883,  of  which  this  pro- 
vision above  set  out  is  amendatory.  By  Sec,  35 
of  that  Act,  it  is  provided  "that  where  the  Board 
shall  deem  it  advisable  to  make  a  contract  for 
the  execution  of  any  work  or  purchase, 
a  careful  estimate  shall  be  made  of  the  cost  of 
such  work  or  material."  By  Sec.  36  it  is  pr>- 
vided  "that  in  all  cases  where  the  estimated 
cost  of  any  expenditure  exceeds  five  himdred  dol- 
lars, the  Board  shall  transmit  to  the  Mayor  and 
City  Council  ...  an  ordinance  author- 
izing the  said  expenditures,  with  an  estimate  of 
the    cost" 

While  the  property  of  the  plaintiffs  was  con- 
domned  by  the  ordinance  with  the  view  to  a 
possible  improvement,  yet  the  cost  of  the  property 
could  not  be  ascertained  or  estimated  upon  at  the 
time    of    the    introduction    of    the    ordinance.       That 
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depended  upon  the  award  of  seven  freeholders, 
who  were  thereafter  to  act  upon  an  examination 
of  the  premises,  and  such  testimony  as  might  be 
submitted.  If  this  award  should  be  satisfactory 
to  the  city,  and  final  as  to  the  owners,  then 
for  the  first  time  could  the  statute  in  question 
be    complied    with. 

Finally,  it  is  insisted  that  the  judgment  of 
the  lower  court  cannot  be  sustained  because  of 
a  variance  between  the  pleadings  and  evidence  in 
^hi9 — ^that  the  declaration  avers  and  the  pleas  ad- 
mit that  the  lot  in  question  was  the  property 
of  the  three  plaintiffs,  while  the  ordinance  con- 
demns it  as  the  property  of  "James  A.  Woolard 
and    brother." 

If  it  were  conceded  that  this  objection  would, 
under  ordinary  conditions,  be  good,  yet  in  view  of 
the  agreement  of  parties  on  which  the  issue  of 
fact  was  tried,  it  could  be  of  no  avail  to  plain- 
tiffs in  error,  either  in  this  Court  or  the  Court 
below. 

Plaintiffs'  replication  to  defendant's  special  plea 
confines  its  denial  to  the  passage  of  the  ordinance 
set  up  by  the  plea,  and  by  express  stipulation, 
the  finding  of  the  court  was  limited  to  this  sin- 
gle   issue. 

Judgment    affirmed. 
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Continental    National    Bank    v.    First    National 

Bank. 

(Nashville.       March     8,     1902.) 

1.  Supreme  Goubt.  Disposition  of  chancery  cause  tried  by  jury. 
This  Court  will  not  hear  a  party  who  has  submitted  false  or  im- 
material issues  for  jury  trial  of  a  chancery  cause,  complain 
that  his  issues  were  submitted  to  the  jury*s  determination^  or 
of  any  disposition  the  jury  may  have  made  of  same,  or  of  the 
jury's  failure  to  make  any  disposition  of  them.  The  Court 
will,  in  such  case,  pronounce  decree  in  accordance  with  the 
jury's  findings  upon  the  material  and  determinatiTe  issues, 
disregarding  others.     (Post,  pp.  375-^378.) 

2.  Evidence.    Opinion  not  admissible. 

It  is  not  competent  for  a  defendant's  witness  to  express  the  opin- 
ion that  the  case  in  which  he  is  giving  testimony  is  a  black- 
mailing scheme.  But  where,  after  the  defendant  has  with- 
drawn such  opinion  of  his  witness,  the  same  is  reintroduced 
by  the  complainant,  the  latter  cannot  complain,  either  of  its 
original  introduction  or  that  he  is  not  permitted  to  contradict 
it,  the  matter  being  immaterial  and  collateral.     {Post,  p.  378). 

3.  Same.    General  eocceptUms  insujfficient. 

General  exceptions  to  the  admission  of  evidence,  stating  no 
grounds  for  its  rejection,  are  insufficient,  and  should  be  disre- 
garded.    {Post,  p.  379.) 

4.  Same.    Of  character. 

Where  in  a  civil  action  the  business  honor  and  integrity  of  a 
party  is  assailed  or  necessarily  involved,  it  is  competent  to 
prove  good  character  and  invoke  presumption  of  innocence  on 
behalf  of  such  person.     (Po«t,  p.  37ft.) 

Cases  cited:  Rogers  v.  Stokes,  87  Tenn.,  298;  McBee  v.  Bowman, 
89  Tenn.,  140;  Spears  v.  Insurance  Co.,  1  Bax.,  370;  Henry  v. 
Brown,  2  Heis.,  213;  Scott  u  Fletcher,  1  Tenn.,  488. 
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5.  Samb.    Further  examiTwMon  oftoUnesa  whose  deposition  is  read 

alloiocLble. 
It  is  not  error  for  the  Court  to  permit  a  party  who  has  read  a 
deposition  taken  by  his  opponent  to  examine  the  witness  oi*ally 
as  to  matters  not  brought  out  in  the  deposition.  This  is  mat- 
ter that  rests  in  the  discretion  of  the  trial  judge.  (Post,  pp. 
37^-383.) 

6.  Same.    Boohs  of  barik,  how  proved. 

For  the  purpose  of  showing  that  its  opinion,  expressed  to  a  third 
party,  as  to  the  solvency  of  a  customer  was  honestly  given,  a 
bank  may  introduce  its  books,  showing  its  account  with  such 
customer,  upon  proof  of  their  identity  by  the  cashier,  without 
other  proof  as  to  their  correctness.     {Postj  pp,  380,  38L) 


FBOM       DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.      H.    H.    Cook,  Ch. 

PiERsoN  &  EwiNQ  and  James  A.  Harris  for 
Continental     Bank. 

Stokes    &    Stokes    for    First    National    Bank. 

Wilkes,  J.  The  bill  in  this  case  seeks  to  hold 
the  First  National  Bank  of  Xashville  liable  to 
the  Continental  National  Bank  of  Memphis  for 
about    $30,000. 

The  ground  of  liability  as  claimed  is,  that  the 
Nashville  Bank  in  its  own  interest,  and  for  its 
own    benefit,    falsely    and    fraudulently    represented  to 
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the  MemphiB  Bank  that  certain  parties  on  paper 
presented  to  it  for  discount  were  Rood  and  sol- 
vent, when,  as  a  matter  of  fact,  they  were  in- 
solvent, and  the  Memphis  Bank,  in  consequence, 
lost    the    ^eater    part    of    the    money    loaned. 

The  Nashville  Bank  denied  all  allefi^ations  that 
tended  to  show  liability  on  its  part.  A  jury  was 
demanded  for  the  trial  of  issues  of  fact  by  the 
complainant,  Memphis  Bank,  and  a  large  number 
were  presented.  They  were  finally  narrowed  down 
to  six  on  the  part  of  the  complainant,  and  two 
on    the    part    of    defendant. 

The  jury  returned  a  finding  upon  most  of  the 
issues,  but  reported  that  as  to  the  first  issue,  upon 
which  the  other  four  submitted  by  complainant 
were    based,    they    could    not    agree. 

The  six  issues  presented  by  complainant  were 
interdependent — that  is,  aU  of  them  were  depend- 
ent upon  the  first,  and  to  some  extent  on  each 
other. 

The  first  issue  was,  in  substance,  did  the  Nash- 
ville Bank  represent  that  the  parties  inquired 
about,  Duncan,  Gaines  &  Morrow,  were  solvent, 
and    that    a    loan    to    them    was    desirable. 

The  second  was,  did  the  Memphis  Bank  make 
the  loan  upon  the  faith  of  these  representations; 
the  third,  were  they  false;  the  fourth,  did  the 
Nashville  Bank  know  they  were  false  when  made; 
fifth,  was  the  Nashville  Bank  interested  in  the 
loan    procured;    and    sixth,    did    it    receive    the    pro- 
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ceeds  or  any  part  of  the  loan  for  its  own 
benefit  ? 

The  jury  having  been  unable  to  find  that  the 
Nashville  Bank  ever  represented  the  solvency  of 
the  parties,  the  other  issues  dependent  on  it 
failed    with    it. 

Taken  together,  these  issues  did  not  present  the 
case  made  out  by  the  bill  of  fraudulent  con- 
cealment and  procurement  of  the  loan,  and  the 
Judge  so  stated,  and  added  that  if  they  were  all 
found  for  complainant,  he  would  not  give  a  de- 
cree upon  them  in  complainant's  favor;  but  he 
said  that  the  two  issues  submitted  by  the  de- 
fendant were  decisive  of  the  case.  He,  however, 
permitted  all  of  the  issues  to  go  to  the  jury. 
The  trial  Judge  ought  to  have  excluded  such  as 
he  deemed  immaterial,  but  this  is  not  an  error 
of    which    complainant    can    complain. 

The  first  issue  submitted  by  the  defendant  was, 
whether  the  Nashville  Bank  procured  a  broker  in 
Nashville  to  negotiate  the  loan  for  its  benefit;  and 
the  second  was,  did  the  Nashville  bank  make  false 
and  fraudulent  representations  to  the  Memphis 
Bank  in  order  to  effect  this  loan  for  its  own 
benefit. 

These  two  issues  presented  all  the  features  nec- 
essary for  a  decision  of  the  case  upon  its  merits 
and  covered  the  charges  in  the  bill,  and  were 
determinative  of  the  questions  involved.  The  jury 
answered     both     in     the     negative,     and     under     the 
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facts  thus  developed  there  could  not  be  liability 
on    the    part    of    the    Nashville    Bank. 

We  need  not  ^o  into  the  details  of  the  excep- 
tions made  as  to  the  findings  of  the  jury  on 
complainant's  issues,  as  all  of  them  might  have 
been  disregarded  bj  the  Court  below,  and  judg- 
ment rendered  alone  upon  the  issues  as  presented 
by  defendant,  and  the  Court  no  doubt  did  base 
its  judgment  upon  the  latter,  disregarding  com- 
plainant's   issues. 

It  is  said  that  the  Court  below  erred  in  ex- 
(dudiiig  an  opinion  claimed  to  have  been  expressed 
by  Dr.  Morrow,  and  his  apparent  contradiction  by 
Mr.  Watts.  The  statement  of  Dr.  Morrow  was 
first  called  for  by  defendant's  counsel.  He,  how- 
ever, abandoned  and  withdrew  it,  and  it  was 
then  reintroduced  by  the  complainant's  counsel.  We 
need  not  go  into  the  details  of  this  matter.  The 
opinion  and  statement  of  Dr.  Morrow  was,  in 
the  first  instance,  incompetent,  and  should  not  have 
been  introduced.  It  was  merely  his  opinion  that 
the  present  suit  was  a  blackmailing  scheme.  It 
was  properly  withdrawn  by  defendant's  counsel.  It 
was  improperly  reintroduced  by  complainant's  coun- 
sel. Its  contradiction  by  Mr.  Watts,  if  it  is  a 
contradiction,  was  unimportant,  and  as  to  a  col- 
lateral and  immaterial  matter,  which  complainant's 
counsel  had  himself  improperly  placed  in  the 
record. 

It     is     said    the    Court    below    erred     in     allowing 
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evidence  of  the  good  character  of  W.  M.  Duncan, 
as  to  his  business  character  and  standing  for 
honor  and  integrity.  The  Court  of  Chancery  Ap- 
peals finds  there  was  no  error  in  this,  since  the 
business  honor  and  int^rity  of  Mr.  Duncan  was 
involved    and    assaulted    in    the    bill. 

The  objection  was  a  general  one,  without  speci- 
fying specific  grounds,  and  for  this  reason  should 
not     have     been    sustained. 

But  we  think  the  rule  in  Tennessee  is  that 
in  cases  where  a  party  is  charged  with  a  great 
moral  wrong,  he  may  introduce  evidence  of  good 
character  and  invoke  the  presumption  of  inno- 
cence. Rogers  v.  Stokes,  3  Pickle,  298;  McBee 
V.  Bowman,  5  Pickle,  140;  Spears  v.  Ins,  Co,, 
1  Bax.,  370;  Henry  v.  Brown,  2  Heis.,  213; 
Scoit    V.    Fletcher,    1    Tenn.,    488. 

It  is  true  Duncan,  having  died,  was  not  a 
party,  but  he  was  charged  along  with  the  other 
parties  as  a  co-conspirator  to  obtain  the  loan.  We 
see    no    reversible    error    in    this. 

Complainant  took  the  deposition  of  John  P. 
Williams,    but    declined    to    read    it. 

The  defendant  thereupon  read  it,  and  was  then 
permitted,  over  complainant's  objection,  to  orally 
examine  Mr.  Williams  as  to  matters  not  brought 
out    in    the    deposition. 

We  think  this  was  a  matter  to  a  large  extent 
in  the  discretion  of  the  trial  Judge,  and  the 
oral    examination    of    the    witness    could    be    allowed 
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in    order    to    arrive    at    the    true    facts    in    the    case. 

It  is  said  it  was  error  to  introduce  the  books 
of  the  bank  in  evidence.  They  were  produced 
and  identified  by  the  Cashier.  It  is  said  the 
defendants  should  have  gone  further  and  shown 
by  the  party  who  made  the  entries  that  they 
were    correct. 

The  books  were  introduced  to  show  the  state 
of  accounts  between  the  Nashville  Bank  and  Dun- 
can, Gaines  &  Morrow,  the  object  being  to  show 
by  the  course  of  dealing  between  the  bank  and 
these  parties  that  the  bank  was  treating  and  deal- 
ing   with     them     as     solvent,     reliable     customers. 

It  has  been  held  that  where  it  becomes  mate- 
rial, either  for  or  against  a  corporation,  and  as 
against  a  stranger,  or  as  between  two  strangers, 
to  prove  what  was  done  by  the  corporation;  its 
books  and  ;pecords  are  admissible  in  evidence,  and 
they  are  the  best  evidence.  6  Thomp.  Corpora- 
tions,    Sec.     7734. 

We  think  it  not  necessary  that  the  book-keeper 
who  made  the  entries  should  be  examined  as  to 
their    correctness. 

At  most,  he  could  only  testify  that  the  entries 
made  by  him  are  true  entries  of  transactions  re- 
ported to  him  by  others.  In  other  words,  he 
could  only  testify  that  he  wrote  down  what  oth- 
ers  told  him.  The  Court  knows,  as  a  matter  ot 
common  information,  that  there  are  many  persons 
in    the    employ    of    banks,     and    each    has    his    dif- 
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ferent  department,  and  each  transaction  passes 
through  the  hands  of  several — it  may  be  of  many 
persons.  We  take  a  deposit,  for  instance.  It  goes 
into  the  hands  of  the  receiving  teller,  thence  into 
the  hands  of  a  journal  clerk,  thence  to  the  indi- 
vidual book-keeper,  or  such  other  officials  as  per- 
form the  functions  of  these  officers.  When  it 
reaches  the  hands  of  the  book-keeper,  who  makes 
the  final  entry,  which  stands  as  the  true  state- 
ment between  the  bank  and  depositor,  it  has  gone 
through  the  hands  of  a  dozen  parties,  perhaps, 
and  the  last  party  only  records  what  comes  to 
him  through  so  many  hands,  and  knows  nothing, 
it  may  be,  of  the  actual  transaction.  It  would 
seem  that  the  Cashier,  whose  function  it  is  to 
overlook  all  transactions  at  the  counter,  and  over 
the  books,  and  test  each  transaction  through  all 
its  stages,  should  be  the  person  most  competent 
to  produce  the  books  and  vouch  for  their  accu- 
racy. 

We  do  Hot  think  there  is  any  reversible  error 
in  this  assignment  But,  however  this  may  be,  we 
do  not  consider  the  matter  as  reversible,  if  it  is 
error.  The  books  were  only  introduced  to  show 
the  state  of  accounts  between  the  bank  and  Dun- 
can, Morrow  &  Gaines,  and  this  was  only  mate- 
rial on  the  question  of  their  standing  with  the 
bank,  and  was  collateral  to  the  real  issue,  which 
was  whether  the  bank  made  false  and  fraudulent 
representations     of     the     condition     of      the      parties. 
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Their  account  with  the  bank  was  only  a  circum- 
stance bearing  on  their  standing  with  it,  and 
the.  confidence  of  the  bank  in  them  was  shown 
by    other    proof. 

Looking  at  the  case  as  a  whole,  it  is  evident 
that  before  complainant  can  recover,  it  must  show 
that  it  was  fraudulently  misled  by  the  defendant 
to     make     the     loan     it     did. 

Xot  only  did  the  jury  find  that  this  main  con- 
tention was  not  sustained  by  the  evidence,  but  it 
found  to  the  contrary,  and  the  Court  of  Chan- 
cery Appeals  reports  that  siich  finding  is  abun- 
dantly sustained  by  the  record.  That  Court  re- 
ports that  the  record  wholly  fails  to  show  that 
the  Nashville  Bank  had  anything  to  do  with  the 
broker  who  was  shown  to  have  procured  the  loan. 
The  testimony  of  Mr.  Moore,  the  broker,  is  taken, 
and  he  is  not  attacked  or  contradicted.'  He  states 
that  he  negotiated  the  loan  and  that  the  bank 
had  nothing  whatever  to  do  with  it,  and  that 
he  did  not  know  that  the  bank  was  interested 
in  any  way  in  the  loan.  On  the  contrary,  he 
states  that  he  procured  the  parties  to  borrow  the 
money  on  the  solicitation  of  Mr.  Neely,  the  Pres- 
ident of  the  complainant  bank,  and  that  Mr. 
Neely  was  not  only  very  anxious  to  get  the  paper, 
but  that  he  made  no  inquiry  whatever  as  to  the 
standing  of  the  parties,  but  assumed  to  be  entire- 
ly   familiar    with    all    of    them. 

Moore    was    the    broker    of    Mr.     Neely    in    Nash- 
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ville,  and  his  warm,  personal  friend  of  forty  years 
standing.  He  had  made  various  loans  of  large 
sums  for  Mr.  1^'eely,  and  Neely  inquired  special- 
ly of  Moore  whether  he  could  not  obtain  some  of 
Dr.  Morrow's  paper,  and,  after  inquiry,  found 
that  he  could  with  Duncan  &  Gaines,  indorsers, 
and    he    thereupon    authorized    the    loan. 

Upon  the  whole  case  we  think  the  complainants 
have  wholly  failed  to  make  out  a  case  of  fraud 
upon  the  part  of  the  Xashville  Bank,  and  to 
establish  any  ground  of  liability  against  it,  and 
the  decree  of  the  Court  of  Chancery  Appeals  is 
affirmed. 
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Ins.    Co.    v.    Morton-Scott-Robeetson    Co. 

(Nashville.       March    8,    1902.) 

1.  iNBUBAircB,  FiBE.    ReafflTTfumoe  of  doctrines  enunciated  in  former 

case. 
The  Court  reaffirms  the  doctrines  enunciated  in  the  case  of  Int. 
Co.  V.  Morton'ScoU-Bohertaon  Co.<,  reported  in  106  Tenn.,  558. 
(Post,  pp.  385,  386.) 

2.  Samb.    Joint  demand  for  appraisal  of  loss. 

One  of  several  insurers  of  the  same  property  is  responsible  for 
a  joint,  and  therefore  insufficient,  demand  for  appraisal  of 
loss  made  by  the  other  companies  for  the  benefit  of  all,  where 
its  agent  co-operates  with  the  agents  of  the  other  companies, 
approving  and  accepting  the  benefit  of  what  they  did  or  had 
done.     (Post,  pp.  385-^387.) 

3.  Same.    Same. 

By  demanding  approval  or  estimate  of  loss  an  insurance  com- 
pany concedes  its  liability  under  its  policy  for  tome  amount; 
and  ascertainment  of  that  amount  is  the  only  question  that 
remains  for  determination.     {Post,  p.  390.) 

Case  cited:  Hickerson  &  Go.  v.  Ins.  Co.,  96  Tenn.,  193. 

4.  Samb.     Sal/oa^e  claim. 

By  its  refusal  to  proceed  with  an  appraisal  of  loss  demanded  by 
itself  and  acceded  to  by  the  insurer,  an  insurance  company 
waives  its  right,  reserved  by  its  policy,  to  take  the  salvage;  or 
its  proportion  of  it,  in  case  of  concurrent  insurance,  at  its  ap- 
praised value;  and  the  insured  may,  in  such  case,  lawfully 
dispose  of  the  salvage.     (Post,  pp.  388-390.) 
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Appeal     in     error     from     the     Circiiit     Court     of 
Davidson    County.      John    W.    Childress^    J. 
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Vertrees  &  Vertbeeb  and  Thos.  J.  Tyne  for 
Ins.     Co. 

Lellyet  &  Babr  and  Jno.  A.  Pitts  and  Smith 
for    Morton-Scott-Robertson    Co. 

Sxodgrass^  C.  J.  This  is  an  action  upon  a 
fire  insurance  policy.  It  was  tried  in  the  Court 
below  before  a  jury,  and  there  was  verdict  and 
judgment  for  $2,264.00  and  costs,  and  the  in- 
surance company  has  appealed  and  assigned  errors. 
These  assignments  are  twenty-three  in  number  and 
quite  elaborately  made.  They  could  not  be  dis- 
posed of  seriatim  in  any  reasonable  time,  and 
need  not  be  so  considered,  in  as  much  as  there 
are    only    a    few    determinative    features    in    the    case. 

The  general  facts  of  the  case  are  set  out  in 
much  detail  in  the  case  of  the  Palatine  Ins.  Co. 
r.  MortorirScott-Robertson  Co.,  reported  in  22 
Pickle,    558,    and    will    not    be    here    repeated. 

The  North  German  Ins.  Co.  had  insurance  on 
the  same  property  involved  in  the  Palatine  case, 
and  concurrent  with  that  and  other  companies, 
and    is    sued    for    the    same    loss. 

It  is  insisted  that  there  are  material  differ- 
ences in  the  present  case  from  the  Palatine  case, 
and  hence  the  decision  in  that  case  should  not 
be    held    conclusive     in    this. 

Xhe  first  material  difference  claimed  is  that  in 
the  Palatine  case  there  was  a  joint  demand  by 
the    insuring    companies,    of    which    the    Palatine    was 
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one,  for  a  joint  appraisal,  to  which  the  North 
German  was  not  a  party,  but  that  the  latter  com- 
pany, through  its  adjuster,  made  a  separate  de- 
mand   for    appraisal. 

We  have  examined  the  record  carefully  upon 
this    feature    of    the    case. 

We  find  that  the  Palatine  Company  made  a 
separate  demand  for  appraisal,  as  well  as  the 
North  German,  and  this  fact  was  stated  in  the 
Palatine  case  and  commented  on.  But  the  point 
now  made  is  that  the  North  German  was  not  a 
party  to  the  original  joint  demand  made  by  the 
other  companies,  and,  therefore,  stands  in  an  atti- 
tude different  and  independent  from  the  companies 
that    did    enter    into    that    joint    demand. 

It  appears  that  some  negotiations  had  been 
agreed  upon  between  the  assured  and  the  adjust- 
ers of  the  other  companies  before  the  arrival  of 
Mr.  Bassett,  the  representative  of  the  North  Ger- 
man Company,  and  they  had  been  virtually  aban- 
doned. 

It  clearly  appears  from  the  record  that  while 
Mr.  Bassett  had  not  yet  arrived  on  the  scene, 
and  did  not,  until  the  19th,  take  any  part  in 
the  conferences,  his  company  was  notified  of  all 
that    was    done    and    was    being    done. 

The  fire  occurred  on  Friday,  December  9,  1898. 
On  January  9,  the  company  was  notified  that 
counsel     had    been    employed,     and    that    the     Royal 
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had  made  settlement,  by  the  terms  of  which  the 
salvage    was    to    go    to    the    insured. 

On  the  16th  a  copy  of  the  opinion  of  counsel 
was  sent  to  Mr.  Bassett,  and  he  was  kept  in- 
formed as  to  all  that  was  transpiring,  and  was 
evidently  co-operating  with  the  other  companies, 
and  taking  advantage  of  everything  done  by  them 
that  could  be  of  benefit  to  him.  He  was  present 
on  the  19th  of  December,  and  actively  co-operated 
with  the  other  adjusters  from  that  time  forward, 
though  he  claims  that  he  represented  his  company 
alone.  But  this  was  the  case  with  the  other 
adjusters;  each  represented  his  own  company,  but 
they  acted  in  concert  and  under  an  organization 
or  agreement,  express  or  tacit,  for  mutual  protec- 
tion   and    defense. 

After  the  conferences  in  person  ceased,  it  ap- 
pears that  Mr.  Bassett  was  notified  by.  letter  of 
all  that  occurred,  just  as  were  the  others.  An 
examination  of  the  record  forces  the  conclusion 
that  Mr.  Bassett  did  act  in  conjunction  with  the 
other  adjusters,  and  was  fully  informed  of  all 
that  was  done,  and  made  no  objection  to  any 
of  it^  but  tacitly  approved  and  sought  the  benefit 
of    it 

But  we  think  this  question  not  determinative 
or  material  in  the  aspect  in  which  this  ease  is 
presented,  since  there  was  an  individual  or  sep- 
arate demand  made  by  the  plaintiff,  as  well  as 
by    other    companies,    and    it   was    acceded    to   by   the 
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assured  and  afterward  declined  by  the  company, 
because,  in  the  meantime,  the  salvage  had  been 
disposed  of,  and  possibly  the  plaintiff  could  not 
obtain  his  proportion  to  which  he  would  have 
been     entitled. 

So  that  we  may  consider  the  matters  as  oc- 
curring previous  to  this  demand  as  not  controlling, 
and  proceed  to  examine  the  case  in  the  light 
of  the  separate  and  individual  demand  which  was 
made.  It  is  said  that  the  insured  put  it  out 
of  its  pow^er  to  have  an  appraisal  by  selling 
and  disposing  of  the  salvage,  and  this  would  bar 
plaintiff's    action. 

This  question  was  considered  in  the  Palatine 
case,  and  it  was  decided  adversely  to  the  conten- 
tion of  plaintiff  upon  what  the  Court  then 
thought  was  sound  reason  and  good  business  prin- 
ciples. 

It  is  now  sought  to  have  this  holding  of  the 
Court  reviewed.  It  is  very  earnestly  insisted  that 
the  ruling  is  incorrect,  and  a  very  learned  and 
ingenious  argument  is  made  in  support  of  this 
contention.  That  the  option  to  take  the  salvage 
is  a  valuable  one  is  conceded,  and  the  companies 
cannot  be  arbitrarily  deprived  of  it,  and  it  has 
been  held  that  the  unauthorized  sale  of  the  en- 
tire salvage,  so  as  to  destroy  this  option  of  the 
insured,  would  defeat  the  insured's  right  of  action. 
Hamilton    v.     Liverpool    Co.,     136     TJ.     S.,     242. 

In     the     Palatine     case     it     was     held     that    when 
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there  are  several  insurers,  with  the  same  form  of 
policy,  the  right  of  each  is  to  take  only  his 
pro  rata  of  the  appraised  salvage,  articles;  that 
even  if  the  insured  sells  a  portion  of  the  sal- 
vage, it  is  immaterial  so  long  as  enough  remains 
imsold  to  enahle  the  complaining  company  to  exer- 
cise its  option  under  the  policy  to  take  its  pro 
raia    of    the    salvage. 

It  would  seem  that  this  is  a  reasonable  rule, 
and  in  cases  of  concurrent  insurance,  perhaps  the 
only    practicable    one. 

It  is  said  the  proper  rule  is  that  all  the  com- 
panies must  act  together,  and  as  a  unit  take  all 
the  salvage  and  divide  the  same  among  them- 
selves, and  that  the  option  should  be  exercised 
collectively  or  not  at  all.  This  certainly  would 
be  an  easy  rule,  and  one  which  would  largely 
relieve  the  assured,  but  it  depends  for  its  execu- 
tion upon  the  assent  and  agreement  of  all  the 
companies.  There  was  no  disposition  manifested 
or  offer  made  by  the  plaintiff  company  to  enter 
into  such  an  agreement,  but,  on  the  contrary,  the 
company  appears  to  have  fought  shy  of  doing 
anything  practical  to  adjust  the  matter,  relying 
upon  the  strict  construction  of  the  terms  of  its 
policy.  In  the  meantime  the  salvage  had  been 
left  in  the  possession  of  the  assured,  and  several 
of  the  companies  had  agreed  to  its  sale.  It  was 
in  a  damaging  condition,  and  the  delay  but  added 
to     the     deterioration.       The     salvage     was     the     prop- 
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ertj  of  the  insured,  and  for  its  reasonable  value 
he  must  account,  so  that  it  would  be  unfair  to 
require  him  to  hold  it  in  a  deteriorating  condi- 
tion while  the  companies  delayed  settlement,  and 
thus  gave  opportunity  for  its  further  depreciation. 
In  addition,  if  there  was  a  joint  right  to  the 
salvage,  which  must  be  exercised  as  a  unit,  then, 
as  a  result,  there  might  be  a  joint  right  of 
appraisal,    which    was    denied    in    the    Palatine    case. 

We  are  also  of  opinion  that  when  an  in- 
surance company  demands  an  appraisal  or  estimate 
of  loss,  it  must  be  held  to  have  conceded  its 
liability  for  some  amount,  and  the  only  queetion 
that  remains  open  is  the  amount  of  the  loss. 
This  is  the  last  step  to  be  taken  in  the  adjust- 
ment of  a  loss,  and  not  the  first  one,  as  is 
usually  held  by  insurance  companies.  Unless  it 
be  in  exceptional  cases,  there  is  no  necessity  for 
an  appraisal  as  long  as  liability  is  denied,  and 
when  the  appraisal  is  demanded,  other  questions, 
which  go  merely  to  the  liability  of  the  insurance 
company,  must  be  treated  as  waived.  96  Tenn., 
198. 

We  think  there  was  no  error  in  apportioning 
the  expense  of  selling  the  salvage  goods.  This 
rule  was  laid  down  in  the  Palatine  case,  and 
is  based  upon  the  rule  announced  in  the  case  of 
Oerman    Bank    v.     Haller,     103     Tenn.,     84. 

While  many  other  questions  are  presented  and 
dwelt    on,     we    think    they    are    all    settled    by    the 
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Palatine  case,  and  that  that  case  was  properly 
decided,  and  the  present  case  is  not  distinguish- 
able from  it  on  any  determinative  question.  The 
judgment  of  the  Court  below  is,  therefore,  af- 
firmed   with    costs. 
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Behbn    v.    White, 
{Nashville.       March     15,     1902.) 

1.  Dbcrbx.     Vests  UUe  at  its  date,  when, 

A  decree  directing  reformation  of  a  deed  and  conveyance  of  the 
property  involved  to  the  complainant  by  the  Clerk  and  Master 
operates,  nnder  our  statutes,  to  invest  the  complainant  with 
perfect  title  from  its  date  without  such  conveyance,  the  Clerk 
and  Master  being  a  ''party  *'  within  the  meaning  of  the  stat- 
ute declaring  that,  **If  the  decree  direct  the  conveyance,  re- 
lease, or  acquittance  to  be  made,  and  the  party  against  whom 
the  decree  is  rendered  fails  or  refuses  to  execute  the  same  in 
the  time  specified  in  the  decree,  or  in  a  reasonable  time,  if  no 
particular  time  is  thus  specified,  the  decree  operates  in  all  re- 
spects as  if  the  conveyance,  release,  or  acquittance  was 
made.** 

Code  construed:  {{  6301,  6302,  6303  (S.);  32  5334-5236  (M.  A  V.); 
it  4484-4486  (T.  A  S.). 

2.  Innocent  Pubchabbb.     Who  is. 

A  purchaser  or  mortgagee  is  an  innocent  purchaser  whose  rights 
are  not  affected  by  the  reversal  on  writ  of  error,  prosecuted 
after  the  deed  or  mortgage  was  made,  of  a  decree  of  an  inferior 
court,  in  force  at  the  date  of  the  deed  or  mortgage  vesting  the 
grantor  or  mortgagor  with  title  to  the  property,  even  though 
the  parties  prosecuting  the  writ  of  error  and  succeeding  in 
reversal  of  such  decree  are  minors. 

Cases  cited:  Wooldridge  i7.  Boyd,  13  Lea,  151;  Williamson  v.  Will- 
iams, 11  Lea,  355,  363;  Anderson  v.  Ammonett,  9  Lea,  1,  It; 
Livingston  v.  Noe,  1  Lea,  55;  Winchester  i;.  Winchester,  1 
Head,  460;  Hurtu  Long,  90  Tenn.,  445,  453. 


FROM       DAVIDSON. 


Apjwal     from     the     Chancery     Court     of     Davidson 
County.       H.    H.     Cook,    Ch. 
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MoREis  &  TuRNEY  and  W.  T.  Turley  for 
Behm. 

M.  T.  Bryan,  P.  M.  Estes,  John  J.  Vee- 
TREEs    and    E.    A.     Price    for  White. 

Wilkes..  J.  The  facts  which  lead  up  to  the 
present  controversy  are  fully  stated  in  Sawyers  v. 
Sawyers,    22    Pickle,    598. 

The  bill  in  that  case  was  filed  to  have  a  deed 
from  J.  G.  Sawyers  to  John  C.  and  Emma  A. 
Sawyers,  and  their  children,  reformed  so  as  to 
conform     to    the    intention    of    the    grantor. 

The  deed  was  reformed  under  the  proceedings 
in  that  case,  but  not  in  exact  conformity  to  the 
prayer,  and  the  Court  ordered  that  the  Clerk  and 
Master  make  to  Emma  A.  Sawyers  a  deed  to  the 
property,  with  full  power  to  sell,  convey,  mort- 
gage, or  dispose  of  the  same  upon  her  hus- 
band joining  in  the  conveyance,  and  adding  other 
provisions  not  necessary  now  to  mention.  No  deed 
was  in  fact  ever  executed  by  the  Clerk  and  Mas- 
ter under  this  decree,  but  on  the  18th  of  March, 
1897,  Sawyers  and  wife  executed  a  deed  to  the 
property  to  William  White  for  $6,822.25,  of  which 
$1,822.25  was  paid  in  cash  and  $5,000  was  ap- 
plied to  the  satisfaction  of  a  mortgage  to  the 
British  and  American  Mortgage  Company,  Limited, 
which  had  been  placed  on  the  property  by  Saw- 
yers   and    wife    after    the    decree    was    passed. 

White    went    into    possession    under    his    deed.     Af- 
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ter  all  these  matters  had  transpired,  the  cause  of 
Sawyers  v.  Sawyers  was  brought  to  this  Court 
on  behalf  of  the  minor  children  of  Sawyers  and 
wife  by  writ  of  error,  and  it  was  insisted  the 
decree  of  the  Court  below,  reforming  the  deed, 
was  not  warranted  by  the  evidence.  This  insist- 
ence was  sustained  by  this  Court,  and  the  decree 
of  the  Court  below  was  set  aside,  but  the  case 
was  remanded  for  any  further  proof  that  might 
be    produced    to    warrant    such    reformation. 

The  result  upon  the  demand  was  that  no  suffi- 
cient proof  being  made  to  warrant  the  reforma- 
tion, the  bill  filed  for  that  purpose  was  dis- 
missed. Thereupon  the  minors,  by  next  friend, 
sued  in-  this  cause  to  recover  the  property  from 
White,  making  the  mortgage  company,  Sawyers  and 
wife,  and  others  parties,  so  as  to  clear  up  the 
title  and  fix  it  in  them.  The  Chancellor  held 
that  White  was  not  an  innocent  purchaser,  and 
he    and    his    associate    defendants    appealed. 

It  is  conceded  that  the  Court  of  Chancery  Ap- 
peals has  found  the  facts  to  be  that  White  and 
the  mortgage  company  are  innocent  purchasers, 
provided  the  legal  effect  of  the  decree,  directing 
the  Clerk  and  Master  to  make  deed  to  Emma 
A.  Sawyers,  was  to  vest  the  title  in  her  and 
of  itself,  without  a  deed  having  been  made  by 
the     Clerk     and     Master,     as     the     decree     directed. 

TJie  Court  of  Chancery  Appeals  held  that  it 
did     have     such    effect,     and     complainants     have    ap- 
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pealed  to  this  Court,  and  present  this  question 
for    adjudication    by    the    Court. 

The  provisions  of  the  statutes  bearing  upon 
this  question  are  Sees.  6801,  6302,  and  6303  of 
Shannon's    Compilation,    and    are    as    follows: 

"Sec.  6301.  The  decree  may  divest  title  to 
property,  real  or  personal,  out  of  any  of  the 
parties,  and  vest  it  in  others,  and  such  decree 
shall  have  all  the  force  and  effect  of  a  convey- 
ance by  such  parties,  executed  in  due  form  of 
law. 

"Sec.  6302.  The  Court  may  also  appoint  a 
commissioner  to  execute  all  necessary  conveyances, 
releases  and  acquittances,  either  in  his  name,  or 
in  the  name  of  the  parties,  as  the  Court  may 
think  proper,  and  the  instrument  so  executed  will 
be    as    valid    as    if    executed    by    the    party. 

"Sec.  6303.  If  the  decree  direct  the  convey- 
ance, release,  or  acquittance  to  be  made,  and  the 
party  against  whom  the  decree  is  rendered  fails 
or  refuses  to  execute  the  same  in  the  time  speci- 
fied in  the  decree,  or  in  a  reasonable  time,  if 
no  particular  time  is  thus  specified,  the  decree 
operates  in  all  respects  as  if  the  conveyance,  re- 
lease,   or    acquittance    was    made." 

The  question  presented  is,  whether  the  Clerk  and 
Master,  who  is  directed  to  make  the  deed,  falls 
within  the  designation  of  "the  party  against 
whom  the  decree  is  rendered"  within  the  meaning 
and    terms    of    the    statute. 
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Complainant  insists  that  the  word  "party,"  as 
there  used,  refers  to  persons  who  are  litigants 
and  parties  of  record  who  had  previously  held 
the    title,    and    not    to    the     Clerk    and    Master. 

The  Court  of  Chancery  Appeals  held  that  the 
statute  should  have  a  liberal  construction,  as  if 
the  term  used  was  "person,"  and  not  "party," 
in    the    sense    of    a    party    litigant    or    holding    titla 

In  this  we  think  that  Court  is  correct.  The 
Clerk  and  Master,  Commissioner,  or  other  "per- 
son" directed  to  make  the  deed,  becomes,  by  vir- 
tue of  the  decree,  a  "party"  to  the  suit,  at 
least  for  the  purpose  of  perfecting  the  title,  and 
the  act  would  take  full  effect  as  to  such  Clerk 
and  Master  as  it  would  have  done  with  any 
party    directed    to    make    such    title. 

The  Clerk  and  Master  being  thus  a  party,  and 
having  failed  to  make  the  deed  as  directed,  the 
title  vested  in  Enmia  A.  Sawyers  by  virtue  of 
the    provisions    of     Sec.     6808. 

And  she,  with  her  husband,  having  made  the 
conveyance  to  White  and  the  mortgage  company, 
innocent  purchasers,  before  the  proceeding  by  the 
minors,  under  the  writ  of  error,  and  before  they 
had  any  notice  of  the  claim,  they  would  not  be 
affected  by  that  proceeding,  nor  the  decree  made 
thereunder.  Wooldridge  v.  Boyd,  13  Lea,  161; 
Willianison  v.  Williams,  11  Lea,  355,  363;  Sta- 
ples V.  White  et  al.,  4  Pickle,  30;  Anderson  v. 
Ammonetty     9     Lea,     1,     11;    Livingston    v.     Noe,    1 
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Lea,  55;  Winchester  v.  Winchester,  1  Head,  460; 
Vogle  V.  Montgomery,  64  Mo.,  577;  Eldridge  v. 
Walker,  80  lU.,  270;  Rector  v.  Fitzgerald,  59 
Ped.  Rep.,  808;  Cheever  v.  Mantin,  18  Am.  St 
Rep.,  258. 

And  the  principle  and  rule  is  the  same  in 
case  of  minors  as  of  adults.  Hurt  v.  Long,  6 
Pickle,    445,    453. 

The  decree  of  the  Court  of  Chancery  Appeals 
is    affirmed. 
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Wn-SON      V.      WiNTEBS. 

(Nashville.       March     15,     1902.) 

1.  DssD.     Tnoperatilme  for  v)ant  of  deMvery  and  acoepu^^ 

A  deed  is  inoperative  for  want  of  delivery  and  acceptance,  and 
does  not,  therefore,  estop  the  vendor  or  his  heirs  to  maintain 
an  action  against  the  vendee  for  recovery  of  the  land,  althougrh 
the  vendee  has  paid  and  given  notes  for  purchase  price,  and 
gone  into  possession  under  it,  and  made  valuable  improve, 
ments,  where  it  was  signed  alone  by  the  husband  and  left  in 
his  possession  for  signature  of  the  wife,  who  was  too  sick  at 
the  time  to  execute  it,  and  thus  remained  until  the  husband's 
death,  and  was  afterwards  executed  by  the  wife  and  delivered 
to  the  grantee. 

Oases  cited:  Farrar  v.  Bridges,  5  Hum.,  411;  Davis  v.  Cross,  14 
Lea,  637;  Ledger  wood  v.  Gault,  2  Lea,  643. 

2.  Statute  of  Fbaudb.    Memorandum  to  he  effective  must  be  deliv- 

ered. 
And  such  deed  is  not  effective  for  want  of  delivery  and  accept- 
ance, if  sufficient  in  form,  as  a  memorandum  for  the  sale  of 
lands,  required  by  the  statute  of  frauds.  Delivery  and  accept- 
ance is  as  essential  to  such  memorandum  as  to  a  perfected 
deed. 

3.  Answbb.    AdmiaHons  by. 

An  admission  in  his  answer  that  a  deed,  relied  upon  by  defend- 
ant, that  **  the  deed  was  not  delivered,"  estops  him  to  insist 
upon  its  delivery  on  the  hearing. 


FBOM      OHBATHAM. 


Appeal     from    the     Chancery    Court    of    Cheatham 
County.       J.     S.     Gribblb,     Ch. 
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Turner  &  Duke  and  Michael  Savage  for 
Winters. 

Beard,  J.  J.  T.  Wilson,  now  deceased,  in  his 
lifetime  sold  to  the  defendant,  Winters,  a  tract 
of  land  in  Cheatham  County,  for  which  the  lat- 
ter paid  in  cash  the  sum  of  $900.00,  and  exe- 
cuted his  three  purchase  money  notes  to  mature 
in  the  future.  Upon  receiving  the  cash  payment 
and  the  notes,  the  vendor  prepared  a  deed  by 
whidh  he  and  his  wife  conveyed  the  property  to 
Winters,  reserving  a  lien  only  to  secure  the  notes. 
This  deed  was  in  proper  form  and  was  duly 
signed  by  J.  T.  Wilson,  who  was  the  owner  of 
the    land. 

The  grantee,  however,  desired  that  the  wife  of 
the  grantor  should  join  her  husband  in  its  exe- 
cution, in  order  that  all  possible  interest  she 
might  have  in  the  land  be  taken  out  of  her. 
On  account  of  Mrs.  Wilson's  illness,  this  could 
not  be  done  at  that  time.  The  grantor,  there- 
fore, retained  the  instrument,  saying  to  the  ven- 
dee that  upon  the  recovery  of  his  wife,  they 
would  go  to  the  county  seat,  and  then  she  would 
sign,  and  both  would  acknowledge  it.  No  objec- 
tion was  made  to  this,  and  thereupon  the  deed 
was  deposited  by  the  grantor  in  his  safe,  where 
it    was    found    after    his    death.      Upon    its    discovery 
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it    was    signed    and    acknowledged    by    Mrs.    Wilson, 
and     then     delivered     to     the     grantee. 

Immediately  upon  making  the  purchase,  the  ven- 
dee claiming  title,  went  into  possession  of  the 
property  and  made  valuable  improvements  upon  it, 
and  was  in  possession  when  the  present  bill  was 
filed.  The  record  shows  that,  notwithstanding  the 
retention  of  the  deed  by  the  vendor,  yet  he  and 
the  vendee  regarded  the  contract  as  fully  con- 
summated, and  that  thereafter  the  vendee,  under 
his  purchase,  regarded  himself  as  the  absolute 
owner  of  the  land,  and  the  vendor  assumed  that 
he  had  complete  title  to  the  money  and  notes 
received    by    him    in    the    transaction. 

The  present  bill  is  filed  by  the  heirs  of  J.  T. 
Wilson,  the  vendor,  against  the  vendee.  Winters, 
and  the  administratrix  of  Wilson,  who  is  in  pos- 
session of  such  of  the  purchase  money  notes  as 
are  unpaid,  and  in  it  they  impeach  the  claim 
of  the  vendee  on  two  grounds — first,  that  there 
was  no  delivery  in  fact  or  in  law  of  the  deed 
by  Wilson  to  Winters;  and,  second,  that  the  con- 
tract of  purchase  and  sale  of  this  land  was 
within  the  statute  of  frauds,  and  did  not  conform 
to    its     requirements. 

That  the  delivery  of  a  deed  by  the  grantor  to 
the  grantee  is  essential  to  pass  the  title  to  the 
grantee,  is  settled  by  all  the  authorities,  but  it 
seems  equally  well  settled  that  a  legal  delivery, 
which    will     accomplish     this     result^     may    be     made 
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though  the  grantor  does  not,  in  fact,  part  with 
the  manual  possession  of  the  instrument.  Farrar 
V.  Bridges,  6  Hum.,  411;  Davis  v.  Cross,  14 
Lea,  637;  Ledgerwood  v.  Gault,  2  Lea,  643.  But 
"in  such  case  the  grantor  shoyild  clearly  indicate 
it  to  be  his  intention  that  the  instrument  should 
take  effect,  as  a  conveyance  of  his  property,  and 
that  in  retaining  possession  of  the  deed,  it  was 
merely  as  bailee  for  the  grantee."  1  Warville  on 
Vendors,    p.    672. 

The  Court  of  Chancery  Appeals  report  that 
both  the  vendor  and  vendee  regarded  the  contract 
of  purchase  as  complete,  and  that  though  the 
deed  was  retained  by  the  vendor  to  be  executed 
at  some  time  in  the  future  by  the  wife,  and 
there  was  never  a  delivery,  in  fact, ,  by  the  ven- 
dor, yet  there  was  a  delivery  in  law,  so  as  to 
vest  title  in  the  vendee,  and  the  bill  of  com- 
plainants   was    dismissed. 

We  think  there  was  error  in  this  holding.  In 
the  first  place,  upon  the  facts  found  by  that 
Court,  there  was  no  acceptance  of  this  deed  by 
the  vendee,  and  legal  delivery  necessarily  implies 
an  acceptance.  These  two  things  are  interdepend- 
ent. Without  acceptance  there  could  be  no  deliv- 
ery   in    law. 

In  this  case  the  instrument  in  its  then  form 
was  not  satisfactory  to  the  vendee,  and  therefore 
was  not  accepted  by  hiin.  The  wife  of  the  ven- 
dor   was    required    to    join    in    it,    as    one    of    the 
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conveying  parties,  and  it  wae  retained  by  the 
vendor  until  this  could  be  done  in  the  future. 
In  the  second  place,  the  pleadings  in  the  case 
preclude  such  holding.  In  his  answer  to  the  bill, 
the  defendant,  Winters,  says,  "This  deed  was  not 
delivered  to  him  during  the  lifetime  of  J.  T. 
Wilscn,"  and  his  co-defendant,  the  administratrix 
of  Wilson,  while  insisting  upon  the  sale  of  the 
land  by  her  estate  as  being  complete,  and  upon 
her  right  to  enforce  the  collection  of  the  purchase 
notes,  yet  in  her  answer,  admits  specifically  that 
"the  deed  was  not  delivered  in  the  lifetime  of 
J.     T.     Wilson." 

But  the  instrument  is  equally  ineffectual  as  a 
memorandum  in  writing  to  answer  the  require- 
ments of  the  statute  of  frauds.  It  was  intended 
by  the  parties  to  it  as  a  deed,  and  not  as  a 
mere  memorandum  of  a  contract  of  sale,  and, 
being  inoperative,  for  want  of  delivery,  as  a  deed, 
it  cannot  be  made  to  perform  service  as  a  mere 
memorandum.  In  this  view,  the  textwriters  and 
the  Courts,  which  have  had  occasion  to  rule  upon 
this  question,  with  a  single  exception,  so  far  as 
our    examination    has    extended,    concur. 

In  Cowen  v.  Baldwin,  16  Minn.,  172,  it  is 
said:  "But  it  is  claimed  by  the  plaintiff  that, 
although  the  delivery  of  a  deed  may  not  have 
been  sufficient  to  pass  the  title  to  the  land,  yet 
it  was  sufficient  to  constitute  a  contract  in  writ- 
ing,   the    specific    performance    of    which    the    plaintiff 
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is  entitled  to  enforce.  This  position  cannot  be 
sustained,  for  to  render  a  written  contract  to 
convey  land  operative,  it  is  just  as  essential  that 
the  contract  or  memorandum  of  the  contract  re- 
quired by  the  statute  of  frauds  be  delivered  as 
that  a  deed  be  delivered  in  order  to  convey  the 
title    to    the    land/' 

In  Parker  v.  Parker^  1  Gray  (Mass.),  409, 
we  find  a  state  of  facts  corresponding  closely 
with    those    presented    in    this    record. 

The  Court  in  that  case  said:  "The  transaction, 
as  respecting  the  acceptance  of  the  deed  by  the 
grantee,  or  a  delivery  by  the  grantor,  was  not 
closed. 

Something  yet  remained  to  be  done  before  the 
deed  was  delivered  and  accepted  by  William  N. 
Parker.  If  not  so,  the  deed  would  have  been 
passed  over  to  William  N.  Parker  at  once.  But 
the  grantee  required  the  release  of  dower  by 
Mary  Parker.  The  parties  separated  without  any 
act  having  been  done  equivalent  to  a  delivery 
of  the  deed,  and  nothing  further  was  done  to 
give  effect  to  the  instrument  as  a  deed.  The  in- 
strument was  not,  therefore,  to  pass  any  title  or 
lay  the  foundation  for  a  title  in  equity  to  re- 
cover possession  of  the  deed.  It  was  further 
urged  that  if  the  instrument  was  not  valid  as  a 
deed,  it  might  be  considered  as  a  memorandum 
in  writing,  signed  by  the  party  agreeing  to  con- 
vey   the    real    estate    therein    described,    and    thus    au- 
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thorize  a  decree  in  equity  to  make  a  conveyance. 
But  in  regard  to  this,  the  same  difficulty  exists. 
As  a  memorandum  in  writing  stipulating  to  con- 
vey the  land,  to  make  it  operative.  It  must  have 
been  executed  and  delivered  to  the  plaintiffs  or 
some    one     in     their    behalf." 

To  the  same  effect  is  Overman  v.  Ken\  17 
Iowa,  485;  Johnson  v.  Brook,  31  Miss.,  17;  San- 
burn  V.  Sanhwm,  7  Gray  (Mass.),  142;  1  Dev- 
lin on  Deeds,  Sec.  273,  and  Brown  on  Statute 
of  Frauds,  Sec.  354.  The  only  exception  to  this 
view  is  found  in  Bowles  v.  Woods,  6  Grat,  78. 
There  an  opinion  contra  is  expressed,  but  as 
sho^vn  by  Mr.  Devlin,  in  the  section  of  his  work 
just  cited,  the  statement  was  obiter  dictum,  and, 
therefore,  is  not  entitled  to  great  weight  as  au- 
thority. 

It  follows  that  the  decree  of  the  Court  of 
Chancery  Appeals  dismissing  the  bill  is  reversed, 
and  a  decree  will  be  entered  here  affirming  in 
all  respects  the  decree  of  the  Chancellor.  The 
cause  will  be  remanded  to  the  Chancery  Court 
of  Cheatham  Coimty  for  the  account  ordered  by 
the  Chancellor,  and  such  other  decrees  as  may  be 
required  in  the  progress  of  the  case.  The  costs 
of  the  Court  below  will  remain  as  adjudged 
there;  the  costs  of  the  appeal  will  be  paid  by 
the  appellant  All  future  costs  will  await  the' 
determination    of    the    cause. 
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Moss    V.     Maddux. 

(Nashville.       March     15,     1902.) 

Bills  ajstd  Notbs.    Alteration  of,  renders  void,  when. 

A  material  alteration  of  a  note — e.  g.,  its  amount — ^made  by  the 
principal  without  the  payee's  consent  or  knowledge,  and  with 
the  purpose  and  effect  of  defrauding-  him,  operates,  neverthe- 
less, to  render  the  note  void  as  to  innocent  sureties,  and  to 
release  them  in  toto  from  liability  thereon;  an  action,  even  for 
the  true  amount  due  thereon,  not  being-  maintainable  ag-ainst 
them  by  the  payee. 

Cases  cited:  Crockett  v.  Thomason,  5  Sneed,  344;  Organ  v.  Alli- 
son, 9  Bax.,  459;  McVey  v.  Ely,  5  Lea,  438;  McDaniel  v.  Whit- 
sett,  96  Tenn.,  10;  Taylor  v.  Taylor,  12  Lea,  714;  Stephens  v. 
Davis,  85  Tenn.,  271. 


FEOM      PUTNAM. 


Appeal  from  the  Chancery  Court  of  Putnam 
County.       T.     J.     Fisheb,     Ch. 

Aloood    &    FiNLEY    for    Moss. 

A.     W.     Boyd    for     Maddux. 

Wilkes,  J.  Complainant  in  his  bill  charges 
that  one  Lem  Maddux,  as  principal,  and  defend- 
ants as  sureties,  executed  and  delivered  to  him  a 
note     for     $185.00,     and     he     seeks     to     recover     the 
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same  and  interest.  Lem  Maddux,  the  principal, 
was  not  sued,  being  a  non-resident  and  insolvent 
The  note  was  exhibited  with  the  bill  and  comes 
to    this    Court    in    its    original    shape. 

The  defendants,  W.  H.  Maddux  and  R.  F. 
Maxwell,    filed    a    general    plea    of    non    est    factum. 

Upon  trial  in  the  Court  below,  the  Chancellor 
gave  judgment  for  the  $185.00,  and  interest  upon 
it,  and  defendants  appealed.  The  Court  of  Chan- 
cery Appeals  sustained  the  plea  of  non  est  fac^ 
turn,  and  reversed  the  Chancellor,  and  refused  any 
relief,    and    complaint    has    appealed    to    this    Court 

The  Court  of  Chancery  Appeals  bases  its  hold- 
ing upon  the  fact  found  by  it,  that  after  the 
sureties  had  signed  the  note,  an  attempt  was 
made  to  alter  it  so  as  to  make  it  a  note  for 
$285.00  instead  of  $185.00.  That  Court  reports 
that  the  figures  in  the  upper  left  hand  comer  of 
the  note  had  evidently  been  tampered  with,  so 
that  they  appear  to  be  $285.00  and  not  $185.00, 
and  that  some  effort  was  made  to  change  the 
words  written  in  the  body  of  the  note,  but  the 
effect  was  slight — ^that  the  body  of  the  note  still 
clearly  reads  one  hundred  and  eighty-five,  though 
it  can  be  seen  that  it  has  been  tampered  with. 
An  inspection  of  the  note  shows  this  finding  to 
be    correct 

They  find  that  complainant  received  this  note  as 
being  for  $285.00,  and  surrendered  other  secured 
claims     to     that     amount     in     consideration     of      the 
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note;  that  he  was  an  old  man  and  unable  to 
read,  and  his  wife  inspected  the  note,  and  relying 
on  the  figures,  reported  that  it  was  a  note  for 
$285.00,    and    thereupon    complainant    so    received    it. 

The  Court  of  Chancery  Appeals  finds  that  the 
defendant  sureties  signed  the  note  for  $185.00; 
that  after  it  was  written  it  was  altered;  that 
complainant  was  in  no  way  responsible  for  any  altera- 
tions in  the  note;  that  the  parties  sued  are  the 
brother  and  brother-in-law  of  the  principal,  who 
had  fled  the  country;  that  complainant,  when  he 
took  the  note,  did  not  know  it  had  been  changed 
or    altered. 

The  defendants  did  not  testify  on  the  trial, 
but  it  was  proven  that  they  admitted  signing  the 
note    for    $185.00,    but    denied    signing    it    for    $285. 

The  Court  of  Chancery  Appeals  find  that  the 
defendants  did  not  at  any  time,  before  or  after 
the  note  was  signed,  consent  to  any  alteration, 
and  that  it  was  altered  after  it  was  executed 
and    before    it    was    delivered. 

The  Court  of  Chancery  Appeals  report  that  this 
alteration  must  defeat  any  recovery  on  the  note, 
and  cite  as  sustaining  this  contention,  Crockett  v. 
Thomason,  6  Sneed,  344;  Organ  v.  Allison,  9 
Bax.,  459;  McVey  v.  Ely,  5  Lea,  438;  McDaniel 
V.  Whitsett,  12  Pickle,  10;  Taylor  v.  Taylor  et 
al.,    12    Lea,    714. 

In  each  of  the  cases  cited  by  that  Court,  the 
alteration    was    made    with    the    knowledge    and    con- 
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sent  of  the  payee,  or  holder  of  the  note,  and 
would,  if  enforced,  enure  to  his  benefit,  and  was, 
therefore,     fraudulently    made. 

The  suit  was  brought  upon  the  instrument  as 
altered,  and  to  enforce  it  as  it  stood  after  alter- 
ation, except  that  in  the  case  of  McDaniel  v. 
Whitsett,  there  had  been  an  attempt  to  efface  the 
alteration.  In  that  case  the  alteration  had  been 
fraudulently  made  by  the  holder  in  order  to  fix 
a  lien.  He  afterward  undertook  to  erase  this, 
and  the  Court  held  that  after  the  alteration  had 
been  fraudulently  made,  and  the  validity  of  the 
note  thus  destroyed,  the  erasure  could  not  restore 
the  validity  of  the  note  and  make  it  collectible 
by    the    party    guilty    of    the    alteration. 

In  the  present  case  there  is  no  fraud  whatever 
on  the  part  of  complainant.  On  the  contrary,  he 
has  been  himself  defrauded,  no  doubt  by  the 
maker  of  the  note,  by  being  misled  into  the 
belief  that  the  note  was  for  $285.00,  when  it 
was    f«.r    only    $185.00. 

Ue  made  no  attempt  at  erasure  or  correction 
of  the  note,  but  sued  upon  it  as  a  note  for 
$185.00,  for  which  amount  defendants  admit  they 
signed    and    bound    themselves. 

The  grounds  upon  which  a  party  guilty  of 
altering  an  evidence  of  debt  is  not  allowed  to 
recover  are  twofold,  one  to  prevent  a  party  from 
profiting  by  his  own  fraud,  and  the  other  to 
insure    the    identity    of    the    paper    and    prevent    the 
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substitution  of  a  different  one.  The  object  is  to 
inflict  a  penalty  on  the  wrongdoer  and  protect 
the    other   ,party. 

But  it  has  also  been  held,  and  more  to  the 
point,  in  Stephens  v.  Davis,  1  Pickle,  271,  that 
a  note  thus  altered,  after  it  was  signed,  is  void 
and  uncollectible  in  the  hands  of  a  hona  -fide 
or    innocent    purchaser. 

This  is  upon  the  theory  that  when  the  instru- 
ment is  once  altered,  to  the  prejudice  of  the 
maker,  or  any  one  of  them,  it  becomes  void  as 
to  the  parties  who  might  be  affected  by  the 
alteration,  and,  being  void,  no  right  could  attach 
in  the  hands  of  even  an  innocent  transferee;  in 
other  words,  he  can  stand  upon  no  higher  ground 
than  the  party  who  made  the  alteration,  and, 
having  taken  a  void  instrument,  it  is  void  in 
his    hands. 

Following  this  decision,  we  are  constrained, 
though  it  works  a  gross  injustice  to  complainant, 
to  hold  that  he  cannot  recover,  and  we,  therefore, 
affirm  the  decree  of  the  Court  of  Chancery  Ap- 
peals. In  accord,  see  Vol.  2,  pp.  177,  179; 
Daniel    on    Neg.    Instruments,     Sees.     1384,     1405. 
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Hbbeick    v.     Fowlek. 
(Nashville.      March    22,    1902.) 

1.  Wnxs.    Powers  under  oftid  their  construction. 

Testatrix,  haviDg'  a  husband  and  three  children,  devised  her 
property  to  the  husband  for  life,  addinnf  this  clause,  to  wit: 
**  Said  husband  at  his  death  shall  have  power  by  will  and 
testament  to  dispose  of  the  property  hereby  willed  to  him 
between  my  children  as  he  may  deem  proper.  He,  in  the 
future,  will  be  better  fitted  as  time  develops  to  determine  as 
to  what  proportion  my  children  shall  have  of  said  property. 
Therefore,  I  give  him  full  power  to  dispose  of  it  as  between 
them  as  he  thinks  best."  All  the  children  survived  testatrix. 
Only  one  child  survived  the  husband.  One  had  died  leaving 
children;  the  other  left  none.  The  husband  by  will  gave  the 
entire  property  to  the  surviving  Child,  but  charged  it  with  one 
hundred  dollars  in  favor  of  the  children  of  the  deceased  child. 

Held:  That  the  husband's  will,  though  it  did  not  refer  to  the 
wife's  will,  was  a  proper  and  effective  execution  of  the  power 
conferred  by  the  wife's  will,  except  so  far  as  it  charged  the 
property  with  one  hundred  dollars  in  favor  of  the  children  of 
the  wife's  dead  child,  and  that  this  provision  was  unauthor- 
ized and  void.  The  husband's  power  of  appointment,  under 
the  wife's  will,  is  limited  to  the  wife's  children  that  survive 
him,  and  does  not  extend  to  her  grandchildren.  (Po9t,  pp. 
413-420.) 

Cases  cited :  Jarnigin  v.  Conway,  3  Hum.,  50;  Cruse  u  McEee, 
2  Head,  1;  Rogers  v.  Rogers,  2  Head,  660;  Womack  v.  Smith, 
11  Hum.,  477;  Word  v.  Morgan,  5  Gold.,  407;  Satterfield  v. 
Mays,  11  Hum.,  58;  Beasley  v.  Jenkins,  2  Head,  191;  Bigley 
V,  Watson,  98  Tenn.,  353;  Puryear  u  Edmondson,  4  Heis.,  43; 
Ryan  v.  Monaghan,  99  Tenn.,  338;  Blassu  Helms,  93  Tenn., 
166;  Franklin  v.  Franklin,  91  Tenn.,  119;  Forrest  v.  Porch, 
100  Tenn.,  392;  Parrish  v.  Groomes,  1  Tenn.  Ch.,  581;  Connell  v. 
McEenna,  2  Sh.  Cas.,  190;  Haywood's  Heirs  v.  Moors,  2  Hum., 
585;  Cathey  v.  Cathey,  9  Hum.,  470;  Bostick  u  Winton,  1 
Sneed,  538;  Young  v.  Insurance  Co.,  101  Tenn.,  312;  Guaranty 
Trust  Co.  V.  Jones,  103  Tenn.,  243. 
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2.  Dbsd.    Powers  uiider  and  their  (x>n9trvK!tion, 

A  deed  conveyed  property  **to  F.  C.  Herrick  during  hia  life- 
time with  the  power  to  dispose  of  the  same  at  his 
death,  by  will  or  testament,  between  the  children,  Harriet 
B.  Herrick,  and  to  the  heirs  of  F.  C.  Herrick  and  Harriet  B. 
Herrick,  above  designated,  forever."  The  Herricks  were  hus- 
band and  wife  and  had  three  children,  all  of  whom  survived 
the  wife,  and  only  one  of  whom  survived  the  husband.  The 
other  two  died,  one  leaving  children  and  the  other  not.  The 
husband  devised  this  property  to  the  surviving  child,  and 
charged  it  with  one  hundred  dollars  in  favor  of  the  grand- 
children, 
field;  The  husband's  will  was  a  proper  and  effective  execution 
of  the  power  conferred  by  said  deed,  except  so  far  as  it 
charged  the  property  with  one  hundred  dollars  in  favor  of  the 
grandchildren,  and  that  this  was  unauthorized  and  void. 
{Posty  pp.  41i^421.) 

8.  PowBBS.  I1MA8ory  appointmerU  under. 
Giving  a  small  or  nominal  sum  in  the  execution  of  a  power,  con- 
ferred by  will  or  deed,  is  not  illusory,  where  the  donee  of  the 
power  has  advanced  his  share  to  the  complaining  party  before 
executing  tha  power,  and  assigns  this  as  his  reason  for  not 
giving  a  substantial  sum  in  execution  of  the  power.  (Post, 
p.  420.) 


FBOM     DAVIDSON, 


Appeal     from    the    Chancery     Court    of    Davidson 
County.      H.    H.    Coob:,    Ch. 

Babtheix    &    Keeble     and     Hickman     &     Hick- 
man   for    Herrick. 

Thos.     B.     Johnson    for     Fowler. 
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Wilkes,  J.  In  this  case  there  was  an  original 
bill,  an  answer,  a  cross  bill,  and  an  amended  bill, 
and  to  the  latter  there  was  a  demurrer.  This 
demurrer  was  sustained  by  the  Chancellor,  and 
the  will  and  deed  in  controversy  were  construed, 
fixing  the  rights  of  the  parties  among  themselves, 
denying  any  relief  to  complainants,  and  taxing 
them  with  the  costs.  They  appealed,  and  the 
decree  of  the  Chancellor  was  affirmed  by  the 
Court  of  Chancery  Appeals,  and  complainants  have 
appealed    to    this    Court    and    assigned    errors. 

The  question  involved  is  the  proper  construction, 
effect,  and  execution  of  a  power  contained  in  the 
will  of  Harriet  R.  Herrick,  and  a  power  some- 
what similar,  if  not  entirely  so,  in  a  deed  from 
Mrs.  Jane  E.  Kodes,  the  donee  of  the  power  in 
each  case  being  F.  C.  Herrick,  the  husband  of 
Harriet    R.    Herrick. 

Mrs.  Harriet  R.  Herrick  made  her  will  on 
June  19,  1879,  and  died  soon  thereafter,  leaving 
her  husband,  F.  C.  Herrick,  the  donee  of  the 
power,  and  their  children,  Henry  Y.,  Isaac,  and 
Fanny.  Henry  died  May  16,  1891,  leaving  his 
widow,  the  complainant,  and  three  minor  .children, 
who  sue  in  this  case  by  their  mother,  as  next 
friend.  Isaac  died  in  1894,  but  left  no  children, 
his  heirs  being  the  minor  complainants;  and  de- 
fendant, Fanny,  who  has  intermarried  with  Ed- 
ward Fowler,  and  is  the  principal  defendant  in 
this    case,    being   joined    as    such    with    her    husband. 
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Harriet  R.  Herrick  died  seized  of  a  lot  on 
the  west  side  of  Broad  Street,  in  the  city  of 
Kashville,  fronting  about  100  feet  on  that  street, 
and  it  apoears  that  she  had  no  other  property, 
real    or    personal,    of    any    moment 

The    language    of    her    will    is    as    follows: 

"I  wiU  all  my  property,  real  and  personal,  of 
every  kind,  to  my  beloved  husband,  F.  C.  Her- 
rick, during  his  lifetime,  so  that  he  may  have, 
use,  and  enjoy  the  income  of  the  same,  but 
neither  the  property,  nor  its  rents  nor  income,  to 
be  subject  or  liable  in  any  way  to  his  debts, 
contracts,    or    liabilities. 

"Item  2.  Said  husband,  at  his  death,  shall  have 
power  by  will  and  testament  to  dispose  of  the 
property  hereby  willed  to  him  between  my  chil- 
dren as  he  may  see  proper.  He  in  the  future 
will  be  better  fitted  as  time  develops  to  deter- 
mine as  to  what  proportions  my  children  shall 
have  said  property.  Therefore,  I  give  him  full 
power  to  dispose  of  it  as  between  them  as  he 
thinks    best." 

This  will  was  probated  in  Davidson  County, 
March,  1880.  At  the  time  of  her  death,  Henry 
and  Isaac  were  alive,  but  both  died  before  the 
fatJier,  lerving  defendant  surviving  them,  and  Hen- 
ry died  also  leaving  a  widow  and  children.  After 
the  death  of  the  testatrix,  Harriet,  her  husband, 
F.  C.  Herrick,  on  July  12,  1881,  bought  fifty 
feet    of    ground    adjoining    the    first    named    property 
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from  Mrs.  Jane  E.  Rodes,  and  took  title  in  his 
own  name,  coupled  with  powers  and  conditions 
fixed    by    the    language    of    the    deed,    as    follows: 

"I,  Jane  E.  Eodes,  have  this  day  bargained 
and  sold  to  F.  0.  Herrick,  and  do  hereby  trans- 
fer and  convey  to  F.  C.  Herrick,  during  his 
lifetime,  with  the  privilege  of  the  use  and  enjoy- 
ment of  the  same,  without  its  being  liable  for 
his  contracts  or  liabilities,  with  the  power  to  dis- 
pose of  the  same  at  his  death,  by  will  or  testa- 
ment, between  the  children  of  Harriet  R.  Herrick 
and  to  the  heirs  of  F.  C.  Herrick  and  Harriet 
R.  Herrick,  above  designated,  forever,  for  the  con- 
sideration   of    $600,"    etc. 

F.  0.  Herrick,  August  81,  1892,  executed  a 
will,    which    provides    as    follows: 

"I  will  to  my  daughter,  Fannie  McLelland  Her- 
rick, the  house  and  lot,  1711  Broad  Street, 
Nashville,  Tenn.,  fronting  98  feet  and  8  inches 
on  Broad  Street  It  is  my  wish,  however,  that 
my  family  shall  occupy  the  premises  as  their 
home  so  long  as  mutually  agreeable  and  pleasant 
and  to  the  interest  of  my  wife  and  daughter 
Fannie.  I  will  to  my  wife,  Ella  Scott  Herrick, 
everything  else  I  may  die  possessed  of,  except 
$200  cash,  to  be  paid  to  my  sister,  Mrs.  Lucy 
0.  Smith,  of  Gilford,  Indiana.  A  lot  fronting 
on  Broad  Street,  adjoining  our  home  place,  and 
a    cottage    and    lot    100    by    120    feet,  at  Monteagle, 


DECEMBER  TERM,  1901.  415 

Herrick  v.  Fowler. 

Tennessee,  are  in  my  wife's  name,  and  subject  to 
her    sole    disposal." 

On  July  2,  1899,  he  added  a  codicil,  as  fol- 
lows: "I,  F.  C.  Herrick,  being  of  sound  mind 
and  disposing  memory,  do  make  and  publish  this 
as  a  codicil  to  my  last  will  and  testament  Hav- 
ing amply  provided  for  my  son  during  his  life, 
and  having  given  him  in  money  far  more  than  I 
could  now  give  my  daughter,  Fannie,  I  will  and 
direct  that  the  children  of  my  said  son,  Henry, 
be  paid  by  my  daughter,  Fannie,  the  sum  of 
$100  in  money.  In  other  words,  my  daughter 
Fannie  shall  take  the  home  place,  1711  Broad 
Street,  as  described  in  my  will,  charged  with 
$100  to  be  paid  by  my  daughter,  Fannie,  to  the 
children  of  my  son,  Henry,  and  my  will  in  all 
other    respects    is    to    stand.*' 

This  will  was  probated  July  term,  1899,  of 
the    County    Court    of    Davidson    County. 

The  bill  seeks  on  the  part  of  the  children  of  Hen- 
ry Y.  Herrick  to  set  up  an  interest  in  the  lot 
in  their  behalf  on  the  ground  that  the  exercise 
of  the  powers  conferred  on  F,  C.  Herrick  by 
the  will  and  deed  referred  to,  are  void,  and  the 
contention  is  for  a  one-half  interest  in  both 
tracts,    and    to    have    the    same    partitioned. 

We  treat  the  matter  only  as  it  is  presented 
by  the  amended  bill  and  the  demurrer,  as 
other  portions  of  the  record  are  not  properly  be- 
fore   us. 
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The  Chancellor  held  that  the  will  of  F.  C. 
Herrick  was  a  valid  execution  of  the  power  of 
appointniont  contained  in  the  will  of  Harriet  E. 
Herrick,  except  so  far  as  it  seeks  to  charge  the 
property  with  $100  in  favor  of  complainants,  and 
as  to  this  charge,  he  was  of  opinion  it  was 
beyond  the  scope  of  the  power  and  void,  and  it 
was  set  aside  and  for  nothing  held,  but  the  re- 
maining portions  of  the  will  were  sustained  and 
upheld,  and  it  was  decided  that  the  property,  Ko. 
1711  Broad  Street,  was  the  property  of  Fannie 
Herrick  Fowler,  under  the  wills  of  her  mother 
and  father.  The  decree  further  recites  that  the 
property  conveyed  to  F.  C.  Herrick,  by  Mro. 
Jane  E.  Eodes,  is  also  the  property  of  Fannie 
Herrick  Fowler.  It  appears  that  at  the  death  of 
F.  C.  Herrick,  fifty  feet  of  the  property  men- 
tioned in  the  will  of  Harriet  R.  Herrick,  had 
been  sold  oflF,  and  at  that  date.  No.  1711,  now 
in  controversy,  embraced  the  balance  of  the  lot 
devised  by  Harriet  E.  Herrick  and  the  lot 
deeded    by    Mrs.    Jane    E.    Eodes. 

The  Court  of  Chancery  Appeals  affirmed  the 
decree  of  the  Chancellor  under  the  holding  of  the 
majority,  and  complainants  have  appealed  to  this 
Court    and    assigned    errors,    as    follows: 

1.  In  holding  that  imder  the  will  of  Harriet 
E.  Herrick,  F.  C.  Herrick  was  empowered  to 
leave  all  the  real  estate  described  in  the  amended 
bill     as     the    property    of    Harriet    R.     Herrick,    to 
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Fannie    H.    Fowler,    to    the    exclusion    of    the    chil- 
dren   of    Henry    Herrick,    deceased. 

2.  In  holding  that,  under  the  deed  from  Mrs. 
Jane  E.  Bodes,  as  set  out  in  the  amended  bill, 
F.  C.  Herrick  was  empowered  by  this  deed  to 
leave  all  the  property  to  Fannie  H.  Fowler  to 
the  exclusion  of  the  children  of  Henry  Y.  Her- 
rick,   deceased. 

3.  In  holding  that  the  Rodes  property  was 
worth  only  $600,  and,  therefore,  that  a  gift  of 
$100    was    not    an    illusory     appointment. 

In  disposing  of  these  assignments,  we  remark 
in  the  outset  that  if  the  powers  conferred  by 
the  will  of  Harriet  Herrick,  and  deed  of  Jane 
E.  Bodes,  are  validly  and  properly  executed  by 
the  will  of  F.  C.  Herrick,  the  fact  that  such 
will  and  deed  are  not  referred  to  in  his  will, 
does  not  vitiate  the  execution  of  them.  Young 
V.  Insurance  Co.,  101  Tenn.,  312;  Ouaranty  &  Trust 
Co.    V.    Jonss,    103    Tenn.,    243. 

The  two  children,  Isaac  and  Henry,  having  died 
previous  to  the  death  of  the  father  and  donee  of 
the  power,  F.  0.  Herrick,  leaving  Fannie  Her- 
rick Fowler  alone  surviving  at  the  time  he  exe- 
cuted his  will,  and  at  his  death,  the  entire  prop- 
erty passed  to  Fannie  Herrick  Fowler,  and  the 
said  F.  0.  Herrick  had  no  power  of  appointment 
to  his  grandchildren,  the  children  of  Henry  Y. 
Herrick.  Jamagvn  v.  Conway,  2  Hum.,  50; 
Cruse    V.    McKee,    2    Head,    1;    Thorington    v.    Hall, 
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Ill    Ala.,    324;    Morris    v.     Owen,    2    Call     (Va.), 
620;    Carson    v.    Carson,    Phillips'  Eq.    (K   C),   57. 

The  fact  that  only  one  person  remained  em- 
braced within  the  power  of  appointment  does  not 
alter  the  rule.  Roe  v.  Dunt,  2  Wilson  Reports. 
336;  Bragg  v.  Hammersly,  3  Simms,  Ch.  513 
Woodcock  V.  Benneck,  4t  Beavans  Reports,  190 
Lambert  v.  Thwarts,  L.  R.,  2  Eq.,  151;  Bray 
V.  Brue.,  2  Clark  &  Finnellj,  453;  Boyle  v. 
Bishop    of    Peterborough,    1    Ves.,    Jr.,    299. 

Under  the  language  of  the  will  of  Mrs.  Har- 
riet R.  Herrick,  as  well  as  under  that  of  the 
deed  from  Mrs.  Jane  E.  Rodes,  the  children  of 
Mrs.  Herrick  took  no  beneficial  interest  at  her 
death,  or  when  the  deed  was  executed,  but  the 
title  vested  at  the  time  of  the  death  of  F.  C. 
Herrick  in  those  in  whose  favor  he  made  the 
appointment.  Rogers  v.  Rogers,  2  Head,  660; 
1  Jarman  on  Wills,  6th  ed.,  336,  star  page,  309; 
1  Jarman  on  Wills,  star  page,  519;  1  Perry  on 
Trusts,  Sec.  258;  2  Underbill  on  Wills,  pp.  1173, 
1174;  Lambert  v.  Thwarts,  L.  R.,  2  Eq.,  151; 
Kennedy  v.  Kingston^  2  Jac.  &  Walker,  431; 
Crunys  v.  Colm^n,  9  Ves.,  Jr.,  319;  Walsh  v. 
Wallinger,  2  Russ.  &  Mylne,  77;  Womaek 
V.  Smith,  11  Hum.,  477;  Word  v.  Morgan,  6 
Cold.,  407;  Satterfield  v.  Mays,  11  Hum.,  68; 
Beasley  v.  Jenkins,  2  Head,  191;  Biqtey  v.  Wat- 
son, 14  Pickle,  353;  P wry  ear  v.  Edmondson,  4 
Heis.,     43;     Ryan    v.     Monaghan,     15     Pickle,     338; 
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Blass  V.  Helms,  9  Pickle,  166;  Franklin  v. 
FranhUn,  7  Pickle,  119;  Forrest  v.  Porch,  16 
Pickle,  392;  Parrish  v.  Ghroomes,  I  Tenn.  Ch., 
581;  Connell  v.  McKenna,  2  Shannon's  Oases, 
190. 

There  is  another  class  of  cases  which  hold  that 
an  estate  vests  in  the  contemplated  beneficiaries 
at  the  death  of  the  testator,  or  at  the  making 
of  the  deed,  and  does  not  await  the  execution 
of  the  power  by  its  donee,  and  further,  that  such 
vestiture  will  be  defeated  when  the  power  is 
executed  in  favor  of  only  a  part  of  the  bene- 
ficiaries to  the  exclusion  of  the  remainder.  To 
this  class  belongs  the  cases  of  Haywood's  Heirs 
V.  Moore,  2  Hum.,  585;  Cathey  v.  Cathey,  9 
Hum.,    470;    Bostick    v.    Winton,    1    Sneed,    538. 

We  are  of  opinion  there  is  no  difference  in 
results  in  the  two  classes  of  cases  where  the 
power  is  validly  and  actually  executed  by  the 
donee,  and  when  this  is  done,  the  title  and  bene- 
ficial interest  vest  only  in  those  who  are  named 
by  the  donee  of  the  power,  and  is  divested  out 
of  all  others.  What  the  result  may  be  when 
the  power  is  not  executed  we  need  not  consider, 
as    that    case    is    not    presented    in    this    record. 

If  we  are  correct  in  holding  that  F.  C.  Her- 
rick could  only  exercise  the  power  of  appointment 
in  favor  of  the  surviving  child,  Fannie  Herrick 
Fowler,  and  could  not  appoint  in  favor  of  the 
children     of     Henry     Y.     Herrick,     it     follows     that 
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the  property  passing  to  Fannie  Herrick  Fowler, 
at  least  under  the  will  of  her  mother  and  father, 
could  not  by  the  latter  be  charged  with  a  con- 
tribution to  the  children  of  Henry  Y.,  of  $100, 
as    was    attempted    by    the    will    of    F.    C.    Herrick. 

It  was  beyond  the  scope  of  the  power  con- 
tained in  the  will  of  Harriet  R.  Herrick  that 
F.  C.  Herrick  could  make  such  a  charge  under 
his  power  of  appointment,  but  being  limited  to 
appoint  in  favor  of  the  only  child  alive  at  his 
death,  he  could  not  incumber  the  estate  thus  ap- 
pointed by  a  charge  in  favor  of  the  children  of 
Henry    Y.    Herrick. 

In  addition,  when  it  appears  that  Henry  Y. 
Herrick  had  been  provided  for  by  F.  C.  Herrick, 
the  donee  of  the  power,  out  of  his  own  means, 
or  that  of  his  wife,  Harriet  R.  (and  it  does 
not  matter  which),  the  rule  of  illusory  appointments 
does  not  apply,  and  a  merely  nominal  amount 
would  suffice  to  be  given  to  the  party  thus  pro- 
vided for.  And  hence,  if  Henry  were  alive,  he 
could  not  claim  as  against  the  will  of  said  F. 
C.  Herrick  and  the  appointment  thereunder.  Bris- 
towe  V.  Warde,  2  Vesey,  Jr.,  336;  Long  v.  Long, 
5  Vesey,  Jr.,  445;  Mocatta  v.  Lansdda,  12  Vesey, 
Jr.,  123;  Kemp  v.  Kemp,  5  Vesey,  Jr.,  849; 
Vandersee  v.  Achem,  4  Vesey,  Jr.,  771;  Spencer 
V.    Spencer,    5    Vesey,    Jr.,    862. 

The  majority  of  the  Court  of  Chancery  Appeals 
was    of   opinion    that   upon    a    proper    construction   of 
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the  will  of  Harriet  R.  Herrick,  and  the  deed  of 
Mrs.  Jane  E.  Rodes,  the  power  of  appointment 
was  virtually  the  same  in  each,  and  was  confined 
to  the  children  of  Harriet  R.,  and,  under  the 
facts  in  this  case,  to  complainant,  Fannie  Herrick 
Fowler,  while  the  minority  was  of  opinion  that 
while  this  is  true  as  to  the  power  of  appoint- 
ment under  the  wiU  of  Harriet  R.  Herrick,  yet, 
under  the  deed  of  Mrs.  Jane  E.  Rodes,  the 
power  of  appointment  extended  also  to  the  heirs 
of  F.  C.  Herrick  other  than  the  children  of 
himself  and  Harriet  R.,  and  that  the  charge  of 
$100  might  properly  be  made  upon  that  portion 
of  the  property  derived  from  Mrs.  Rodes  in 
favor  of  the  children  of  Henry  Y.,  and  should 
to    that    extent    have    been    sustained. 

We  are  of  opinion  the  view  of  the  majority 
is  correct;  upon  this  feature  of  the  case  we  are 
not  able  to  see  any  reversible  error  in  the  de- 
cree of  the  Court  of  Chancery  Appeals,  and  it 
is    affirmed. 
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McBhoom    V,    Whitefield. 
(Nashville.      March    22,    1902.) 

1.  HoMSSTEAD.      AUachea  to  interest  of  a  ootenarU  severed  by  parol. 
Where  land  is  devised  to    several  as  tenants  in  common,  with 

direction  to  the  executor  to  divide  same  among  them,  home- 
stead attaches  to  the  share  assigned  to  one  of  the  tenants  by 
the  executor,  although  it  is  done  in  parol  only.     {Post,  pp. 
423,  424.) 
Case  cited:  Meacham  v.  Meacham,  91  Tenn.,  532. 

2.  Same.    Joinder  by  infant  wife  in  hushand^s  deed  does  not  defeaL 
The  joinder  of  an  infant  wife  in  her  husband's  deed  conveying 

the  homestead  property  does  not  estop  her  and  her  husband 
to  recover  homestead  therein  upon  her  disaffirmance  of  the 
deed  seasonably  made,  {post,  p.  '^^•) 
Gases  cited:  Scott  v.  Buchanan,  11  Hum.,  467;  McGan  v.  Mar- 
shall, 7  Hum.,  121;  Wheaton  v.  East,  5  Yer.,  59;  Bradshawu 
Van  Valkenburg,  97  Tenn.,  316;  Walton  u.  Qaines,  94  Tenn. 
421. 

3.  Sahe.    Same, 

And  her  right  of  disaffirmance  continues,  not  only  daring  her 
minority,  but  until  she  is  discovert.     {Post^  pp.  425,  426,) 

4.  Same.    Same, 

Her  right  of  disaffirmance  is  not  dependent  upon  her  return  of 
the  consideration,  when  it  is  paid  to  the  husband  and  not  to 
herself.     {Post,  p.  426,) 

Case  cited:  Bradshaw  v.  Van  Valkenburg,  97  Tenn.,  323. 

5.  Same.    Effect  of  invalid  deed  for. 

But  such  deed  passes  title  to  the  vendee  subject  to  the  home- 
stead right.     (Post,  p,  425,) 

Cases  cited:  March  v,  Russell,  1  Lea,  543;  Case  Co.  v,  Joyce,  89 
Tenn.,  352;  Cox  v.  Eeathley,  99  Tenn.,  522. 
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6.  Samb.    Not  BVibject  to  <xttomey*8  Uen  for  fees. 

Homestead  right  of  husband  and  wife  is  not  subject  to  lien  for 
fees  of  an  attorney  for  services  rendered  in  an  action  for  its 
recovery,  and  cannot  be  sold  for  same.     {Post,  pp,  426,  427,) 

Constitution  construed:  Art.  XI,  {11. 

Ck)de  construed:  i  3798  (S.) ;  {  2935  (M.  A  V.);  {  2110a  (T.  &  S.). 

Case  cited:  McLean  v,  Lerch,  105  Tenn.,  693. 


FEOM    PUTNAM. 


Appeal  from  the  Chancery  Court  of  Putnam 
County.       T.     J.     Fisheb,     Ch. 

Bbyant    &    McBboom    for    McBroom. 

Denny,    Halladay    &    Backman    for    Whitefield. 

Caldwell,  J.  W.  A.  McBroom  devised  a  tract 
of  land  in  Putnam  County  to  Jeff  Ally  and 
Joel  McBroom,  and  directed  his  executors  to  di- 
vide it  among  them.  After  the  division  was 
made,  Joel  McBroom  intermarried  with  his  present 
wife,  M.  J.  McBroom.  Subsequently  he  sold  his 
share  of  the  land,  which  was  then  and  is  now 
worth  less  than  $1,000.00,  to  J.  E.  Lewis,  and 
gave  him  a  bond  for  title.  On  the  24th  of 
August,  1892,  he  executed  to  Lewis  a  deed  in 
fee  according  to  the  terms  of  the  title  bond,  and 
his  wife,  who  was  then  a  minor,  joined  him 
in    the    deed. 
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When  Lewis  had  been  in  possession  two  or 
three  years,  he  sold  and  conveyed  the  land  to 
L.  C,  Jeff,  and  Andy  Whitefield.  Afterwards 
L.  C.  and  Jeff  Whitefield  sold  and  conveyed  their 
interest  in  the  land  to  Andy  Whitefield,  who, 
on  the  6th  of  April,  1898,  sold  and  conveyed  it 
to    Volma    V.     Whitefield. 

Thereafter,  Joel  McBroom  and  his  wife,  who 
had  never  owned  any  other  land,  filed  this  bill 
to  avoid  their  deed  on.  account  of  her  minority 
at  the  time  of  its  execution,  and  to  set  up  a 
right    of    homestead    in    the    land. 

The  Chancellor  dismissed  the  bill.  The  Court 
of  Chancery  Appeals  reversed  his  decree  and 
granted  the  relief  sought  to  the  extent  of  allow- 
ing the  complainants  a  homestead  in  the  land, 
with  reversion  to  Valma  V.  Whitefield,  the  last 
vendee. 

The  action  of  the  latter  tribunal  is  obviously 
correct. 

1.  The  division  of  the  original  tract  of  land 
by  the  executors,  though  in  parol  only,  was  a 
sufiicient  severance  of  the  tenancy  in  common  to 
invest  Joel  McBroom  with  separate  title  to  his 
share  thereof,  and  to  bring  that  share,  other  pre- 
requisites being  established,  within  the  provisions 
of  the  homestead  law.  Meacham  v.  Meacham,  91 
Tenn.,     532. 

2.  Being  a  married  man,  residing  in  this 
State,     and     having     no     other     realty,     he,     as     the 
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head  of  the  family,  was,  at  the  time  of  his 
sale  and  conveyance  thereof,  entitled  to  a  home- 
stead therein;  and,  being  so  entitled,  he  could  not 
divest  himself  of  that  right  without  the  valid 
joinder  of  his  wife  in  his  deed.  Const.,  Art. 
11,    Sec.    11;    Code    (Shannon's),    §3798. 

3.  Her  joinder,  though  in  proper  form  for 
adult  married  women,  was  ineffective  against  her 
disaffirmance,  seasonably  made,  as  in  this  instance, 
because  she  was  at  the  time  a  minor,  and,  there- 
fore, had  no  legal  capacity  to  convey  any  interest 
of  her  own  or  to  give  binding  consent  to  her 
husband's  conveyance.  Scott  v.  Buchanan,  11 
Hum.,  467;  McOan  v.  Marshall,  7  Hum.,  121; 
Wheaton  v.  East,  5  Terg.,  59;  Bradshaw  v.  Van 
Valhenburg,  97  Tenn.,  316;  Walton  v.  Oaines,  94 
Tenn.,    421;    1    Devlin    on    Deeds,    Sees.    86,    91. 

4.  Hence  the  deed  to  Lewis  had  only  the 
eflfect  that  it  would  have  had  without  any  joinder 
on  her  part,  and  that  was  simply  to  pass  the 
title  subject  to  the  homestead  right,  which  was 
left  unimpaired  as  to  both  him  and  her.  March 
V.  Russell,  1  Lea,  543;  Case  Co.  v.  Joyce,  89 
Tenn.,    352;    Cox    v.    Keathley,    99    Tenn.,    522. 

5.  It  matters  not  that  Mrs.  McBroom  is  not 
shown  still  to  be  a  minor,  for  if  minority  had 
been  her  only  disability,  she  would  have  been 
allowed  a  reasonable  time,  after  attaining  her  ma- 
jority, to  disaffirm  the  deed  (5  Yerg.,  59;  7 
num.,     121;     11     Hum.,     467),     and,    besides,     being 
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in  fact  under  the  disability  of  coverture  also,  her 
right  of  disaffirmance  continues  until  she  becomes 
discovert.       94    Tenn.,    421. 

6.  Nor  is  her  right  of  disaffirmance  dependent 
upon  her  return  of  the  consideration  paid  by 
Lewis  for  the  land,  for  it  does  not  appear  that 
she  received  that  consideration  or  any  part  of  it. 
Unless  she  were  shown  to  have  received  the  price, 
restitution  cannot  be  made  a  condition  for  the 
relief  she  seeks.  Bradshaw  v.  Van  VdUeenhurg,  97 
Tenn.,    323. 

Let  the  decree  of  the  Court  of  Chancery  Ap- 
peals   be    affirmed. 

MOTION      FOB      LIEN. 

Counsel  of  the  complainants  in  this  cause  move 
the  Court  for  a  lien  on  the  recovery  allowed 
their  clients  for  reasonable  fees  for  services  ren- 
dered. 

Were  the  recovery  of  land  merely,  as  such, 
there  could  be  no  doubt  of  the  right  to  have 
the  lien  declared.  But  such  is  not  the  case.  The 
homestead,  as  a  property  right,  is  peculiar  and 
exceptional.  It  is  exempt  absolutely  from  sale 
under  legal  process,  in  any  way,  at  the  instance 
of  any  creditor,  except  for  public  taxes,  debts  for 
purchase  money,  or  improvements.  Const,  Art, 
XL,  Sec.  11;  Code  (Shannon's),  §  &798.  The  ex- 
ception does  not  include  attorney's  fees,  conse- 
quently   the    homestead    cannot,    by    legal    process,    be 
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sold  for  their  payment;  and  it  would  be  folly 
for  the  Court  to  undertake  to  fix  a  lien  on 
property  that  could  not  be  sold  to  enforce  the 
lien  in  case  of  default  Indeed,  the  exemption 
from  sale  for  such  a  debt  necessarily  precludes 
the  Court  from  declaring  a  lien  therefor.  To 
validly  incumber  a  homestead  of  husband  and 
wife  with  a  lien  for  liabilities  other  than  those 
embraced  in  the  exception  found  in  the  funda- 
mental and  statutory  law,  the  same  formalities 
must  be  observed  as  in  case  of  voluntary  sale 
thereof  by  them;  that  is,  it  must  be  done  by 
their  ^'oint  consent,  evidenced  by  proper  instru- 
ment of  writing  executed  by  them,  and  privily 
acknowledged    by    the    wife. 

In  the  case  of  McLean  v.  Lerch,  105  Tenn., 
698,  it  did  not  appear  that  the  homesteader, 
against  whom  a  lien  declared  by  his  consent  was 
enforced,  had  a  living  wife;  hence  that  case  is 
not  an  authority  for  the  present  motion.  A 
widower,  as  there  ruled,  may  well  waive  his 
homestead  exemption  and  consent  to  the  declara- 
tion of  a  lien  upon  the  property;  but  when  the 
relation  of  husband  and  wife  exists,  as  in  this 
case,  a  lien  for  non-excepted  debts  can  be  fixed 
upon  the  homestead  in  no  other  way  than  by 
their  joint  consent,  shown  as  before  indicated 
herein. 

The    motion    is    refused. 
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Turnpike   Co.   v.   Yates. 

(Nashville.      March    22,    1902.) 

1.  Motion  in  Abbbst.    Maintainable  after  demwrrer, 

A  demurrer  to  a  declaration  does  not  preclude  a  motion  in  arrest 
on  the  same  grounds,  and  a  fortiori  does  not  preclude  motion 
in  arrest  on  different  grounds  from  those  relied  on  in  the  de- 
murrer.    (Post,  VP'  429-431,) 

2.  Deglabation. 

A  declaration  in  an  action  against  a  turnpike  company  for  an 
injury  sustained  by  the  plaintiff  while  passing  through  one  of 
its  gates,  by  the  falling  of  a  pole,  is  sufficient  which  avers  the 
duty  of  the  defendant  to  erect  and  maintain  safe  and  suitable 
gates,  **but  that  defendant  failed,  negligently,  willfully,  and 
wrongfully  to  do  this,"  and  that  plaintiff,  *'by  reason  of  such 
failure  of  duty  on  the  part  of  defendant,  was  injured  by  the 
falling  of  a  pole  upon  her  head,  body,  and  breast,  while  law- 
fully, and  in  the  exercise  of  proper  care  and  caution,  was 
passing  through  one  of  defendant's  gates,"  about  eight  miles 
from  the  city  of  Nashville,  and  under  said  pole  raised  by  de- 
fendant's servant  to  enable  her  to  pass.  It  is  not  essential  to 
describe  more  specifically  the  location  of  the  gate  or  to  aver 
more  specifically  the  defendant's  negligence.  The  law  implies 
negligence  from  the  averment  of  the  injury.    (Post,  pp.  431-434.) 

Cases  cited:  Railroad  v.  Mitchell,  11  Heis.,  400;  Sommers  v.  Bail- 
road,  7  Lea,  201;  Young  v.  Bransford,  12  Lea,  237. 

3.  Vebdict.    For  $2y500  sustained  by  the  facts. 

The  Court,  upon  the  facts  set  out  in  its  opinion,  sustains  a  ver- 
dict of  92,500  against  a  turnpike  company  for  an  injury  caused 
by  the  falling  of  a  pole  upon  a  traveler  at  one  of  its  toll-gates. 
{Post,  pp.  434-4<a.) 

4.  Chabob  op  Coubt.    B^usal  of  request  as  to  contributory  negU- 

gence  not  cause  fsr  reversal,  when. 
Where  there  is  no  proof  of  negligence  on  the  part  of  the  plaintiff, 
the  Court's  refusal  to  give  requests  on  that  subject  made  by 
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defendant  does  not  constitute  reversible  error.      (Post,   pp. 
437,  438,) 

5.  NB6LI6ENC1&.  2<reg^enceo/ driver  not  imputable  to  ^teoompanioii. 
Where  a  person,  while  riding  in  the  carriag>e  of  another  by  in- 
vitation, is  injured  bj  the  neg>ligence  of  a  third  party,  he  may 
recover  against  the  latter,  notwithstanding  the  negligence  of 
the  owner  of  the  carriage  in  driving  his  team  may  have  con- 
tributed to  the  injury,  where  the  injured  person  is  without 
fault  and  had  no  authority  over  the  driver.     (Post,  pp.  438-441,) 


FEOM       DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of 
Davidson     County.       J.     A.     Carwbigiit,     Sp.  J. 

J.    C.    McEeynolds    for    Turnpike    Co. 

Jo    W.    Bybnes    for    Yates. 

McAlisteb,  J.  Plaintiff  below  recoyered  a  ver- 
dict and  judgment  before  the  Hon.  J.  A.  Cart- 
wright,  Special  Judge,  and  a  jury,  against  the 
turnpike  company,  for  the  sum  of  $2,500  damages 
for  personal  injuries.  The  company  appealed  and 
has    assigned    errors. 

The  first  assignment  we  will  notice  is  that  the 
Court  erred  in  not  sustaining  defendant's  motion 
in  arrest  of  judgment.  The  substance  of  the  mo- 
tion was  that  the  declaration  sets  out  no  facts 
showing    negligence    on    the    part    of    defendant,    and 
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18  wholly  insufficient  in  law  to  warrant  a  recov- 
ery. It  should  be  remarked  that  on  the  11th 
of  March,  1898,  a  demurrer  was  interposed  to 
this  declaration,  but  the  only  cause  assigned  was 
that  it  failed  to  show  defendant  had  any  right 
to  own  and  operate  a  turnpike  in  this  State,  or 
to  show  for  what  purposes  defendant  was  incor- 
porated. The  demurrer  was  sustained  and  the 
plaintiff  was  permitted  to  file  an  amended  decla- 
ration. Thereupon  the  defendant  filed  a  plea  "of 
not    guilty." 

It  has  been  held  that  after  judgment  on  de- 
murrer, there  can  be  no  motion  in  arrest  of 
judgment  for  any  exception  that  might  have  been 
taken  on  arguing  the  demurrer.  Indiana  iJ.  jB. 
Co.  V.  Lampson,  31  HI.  App.,  518;  Tidd's  Prac- 
tice, 918.  But  it  has  also  been  held  that  a 
motion  in  arrest  for  a  fatally  defective  complaint 
may  properly  be  sustained,  even  though  a  de- 
murrer to  such  a  complaint  had  been  previously 
overruled.  It  is  said  that  the  Court,  by  ruling 
wrongly  on  a  demurrer,  does  not  preclude  itself 
from  afterward  ruling  rightly  upon  a  motion  in 
arrest  of  judgment.  Stewart  v.  Terre  Haute  B. 
B.  Co.,  103  Ind.,  44;  Newman  v.  PerrUl,  73 
Ind.,  154;  Field  v.  Slaughter,  1  Bibb  (Ky.), 
160;     QriiJin    v.    Baker    Co.    Justices,    17    Qa.,    96. 

It  will  be  observed  that  the  grounds  now  as- 
signed in  arrest  of  judgment  are  wholly  different 
from     the     causes     assigned     on     the     demurrer,     but 
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the  weight  of  authority  is  that  if  all  the  same 
causes  had  been  assigned  in  the  demurrer,  the 
Court  would  not  have  been  precluded  from  sus- 
taining the  motion  in  arrest  If  this  is  so,  it 
must  follow  that  where  the  particular  cause  as- 
signed in  arrest  was  not  raised  by  the  demurrer, 
the  Court  could,  nevertheless,  look  to  it  on  the 
motion. 

The  declaration  in  this  cause  contains  three 
counts.  It  is  only  necessary  to  notice  the  second 
count,  which  is  probably  fuller  and  more  explicit 
as  a  pleading  than  the  other  counts.  It  is  d- 
leged  in  this  count  that  defendant,  turnpike  com- 
pany, is  a  corporation  duly  chartered  and  organ- 
ized under  the  laws  of  the  State  of  Tennessee, 
and  as  such  owns  and  operates  a  •  turnpike  from 
Xashville  to  Ashland  City,  in  Cheatham  County. 
That  for  the  purpose  of  collecting  its  tolls,  it 
has  at  proper  intervals  along  said  turnpike  con- 
structed or  erected  gates  or  poles,  which  may  be 
raised  or  lowered  to  allow  travelers,  who  have 
paid  their  toUage,  to  pass  thereunder;  that  it 
was  the  duty  of  defendant  to  provide  safe  and 
suitable  gates  or  poles  for  such  purpose,  with 
due  regard  to  the  safety  of  those  who  might 
pass  thereunder,  and  to  maintain  same  in  proper 
repair,  but  that  defendant  failed,  n^ligently,  will- 
fully, and  wrongfully,  to  do  this,  and  plaintiflF 
alleges  that  by  reason  thereof,  on  or  about  the 
18th    of    July,    1897,     and    while    she    was    lawfully 
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passing  in  a  buggy  along  said  turnpike,  in  David- 
son County,  about  eight  miles  from  the  city  of 
Nashville,  and  after  she  had  paid  her  toll,  and 
after  the  employe  of  the  defendant  had  raised 
said  gate  or  pole  for  her  to  pass  under,  and 
she  had  driven  or  passed  thereunder,  and  while 
she  was  exercising  proper  care  and  caution,  said 
pole  fell,  striking  the  plaintiff  upon  the  head, 
body  and  breast,  knocking  her  senseless  and  great- 
ly   bruising    and    injuring    her,    etc. 

It  was  assigned  on  the  motion  in  arrest  that 
the  declaration  fails  to  specify  any  fact  or  facta 
upon  which  a  charge  of  negligence  can  be  based, 
or  in  what  way  defendant's  gates  were  improperly 
or  negligently  constructed,  maintained,  or  operated, 
or  which  one  •  of  its  poles  fell  on  plaintiff.  As 
already  seen,  the  declaration  alleges  that  the  toll 
gate  in  question  was  about  eight  miles  from  the 
city  of  Nashville,  and  this,  we  think,  was  suffi- 
ciently specific  to  inform  the  company  what  toll 
gate  was  meant.  Again,  it  was  not  necessary  for 
the  plaintiff  to  point  out  the  particular  defects 
in  the  toll  gate  that  caused  it  to  fall,  or  to 
show  wherein  the  company's  servant  was  negligent 
in  its  management.  It  was  sufficient  to  allege 
that  the  pole  was  permitted  to  fall  on  plaintiff's 
head  as  she  was  in  the  act  of  passing  there- 
under. The  very  fact  that  the  pole  fell  was 
prima  facie  evidence  of  negligence.  Res  ipsa  ?o- 
qvitur.       A     presumption     of     negligence     would     at 
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once  arise.  It  was  the  duty  of  the  turnpike 
company,  in  collecting  its  tolls,  so  to  manage 
its  gates  as  not  unnecessarily  to  injure  the  travel- 
ing public.  The  case  of  Stokes  v.  Saltonstall, 
1?M  Peters,  190,  illustrates  the  principle.  In  that 
case  Saltonstall  sued  Stokes  for  an  injury  sus- 
tained by  his  wife,  by  the  upsetting  of  a  stage 
coach,  in  which  she  was  passenger.  The  Court 
held  that  the  facts  that  the  carriage  was  upset 
and  the  plaintiff's  wife  injured  were  prima  facie 
evidence  that  there  was  carelessness,  or  negligence, 
or  want  of  skill  on  the  part  of  the  driver. 
This  rule  was  recognized  in  Railroad  v.  Mitchell^ 
11  Heis.,  400,  but  held  inapplicable  to  the  facts 
of  that  case.  Sommers  v.  R.  R,,  7  Lea,  201.  In 
Young  v.  Braiisford^  12  Lea,  237,  which  was 
an  action  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  caused  by  the  explosion  of  a 
steam  boiler,  the  Court,  in.  considering  the  ques- 
tion, said.  "The  reason  of  the  rule  is  that  the 
proof  which  establishes  the  injury,  shows  also  cir- 
cumstances from  which  some  negligence  or  want 
of  care  may  be  attached  to  the  wrongdoer,"  cit- 
ing CuHis  V.  R.  R,,  18  K  Y.,  543,  and  Hoi- 
brook    V.    Railroad,    12    N.    Y.,    236. 

In  the  case  now  being  decided,  we  are  of 
opinion  a  stronger  rule  applies  than  that  laid 
down  in  Young  v.  Bransford.  It  is  not  only 
competent    for    the    jury    to    infer    negligence    as    a 

proposition    of    fact    from    the    proof    that    the    pole 
24  p— 28 
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was  permitted  to  fall  on  a  traveler,  as  she  was 
in  the  act  of  passing  through  the  toll-gate,  but 
such  proof  raises  a  presumption  of  negligence 
aerainst  the  company  and  shifts  the  burden  of 
proof  upon  it  to  show  that  it  was  guilty  of  no 
negligence.  In  this  view  the  declaration  clearly 
stated  a  cause  of  action,  and  the  motion  in 
arrest    of    judgment    was    properly    overruled. 

The  next  assignment  is  that  there  is  no  evi- 
dence to  support  the  verdict.  The  defendant  com- 
pany owns  and  operates  a  turnpike  between  Nash- 
ville and  Ashland  City,  in  Cheatham  County.  The 
accident  to  plaintiff  happened  at  the  company's 
first  toll-gate,  about  eight  miles  from  the  city  of 
Nashville.  The  toll-gate  keeper  at  that  time  was 
an  old  man  about  eighty-three  years  of  age.  The 
toll-gate  consisted  of  a  pole  aboiit  twenty-eight  feet 
in  length,  six  inches  in  diameter  at  one  end,  and 
two  and  one-half  inches  at  the  other  end.  The 
larger  end  was  set  in  a  fork  on  the  side  of 
the  pike,  and  twenty-two  feet  of  the  pole  ex- 
tended across  the  pike  to  the  toll-gate  house, 
where  it  was  secured  by  a  goose-neck  in  the 
end  of  a  post.  The  remaining  six  feet  of  the 
pole  extending  back  of  the  fork  had  attached  an 
iron  cylinder  or  cog-wheel,  weighing,  as  variously 
estimated,  from  twenty-five  to  thirty-five  pounds. 
This  weight  and  six  feet  of  the  pole  back  of 
the  fork  being  heavier  than  the  twenty-two  feet 
extending     across     the     pike,     raised     the     pole     when 
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the  small  end  was  freed  from  restraint  The 
polo  was  thus  raised  and  lowered  by  means  of  a 
rope,  used  by  the  gate-keeper.  The  iron  weight 
or  cog-wheel,  with  an  opening  in  its  center,  was 
slipped  on  over  the  short  end  of  the  pole  back 
of  the  fork,  and  in  1894,  when  first  attached  to 
the  pole,  was  secured  by  wooden  wedges  driven 
in  between  it  and  the  pole.  Nails  were  driven 
behind  this  cog-wheel  to  prevent  it  from  slipping 
from    the    pole    when    the    latter    was    raised. 

It  appears  that  on  July  18,  1897,  plaintiff 
started  to  Nashville  with  one  A.  J.  Howington, 
with  whom  she  lived  as  housekeeper.  Howington 
was.  driving  and  sitting  on  the  right  side  of  the 
buggy  next  to  the  toll-gate  house.  The  plaintiff, 
Mrs.  Yates,  was  seated  on  the  left  side  of  How- 
ington, nearest  the  fork  of  the  pole.  As  they 
approached,  the  toll-gate  keeper  let  the  pole  up 
rapidly,  and,  just  as  they  were  passing  under,  the 
pole  fell,  striking  Mrs.  Yates  on  the  head  and 
breast.  An  examination  made  soon  after  showed 
that  the  nails  used  to  hold  the  iron  weight  had 
become  pressed  back,  and  that  the  iron  weight 
had  slipped  over  them  and  fallen  to  the  ground, 
thus  causing  the  pole  to  fall  and  inflicting  the 
injuries.  There  was  proof  tending  to  show  that 
the  toll-gate  keeper  and  the  oflBcers  of  the  com- 
pany did  not  inspect  the  weight  at  any  time 
after  it  was  put  on;  that  in  1896,  during  Christ- 
mas,    the     pole     and     weight     were     carried     off     by 
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some  mischievous  boys  and  left  in  the  turnpike, 
about  forty  yards  below  the  toll-house;  that  it 
was  recovered,  and  in  putting  the  weight  back 
on    the    pole,    the    same    old    spikes    were    used. 

It  appears  to  have  been  the  duty  of  Murphy, 
the  toll-gate  keeper,  and  Moore,  Superintendent  of 
that  particular  section  of  the  pike,  to  look  after 
the    pole. 

Moore  testified  that  he  put  the  weight  on  in 
1894,  and  would  notice  it  as  he  passed  on  his 
way  to  town  in  his  buggy,  but  did  not  examine 
it.  Mr.  Lewis,  the  General  Superintendent  of  the 
road,  stated  that  he  would  glance  at  the  pole  as 
he  passed  along  the  pike,  but  made  no  examina- 
tion   of    it. 

The  theory  of  the  company  was  that,  as  the 
plaintiff  and  Howington  approached  the  toll-gate,  both 
of  them  noticed  that  the  pole  was  down  horizon- 
tally across  the  road,  and  they  saw  Murphy 
standing  there  ready  to  let  it  up;  that  no  effort 
was  made  to  stop  the  horse,  which  was  driven 
in  a  trot  right  up  to  the  pole,  when  Murphy, 
seeing  who  they  were,  and  that  a  collision  was 
about  to  occur,  undertook  to  let  the  pole  up 
rapidly.  The  large  end  of  the  pole  struck  the 
groimd  with  force  and  the  weight  fell  off.  Plain- 
tiff not  having  stopped  or  tried  to  procure  a 
stop,  was  drawn  instantly  under  the  pole,  which, 
being  freed  of  the  weight,  fell  and  struck  her. 
It     is     insisted     on     behalf     of     defendant     that    it 
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exercised  great  care  and  prudence  in  the  construc- 
tion and  maintenance  of  this  pole,  and  that  no 
servant  or  agent  of  the  company  had  any  notice 
that  the  same  was  dangerous  or  out  of  repair. 
That  the  construction  was  of  an  approved  kind 
and  regarded  as  in  every  way  good,  and  the 
proof  fails  to  show  there  were  any  defects  known 
or  that  a  critical  examination  would  have  revealed 
any  prior  to  this  accident.  It  is  insisted,  more- 
over, that  Lewis  and  Moore,  superintendents  of 
the  company,  examined  the  road  and  poles  fre- 
quently and  found  no  defects.  Upon  the  facts, 
the  jury,  as  already  stated,  returned  a  verdict  in 
favor  of  plaintiff  for  $2,500.00.  The  case  has 
been  three  times  tried.  On  the  first  trial  there 
was  a  verdict  for  $750.00,  and  plaintiff  having 
refused  to  enter  a  remittitur  of  $350.00,  a  new 
trial  was  awarded.  The  second  trial  resulted  in 
a  verdict  for  $1,400,  which  was  also  set  aside 
because  plaintiff  refused  to  reduce  it  to  $500. 
The  third  trial  resulted  as  already  stated,  in  a 
judgment  and  verdict  for  $2,500.  There  is  am- 
ple evidence  to  support  the  verdict  of  the  jury, 
and  the  second  assignment  must  be  overruled. 
Among  other  supplemental  requests  submitted  by 
counsel  for  the  company  the  Court  was  asked  to 
charge,  viz. :  "Any  negligence  of  which  you  may 
think  the  plaintiff  was  guilty,  and  which  con- 
tributed in  any  way  to  the  accident  or  its  bad 
results,    may    be    considered    by    you    in    determining 


488  NASHVILLE ; 


Tampike  Co.  v.  Yates. 


the  amount  of  damages,  and  in  mitigation  of  the 
sum  which  you  might  otherwise  award  to  plain- 
tiff." The  only  instruction  given  on  tihe  subject 
of  contributory  negligence  was  that  if  plaintiff 
attempted  to  pass  through  the  gate  before  the 
gate-keeper  had  a  reasonable  opportunity  to  raise 
the  pole,  and  that  by  reason  of  that  attempt  the 
pole  fell  down,  without  carelessness  or  negligence 
upon  the  part  of  the  gate-keeper,  plaintiff  would 
not    be    entitled    to    recover. 

There  was  no  proof  on  the  trial  below  tending 
to  show  that  Mrs.  Yates,  the  plaintiff,  was  guilty 
of  any  negligence.  As  already  stated,  she  was 
not  driving,  but  had  accepted  a  seat  in  the 
buggy,  at  the  invitation  of  Mr.  Howington,  to 
accompany  him  to  the  city  to  visit  his  sick 
daughter.  It  was  insisted  below  that  plaintiff  and 
Howington  did  not  stop  or  attempt  to  stop  the 
horse  when  they  reached  the  toll-gate,  and  the 
gate-keeper  was  compelled  to  let  up  the  gate  rap- 
idly and  violently  to  prevent  a  collision  of  the 
horse  with  the  pole.  It  was  insisted  that  if 
plaintiff  and  her  driver  caused  the  action  of  the 
gate-keeper  by  their  imprudence  and  recklessness, 
she  cannot  complain;  that  if  she  and  the  driver 
saw  the  impending  danger,  and  rushed  into  it,  she 
must  take  the  consequences.  But,  if  there  was 
any  negligence  shown,  it  was  t^at  of  Howington, 
the  driver,  and  his  negligence  cannot  be  imputed 
to    the    plaintiff,    Mrs.     Yates. 
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Mr.  Cooley,  in  his  work  on  the  Law  of  Torts, 
Sec.  823,  states  the  rale  thus:  "In  p^eneral,  the 
negligence  of  third  parties  concurring  with  that  of 
defendant  to  produce  an  injury  is  no  defense;  it 
could  at  most  only  render  the  third  party  liable 
to  be  sued  as  a  joint  wrongdoer.  But  in  some 
cases  where  the  person  injured  was  for  the  time 
being  with  and  under  the  direction  of  the  third 
party,  whose  n^ligence  concurred  in  producing  the 
injury,  this  negligence  has  been  held  a  bar  to 
any  recovery.  In  the  leading  English  case  (Bryan 
V.  Thorogood)y  the  plaintiff,  in  alighting  fro^n  a 
public  omnibus,  was  knocked  down  and  injured 
by  an  omnibus  belonging  to  the  defendant  The 
case  was  put  to  the  jury  under  instructions  that 
if  it  was  found  that  the  driver  of  each  omnibus 
was  guilty  of  negligence,  contributing  to  the  injury, 
the  plaintiff  was  not  entitled  to  recover,  he  being 
80  far  identified  with  the  driver  of  the  omnibus 
he  was  riding  in,  that  he  must  be  considered 
a  party  to  the  negligence.  The  like  rule  has 
been  frequently  laid  down  in  this  country,  but  in 
several  States  its  soundness  is  denied.  In  New 
Jersey  it  is  held  that  the  negligence  of  a  driver 
of  a  street  car  in  which  the  plaintiff  was  rid- 
ing is  not  to  be  imputed  to  the  plaintiff  as  a 
bar  to  an  action  for  the  injurious  negligence  of 
a  third  party,  and  in  the  United  States  Supreme 
Court,  and  some  of  the  other  States,  a  like  rule 
has     been     made.       The     English     Court     of  Appeals 
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has  recently  overruled  Thorogood  v.  Bryan  in  so 
far    as    it    applies    to    a    public    conveyance." 

'The  true  principle  seems  to  be  that  when  a 
person  is  injured  by  the  negligence  of  the  de- 
fendant, and  the  contributory  negligence  of  one 
with  whom  the  injured  person  is  riding  as  a 
guest  or  companion,  such  negligence  is  not  im- 
putable to  the  injured  person ;  while,  on  the  other 
hand,  it  may  be  imputable  when  the  injured  per- 
son is  in  a  position  to  exercise  authority  or  con- 
trol over  the  driver."  A.  &  E.  Ency.  Law,  Vol. 
7,     p.     448. 

In  the  case  of  Union  Pacific  R.  R.  Co.  v. 
Lapsleij^  51  Fed.  Rep.,  174,  this  question  was 
considered.  That  was  a  suit  by  an  administra- 
tor for  the  wrongful  killing  of  his  intestate.  The 
deceased  was  riding  home  with  her  brother  in  an 
open  wagon,  with  the  brother  driving;  she  had 
been  invited  to  ride  by  the  brother.  Says  San- 
bom,  Cir.  J:  "So  that  the  case  sharply  presents 
the  question  whether  one  who,  while  riding  gra- 
tuitously in  a  carriage  owned  and  driven  by 
another,  is  injured  by  the  concurrent  negligence 
of  a  third  person  and  the  driver,  over  whom  he 
has  no  control,  is  barred  from  recovering  com- 
pensation for  the  injury  from  the  former  by  the 
contributory  negligence  of  the  owner  and  driver 
of  the  team.  With  tlie  single  exception  of  the 
Supreme  Court  of  the  State  of  Wisconsin,  which 
had    been    committed    to    the    doctrine    of    Thorogood 
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V.  Bryan,  prior  to  1886,  the  State  Courts  have 
uniformly  held  that  one  who,  while  riding  in  the 
private  carriage  of  another,  at  his  invitation,  is 
injured  by  the  negligence  of  a  third  party,  may 
recover  against  the  latter,  notwithstanding  the  neg- 
ligence of  the  owner  of  the  carriage  in  driving 
his  t€am  may  have  contributed  to  the  injury, 
where  the  person  injured  is  without  fault  and 
has  no  authority  over  the  driver."  Citing  Falt- 
mcun  V.  City  of  Mankato,  35  Minn.,  622;  Bor- 
ough of  Garlyle  v.  Brisbane,  113  Pa.  St.,  644; 
Robinson  v.  R.  R,  Co.,  66  K  T.,  11;  Dyer  v. 
R.  R,  Co.,  71  K  Y.,  228;  Masterson  v.  R.  R. 
Co.,  84  K  T.,  247;  Arddy  v.  Horn,  46  Mich., 
596;  Transfer  Co.  v.  Kelly,  36  O.  St.,  87;  R. 
R.  Co.  V.  Eadie,  43  O.  St.,  91;  Bennett  v.  N. 
J.  R.  &  T.  Co.,  36  K  Y.  L.,  225;  R.  R.  Co. 
V.  Shachett,  106  111.,  864;  LiUle  v.  Hatchett,  116 
XJ.    S.,    336. 

It  is  also  assigned  as  error  that  the  verdict  is 
excessive.  But  we  find  nothing  in  this  verdict 
indicating  that  the  jury  were  swayed  by  preju- 
dice, partiality,  caprice,  or  corruption.  Two  ver- 
dicts in  favor  of  the  plaintiff  have  already  been 
set  aside  upon  the  facts,  and  we  are  now  pre- 
cluded by  the  statute  against  interference  with 
this    verdict. 

The  charge  of  the  Court  is  a  correct  presenta- 
tion of  the  issues,  and  contains  no  reversible 
error.      Affirmed. 


J 
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Attobnbt*8  Fbbs.  Amount  of,  not  fixed  on  ex  parte  aw^\caMxfti. 
Attorneys  for  an  infant,  who  has  recovered  judgment  for  dam- 
ages, are  entitled  to  lien  on  the  recovery  for  reasonable  fees 
for  services,  but  are  not  entitled,  on  an  ex  parte  application 
made  in  the  case,  to  have  the  amount  of  their  fees  fixed  by  the 
Court. 


FBOM       MABSHAIiL. 


(On   Original  Motion.) 

Caldwell,  J.  Heretofore,  at  the  present  term, 
^his  Court  affirmed  a  judgment,  obtained  by  Clar- 
ence J.  Davis,  a  minor,  twelve  years  of  age,  who 
sued  by  next  friend,  against  the  American  Lead 
Pencil  Company,  in  the  Circuit  Court  of  Marshall 
County,    for    the    sum    of    $2,875.00. 

The  attorneys  who  represented  the  plaintiff  in 
that  litigation,  now  file  a  sworn  application,  sup- 
ported by  the  affidavits  of  other  persons  cognizant 
of  the  facts,  and  thereupon  move  the  Court  to 
allow  them  30  per  cent,  of  the  recovery  as  fees 
for    the  services    rendered. 
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These  gentlemen  have  unquestionably  rendered 
their  client  valuable  services,  and  for  such  services 
they  are  as  certainly  entitled  to  a  lien  on  his 
recovery  for  reasonable  compensation.  This  they 
may  now  have  declared  on  the  minutes  of  this 
Court,  but  the  amount  of  their  fees  cannot  be 
fixed    and    adjudged    on    this    ex    parte    application. 

That  is  a  matter  to  be  determined  in  some 
suitable  proceeding  in  which  the  minor  will  have 
an  opportunity  to  be  heard;  or  it  might  probably 
be  determined  by  contract  with  his  guardian,  whea 
one    shall    be    appointed. 

In  response  to  another  motion,  an  order  will 
be  made  directing  the  Clerk  of  this  Court  to 
hold  the  proceeds  of  the  judgment  in  question, 
when  collected,  subject  first  to  the  lien  of  plain- 
tiff's  attorneys  for  reasonable  fees,  and  the  residue 
will    be    paid    to    his    regular    guardian. 

The  next  friend,  as  such,  has  no  legal  right 
to  receive  any  part  of  the  recovery.  Cody  v. 
Roane    Iron    Co.,    105    Tenn.,    616. 
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(Nashville.      March    22,    1902.) 

Judgment.    Against  nonresident  void,  when. 

A  personal  judgment  for  money  rendered  against  a  nonresident, 
who  is  not  served  with  process  and  does  not  appear,  in  a  pro- 
ceeding by  attachment  of  his  property,  subjecting  the  attached 
property  and  awarding  execution  for  the  unsatisfied  balance 
and  costs,  is  coram  nonjvdice  and  void,  as  being  without  "due 
process  of  law,"  although  authorized  by  statutes  of  the  State, 
when  called  in  question  either  in  the  courts  of  this  State  or 
of  another  State,  so  far  as  it  exceeds  the  amount  for  which 
the  attached  property  is  sold. 

Constitution  construed:  U.  S.  Const,  XIV  Amendment. 

Code  construed:  {35338,  5284,  5286,  5298  (S.);  2{3478,  3524,  3526, 
3538  (M.  &  v.);  U  4219,  4265,  4267,  4279  (T.  &  S.). 

Cases  cited:  Kyle  v.  Phillips,  6  Bax.,  43;  Walker  v.  Cottrell,  6 
Bax.,  269;  Taylor  v.  Rountree,  15  Lea,  725. 


FROM       DAVIDSON. 


Appeal     from     the     Chancery     Court     of    Davidson 
County.       n.     H.     Cook,     Ch. 

Stokes    &    Stokes    for    Paper    Co. 

Maurice    Glick    for    Shyer. 

Caldwell,    J.     A.    W.    Shyer,    of    Nashville,    Ten- 
nessee,     claimed      that     the      Kemper-Thomas     Paper 
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Company,  of  Ohio,  was  indebted  to  him,  and  that 
liebeck  Brothers,  also  of  Nashville,  were  indebted 
to  the  Paper  Company.  He  brought  his  statu- 
tory attachment  and  garnishment  suit  before  a 
Justice  of  the  Peace,  in  Nashville,  and  obtained 
a  judgment  against  the  Paper  Company,  his  debt- 
or, for  •  $299.38,  and  against  its  debtors,  Lebeck 
Brothers,  as  garnishees,  for  $85.44.  As  to  the 
Paper  Company,  which  was  sued  as  a  non-resident 
and  failed  to  appear,  the  proceeding  was  by  at- 
tachment and  publication;  as  to  Lebeck  Brothers, 
it  was  by  attachment  and  personal  services  of 
jDramishment  process,  the  indebtedness  from  Lebeck 
Brothers  to  the  Paper  Company  being  the  only 
property    attached. 

Some  two  years  after  crediting  his  judgment 
against  the  Paper  Company  by  the  amount  of 
the  garnishment  judgment,  which  was  promptly 
paid,  Shyer  tx)ok  out  an  execution  for  the  bal- 
ance of  his  judgment  against  the  Paper  Company 
and  caused  garnishment  process  to  be  issued  there- 
on against  other  Nashville  debtors  of  the  Paper 
Company.  These  latter  garnishees,  Cline  &  Gor- 
don, after  judgment  had  been  rendered  againsc 
them  for  $90.00,  notified  the  Paper  Company  of 
the  fact,  and  some  days  later  they  paid  that 
judgment  over  the  protest  and  warning  of  the 
Paper    Company. 

Thereupon  the  Paper  Company  filed  the  present 
bill      in      equity,      challenging      the      judgment      for 
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$299.38,  90  far  as  it  exceeded  the  indebtedness 
of  Lebeck  Brothers,  the  property  attached,  and 
also  the  execution  for  that  excess,  and  the  gar- 
nishment proceedings  thereon  as  void  db  initio, 
for  lack  of  jurisdiction  to  adjudge  that  excess, 
and    seeking    appropriate    relief    against    them. 

The  Chancellor  dismissed  the  bill  on  demurrer, 
the  Court  of  Chancery  Appeals  reversed  his  de- 
cree,    and    the    defendants    appealed    to    this    Court 

The  determinative  question  is  this:  Did  the 
Magistrate  have  jurisdiction  to  render  judgment 
for  $299.88  against  a  nonresident,  in  Court  by 
publication  and  attachment  only,  when  the  debt 
gamisheed,  the  3ole  property  attached,  amounted  to 
only  $85.44,  or  was  his  jurisdiction  limited  to 
the    latter    sum  ? 

The  larger  jurisdiction  undoubtedly  existed  if 
our  State  statutes  are  to  be  regarded  as  a  con- 
trolling criterion.  This  readily  appears  when  some 
of  the  provisions  of  these  statutes,  which  prescribe 
the  mode  of  suing  nonresidents  without  personal 
service,  are  quoted.  For  instance,  "The  attach- 
ment and  publication  are  in  lieu  of  personal 
service  upon  the  defendant,  and  the  plaintiff  may 
proceed  upon  return  of  the  attachment,  duly 
levied,  as  if  the  suit  had  been  commenced  by 
summons/'  Shannon's  Code,  §  5284.  "Should  the 
defendant  appear  in  time,  he  will  make  defense, 
and  the  cause  proceed  as  if  the  suit  had  been 
commenced    by    personal    service    of    process.      If    he 
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fail  to  appear  or  make  defense,  the  plavntiff  may 
*taJce  judgment  at  law,  or  obtain  a  decree  in 
equity,  in  liTce  manner  as  if  the  defendant  had 
failed  to  appear  and  defend  upon  personal  service 
of  process/*  lb.,  6286.  "Where  the  property, 
choses  in  action,  or  effects  of  the  debtor  are  in 
the  hands  of  third  persons,  or  third  persons  are 
indebted  to  su^h  debtor,  the  attachment  may  be 
by  garnishment/'  lb.,  6238,  and,  ^'When  the 
property  attached  is  not  sufficient  to  satisfy  the 
recovery,  execution  may  issue  for  the  residue,  as 
in    other    cases."      lb.,    6298. 

Here,  then,  is  the  amplest  statutory  authority  for 
a  creditor  to  sue  his  nonresident  debtor  by  attach- 
ment and  publication,  and  obtain  a  recovery  for 
the  full  amount  of  indebtedness  shown,  and  for 
the  issuance  of  an  execution  for  the  residue 
thereof  after  the  application  of  the  property  at- 
tached, and  that  is  exactly  the  course  pursued  by 
the     present    defendant.     Shyer. 

Moreover,  that  authority  has  been  recognized 
and  applied,  more  than  once,  by  this  Court.  In 
Kyle  V.  Phillips,  6  Bax.,  43,  a  vendor  of  land 
in  this  State  was  permitted  not  only  to  enforce 
his  lien  by  judicial  sale  of  the  land,  but  also 
to  have  a  decree  for  the  balance  of  his  debt 
against  his  vendee,  who  was  a  nonresident,  and 
in  Court  by  publication  only;  and  his  decree  for 
such  balance  was  enforced  by  supplemental  attach- 
ment    bill     against     other     land     of     the     defendant. 
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The  publication  in  the  first  instance  without  valid 
attachment  was  said  to  have  ^ven  the  Court' 
jurisdiction  of  the  person  of  the  defendant  and 
authorized  a  decree  for  the  whole  debt  lb.,  45. 
And  though  not  a  question  under  direct  consider- 
ation at  the  time,  the  Court,  in  the  course  of 
the  opinion  delivered  in  Walker  v.  CoUrell,  6 
Bax.,  at  page  269,  said:  "So  when  the  property 
(attached)  is  not  sufficient  to  satisfy  the  recovery, 
execution  may  issue  for  the  balance  due,  as  in 
other  cases,"  citing  the  provision  of  the  statute 
last    quoted    herein. 

Again,  in  Taylor  v.  Rountree,  15  Lea,  725,  a 
decree  of  foreclosure  and  for  the  full  amount  of 
the  mortgage  debt  was  rendered  against  all  the 
defendants,  including  some  nonresidents,  who  were 
in  Court  by  publication  only;  and,  after  the  land 
had  been  sold  for  less  than  half  the  recovery,  a 
bill  of  review  brought  by  the  nonresidents  for 
relief  against  the  balance,  on  the  ground  that 
they  were  not  in  Court  as  to  that,  was  dismissed 
on  the  authority  of  Kyle  v.  Phillips,  supra,  and 
the    statutes    heretofore    mentioned. 

Eut  the  Paper  Company  takes  the  position,  in 
effect,  that  those  statutes  and  decisions  are  in  the 
face  of  the  Federal  Constitution  in  so  far  as 
they  would  authorize  a  personal,  or  mere  money, 
recovery  against  a  nonresident  on  publication  only, 
or  on  publication  and  attachment  for  an  amount 
in     excess     of     the     salable     value     of     the     property 
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impounded.  If  that  be  true,  those  statutes  and 
decisions  are  in  reality  no  authority  at  all  for 
such  recovery,  for  that  instrument,  when  applica- 
ble, as  it  is  in  every  such  case,  is  the  supreme 
law. 

Although  largely  so,  the  diflFerent  States  of  the 
Union  are  not  entirely  independent.  Having  sur- 
rendered some  of  their  powers  of  sovereignty  to 
the  general  government  by  the  Constitution,  they 
are  subject  to  that  instrument,  properly  interpreted 
and  applied.  With  that  exception,  however,  "every 
St^te  possesses  exclusive  jurisdiction  and  sovereign- 
ty over  persons  and  property  within  its  territory,'* 
and,  as  a  consequence,  "no  State  can  exercise 
direct  jurisdiction  and  authority  over  persons  or 
property"     in    any    other     State. 

Yet,  a  State's  exercise  of  its  proper  powers 
of  control  within  its  borders  may  sometimes  in- 
directly affect  property  or  persons  beyond  its  bor- 
ders, the  persons  in  the  one  instance,  and  the 
property  in  the  other,  being  within  its  jurisdic- 
tion. Thus  the  State,  through  its  tribunals,  may 
compel  persons  domiciled  within  its  limits  to  exe- 
cute, in  pursuance  of  their  contracts  respecting 
property  elsewhere  situated,  instruments  in  such 
form  and  with  such  solemnities  as  to  transfer  the 
title,  so  far  as  such  formalities  can  be  com-nlied 
with,  and  the  exercise  of  this  jurisdiction  in  no 
manner  interferes  with  the  supreme  control  over 
the    property    by    the    State    within    which    it    is    sit- 
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uated.  Penn  v.  Lord  Baltimore,  1  Ves.,  444; 
MoHsie  V.  Waits,  6  Branch,  148;  Waihins  v.  Hoi- 
man,  16  Pet.,  25;  Corhett  v.  Nutt,  10  WalL, 
464. 

*^So  the  State,  through  its  tribunals,  may  subject 
property  situated  within  its  limits  (and)  owned 
by  nonresidents,  to  the  payment  of  the  demand 
of  its  own  citizens  against  them;  and  the  exer- 
cise of  this  jurisdiction  in  no  respect  infringes 
upon  the  sovereignty  of  the  State  where  the  own- 
ers are  domiciled.  Every  State  owes  protection  to 
its  own  citizens,  and  when  nonresidents  deal  with 
them,  it  is  a  legitimate  and  just  exercise  of  au- 
thority to  hold  and  appropriate  any  property 
owned  by  such  nonresidents  to  satisfy  the  claims 
of  its  citizens."  Pennoyer  v.  Neff,  95  U.  S., 
722,    723. 

The  property  of  the  nonresident  may  be  so 
appropriated  by  bill  in  equity  on  publication  only 
when  the  citizen  has  a  lien  ready  to  be  enforced 
as  in  Kyle  v.  Phillips,  6  Bax.,  43),  or  by 
attachment,  creating  a  lien  where  none  existed  be- 
fore, and  publication.  Boswell  v.  Otis,  9  How., 
336;  Roller  v.  Holly,  176  U.  S.,  405,  and  the 
debt  of  a  resident  to  a  nonresident  is  property 
in  the  State  of  the  former,  in  such  sense  that 
it  may  be  attached  and  subjected,  by  garnishment 
and  publication,  to  the  indebtedness  of  the  non- 
resident to  another  citizen,  as  was  done  in  the 
present    instance.       Shannon's    Code,     §§6238,     5239; 
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Chicago,  etc..  Railway  Co.  v.  Sturm,  1Y4  IT.  S., 
710:    King    v.    Cross,    175    TJ.    S.,    396. 

Nevertheless,  what  has  been  said  thus  far  does 
not  teplicitly  solve  the  question  of  greatest  con- 
troversy in  this  cause,  namely:^  whether  or  not 
the  Legislature  of  this  State  may  validly  grant 
and  one  of  its  judicial  tribunals  may  validly  ex- 
ercise the  prerogative  of  rendering  a  personal 
judgment  against  a  nonresident  without  personal 
service  or  appearance,  for  the  full  amount  of  his 
indebtedness,  though  more  than  the  value  of  his 
property  seized,  and  of  awarding  an  execution  for 
so  much  of  the  judgment  as  remains  unpaid  after 
a    proper    appropriation    of    the    property. 

It  is  a  universal  rule,  founded  on  the  plainest 
dictates  of  justice,  that  no  man^s  personal  rights 
can  be  affected  by  judicial  proceeding  without  hia 
day  in  Court.  In  actions  purely  personal,  he  is 
entitled  to  personal  service  on  himself  or  on 
some  one  standing  before  the  law  as  his  proper 
representative,  and  no  valid  personal  recover-^  can 
be  had  against  him  without  such  service.  This 
is    elementary. 

And  still,  as  has  just  been  seen,  personal 
service  is  not  essential  in  actions  brought  against 
nonresidents,  to  subject  property  within  the  local 
jurisdiction  of  the  Court.  In  such  proceedings 
the  property,  being  already  charged  with  a  lien, 
or  being  so  seized  as  to  create  one,  stands,  so 
to     speak,     in     the     place     of     its     nonresident,     non- 
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sued  and  non-appearing  owner;  and  notice  by  pub- 
lication, as  constructive  or  substitutional  service, 
is    sufficient.      This    is    likewise    plain    law. 

But  how  far  does  the  lien  encumbered,  ot  the 
impounded  property  of  such  an  owner  stand  in 
his  place  before  the  Court?  It  is  undoubtedly 
true  that  the  previous  existence  of  the  lien  in 
the  one  instance,  or  the  seizure  of  the  property 
in  the  other,  with  publication,  and  without  more, 
gives  the  Court  jurisdiction  for  the  necessary  pur- 
poses of  the  particular  litigation;  but  how  far  is 
that?  To  what  extent  does  such  substitutional 
service  give  him  his  day  in  court?  To  the  ex- 
tent of  authorizing  (1)  a  personal  judgment  for 
the  whole  debt  claimed  against  him,  though  in 
excess  of  the  salable  value  of  the  property  in 
question;  (2)  the  appropriation  of  the  property, 
and  (3)  an  execution  for  the  balance,  or  only 
to  the  extent  of  authorizing  (1)  a  mere  ascer- 
tainment of  the  indebtedness,  and  (2)  the  appro- 
priation   of    the    property,    without    more? 

In  the  absence  of  our  statutes  and  decisions 
already  mentioned,  these  questions  would  seem  to 
answer  themselves.  And  the  answers  would  be 
that  the  property  in  such  case  represents  its 
owner  in  a  qualified  sense  only;  that  it  stands 
in  his  place  before  the  Court  just  as  it  stands 
for  his  debt,  to  the  extent  of  its  selling  value, 
and  no  further;  that  the  property's  representation 
of    its     owner    can     be    no     larger     or    greater     than 
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itself,  and  is  measured  by  its  own  pecuniary  ca- 
pacity; that  its  symbolical  or  legal  presence  af- 
fords him  his  day  in  Court  to  that  extent,  and 
for  the  purposes  of  the  appropriation  of  the 
property,    but    not    otherwise. 

The  latter  class  of  actions,  though  not  strictly 
so,  are  usually  called  actions  in  rem,  and  titles 
acquired  under  them  are  sustained  on  that  ground. 
They  are  really  in  the  nature  of  proceedings  in 
rem,  or  qtuisi  in  rem,  as  some  courts  have  aptly 
called  them  (Freeman  v.  Alderson,  119  U.  S., 
187),  and,  being  so,  they  are  inherently  self-limit- 
ing, and  carry  only  that  measure  of  jurisdiction 
requisite  to  the  proper  disposition  of  the  property 
in  question,  the  res  before  the  Court.  Conse- 
quently judgments  or  decrees  therein  that  go  be- 
yond that  limit  are  to  the  extent  of  the  excess 
held  to  be  coram  non  judice  and  void.  The  Su- 
preme Court  of  the  United  States  has  so  stated 
in  numerous  cases,  either  by  way  of  actual  de- 
cision or  as  a  legitimate  opinion  appropriately  ex- 
pressed arguendo.  In  Boswell  v.  Otis,  the  Court 
said:  "When  the  record  of  a  judgment  is  brought 
before  the  Court,  collaterally  or  otherwise,  it  is 
always  proper  to  inquire  whether  the  Court  ren- 
dering the  judgment  had  jurisdiction.  Jurisdiction 
is  acquired  in  one  of  two  ways;  first,  as  against 
the  person  of  the  defendant,  by  service  of  process; 
or,  secondly,  by  a  procedure  against  the  property 
of     the     defendant,     within     the    jurisdiction     of     the 
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Court.  In  the  latter  case,  the  defendant  is  not 
personally  hownd  by  the  judgment  beyond  the 
property  in  question.  And  it  is  immaterial 
whether  the  proceeding  against  the  property  be 
by  attachment  or  bill  in  Chancery."  9  How., 
348. 

Construing  and  applying  our  attachment  statutes, 
the  Court,  in  Cooper  v.  Reynolds,  10  Wall.,  318, 
observed  that  a  suit,  under  them,  in  which  the 
defendant  is  not  personally  served  with  process 
and  does  not  appear,  is  "in  its  essential  nature, 
a  proceeding  in  rem,  the  only  effect  of  which  is 
to  subject  the  property  attached  to  the  payment 
of  the  demand,  which  tlie  Court  may  find  to  be 
due  to  the  plaintiff,  ,  .  .  the  judgment 
of  the  Court,  though  in  form  a  personal  judg- 
ment against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  thai  suit.  No  general 
execution  can  be  issued  for  any  balance  unpaid 
after  the  attached  property  is  exhausted.  No  suit 
can  be  maintained  on  such  a  judgment  in  the 
same  Court,  or  in  any  other,  nor  can  it  be  used 
as  evidence  in  any  other  proceeding  not  affecting 
the  attached  property,  nor  could  the  costs  in  that 
proceeding  be  collected  of  defendant  ovi  of  any 
other    property    than    that    attached    in    the    suit." 

Taking  up  the  opinion  in  Pennoyer  v.  Neff, 
95  TJ.  S.,  723,  where  the  quotation  already  made 
herein  ends,  it  will  be  seen  that  the  Court  there 
on    to    say:      "It    is    in    virtue    of    the    State's 
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jurisdiction  over  the  property  of  the  nonresident 
situated  within  its  limits  that  its  tribunals  can 
inquire  into  that  nonresident's .  obligations  to  its 
own  citizens,  and  the  inquiry  can  be  carried  only 
to  the  cedent  necessary  to  control  the,  disposition 
of  the.  property.  If  the  nonresident  have  no 
property  in  the  State,  there  is  nothing  upon 
"which    the    tribunals    can     adjudicate." 

These  views  are  not  new.  They  have  been 
frequently  expressed  with  more  or  less  distinctness, 
in  opinions  of  eminent  Judges,  and  have  been 
carried  into  adjudications  in  numerous  cases.  Thus, 
in  Picquet  v.  Swan,  5  Mo.,  36,  Mr.  Justice 
Story  said:  "Where  a  party  is  within  a  terri- 
tory, he  may  justly  be  subjected  to  its  process, 
and  bound  personally  by  the  judgment  pronounced 
against  him.  Where  he  is  not  within  such  terri- 
tory, and  is  not  personally  subject  to  its  laws, 
if  on  account  of  his  supposed  or  actual  property 
being  within  the  territory,  process  by  the  local 
laws  may,  by  attachment,  go  to  compel  his  ap- 
pearance, and  for  his  default  to  appear,  judgment 
may  be  pronounced  against  him;  but  such  a  judg- 
ment must,  upon  general  principles,  be  deemed 
only  to  bind  him  to  the  extent  of  such  prop- 
erty, and  cannot  have  the  effect  of  a  conclusive 
judgment  in  personam,  for  the  plain  reason  that 
except  so  far  as  the,  property  is  concerned,  it  is 
a  judgment  coram  non  judice/^  95  TJ.  S.,  723, 
724. 
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Then,  after  quoting  from  the  9th  Howard  and 
10th  Wallace  cases,  supra,  and  several  others,  and 
after  elaborate  and  learned  discussion  of  the  same 
and  cognate  questions  in  different  views,  on  page 
733  of  the  same  opinion,  the  Court,  placing  the 
ease  upon  a  hitherto  unused  and  apparently  im- 
pregnable ground,  remarked:  "Since  the  adoption 
of  the  fourteenth  amendment  to  the  Federal  Con- 
stitution, the  validity  of  such  judgments  may  be 
directly  questioned,  and  their  enforcement  in  the 
State  resisted,  on  the  ground  that  proceedings  in 
i\  court  of  justice  to  determine  the  personal  rights 
and  obligations  of  parties  over  whom  that  Court 
has  no  jurisdiction,  do  not  constitute  due  process 
of  law.  Whatever  difficulty  may  be  experienced 
in  giving  to  those  terms  a  definition  which  will 
en?  brace  every  permissible  exertion  of  power  affect- 
ing private  rights,  and  exclude  such  as  is  for^ 
bidden,  there  can  be  no  doubt  of  their  meaning 
when  applied  to  judicial  proceedings.  They  then 
mean  a  course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  estab- 
lislied  in  our  systems  of  jurisprudence  for  the 
protection  and  enforcement  of  private  rights.  To 
give  sucli  proceedings  any  validity,  there  must  be 
a  tribunal  competent  by  its  constitution — ^that  is, 
by  the  law  of  its  creation — ^to  pass  upon  the 
subject-matter  of  the  suit;  and,  if  that  involve^} 
merely  a  determination  of  the  personal  liability 
of    the    defendant,    he    must    be    brought    within    its 
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jurisdiction    by    service    of    process    within  the   State, 
or    his    voluntary    appearance."      95    TJ.     S.,    733. 

All  of  the  language  herein,  taken  from  Cooper 
V.  Reyjiolds,  Aupra,  and  much  of  that  taken  from 
Pennoyer  v.  Neff,  supra,  in  reference  to  the  ab- 
solute limitation  of  the  tribunal's  jurisdiction  in 
a  proceeding  quasi  in  reniy  to  the  disposition  of 
the  nonresident's  property  thereby  brought  into 
cusiodia  legis,  was  repeated  with  approval,  and 
pdopted  as  expressive  of  the  Court's  opinion  in 
Freeman  v.  Alderson,  119  U.  S.,  185.  That 
opinion  continues:  "To  this  statement  of  the  law 
may  be  added,  what,  indeed,  is  a  conclusion  from 
the  doctrine  that,  while  the  costs  of  an  action 
may  properly  be  satisfied  out  of  the  property  at- 
tached, or  otherwise  brought  into  the  control  of 
the  Court,  no  personal  liability  for  them  can  be 
created  against  the  absent  or  nonresident  defend- 
ant; the  power  of  the  Court  being  limited,  as 
we  have  already  said,  to  the  disposition  of  the 
property,  which  is  alone  within  its  jurisdiction/' 
In  a  later  case  the  same  Court  announced  the 
same  doctrine,  saying:  "A  judgment  without  per- 
sonal service  against  a  nonresident  is  only  good 
so  far  as  it  affects  the  property  which  is  takeji 
or  brought  under  the  control  of  the  Court  or 
other  tribunal  in  an  ordinary  action  to  enforce 
a  personal  liability,  and  no  jurisdiction  is  thereby 
acquired  over  the  person  of  a  nonresident  further 
than    respects    the    property    so    taken.       This    is    as 
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true  in  the  case  of  an  assessment  against  a  non- 
resident, of  such  a  nature  as  this  one,  as  in 
the  case  of  a  more  formal  judgment."  Dewey  v. 
City  of  Des  Moines,  173  U.  S.,  203.  The 
second  head  note  of  Orover  &  Baker  Sewing  Ma- 
chine Co.  V.  Radcliffe,  137  XJ.  S.,  287,  as  re- 
ported by  L.  C.  P.  Co.  (Book  34,  p.  670),  is 
as  follows:  "A  personal  judgment  is  without  va- 
lidity if  rendered  by  a  State  Court  in  an  action 
upon  a  money  demand  against  a  nonresident  of 
the  State,  upon  whom  no  personal  service  of 
process  within  the  State  was  made,  and  who 
did    not    appear." 

Touching  the  force  of  an  Ohio  judgment  in 
this  State,  this  Court,  in  Fitzsimmons  v.  Johnson, 
90  Tenn.,  424,  made  the  following  observations: 
"It  is  now  well  settled  that  a  personal  judgment 
against  a  nonresident,  rendered  in  an  original  suit, 
upon  constructive  notice — that  is,  upon  notice  by 
publication  merely,  is  an  absolute  nullity,  and  of 
no  effect  whatever.  Though  a  State  may  adopt 
any  rules  of  practice  and  legal  procedure,  she 
may  deem  best  as  to  her  own  citizens,  she  can 
adopt  none  that  will  give  the  Courts  jurisdiction 
of  nonresidents  so  as  to  authorize  personal  judg- 
ments against  them  without  personal  service  of 
process    upon    them. 

"By  personal  judgments,  we  mean  judgments  tm 
personam — as  for  payment  of  mpney — ^in  contradis- 
tinction     from      judgments     in     revn,     whereby     the 
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property  of  nonresidentB,  situated  within  the  terri- 
torial limits  of  the  State,  may  be  impounded; 
for  when  nonresidents  own  property  in  a  particu- 
lar State,  it  is  subject  to  the  laws  of  that  State, 
and  may  be  attached  or  otherwise  brought  into 
custodto  legia  as  security  for  the  debts  of  the 
owners,  and  actually  sold  and  applied  by  direction 
of  the  Court,  without  personal  service  and  by 
constructive    notice    merely." 

The  cases  in  which  other  State  Courts  have 
announced  the  same  doctrine  and  limited  judg- 
ments against  absent  nonresidents  to  a  disposition 
of  the  property  in  suit  are  too  numerous  to  be 
mentioned.  For  some  of  them,  see  note  16,  L. 
R.  A.,  pp.  231,  232;  60  L.  R.  A.,  note,  pp. 
681,  682,  683;  9  Rose's  notes,  U.  S.  R.,  pp. 
341    to    346;    Brannon,    14th    Am'd't,    Ch.    13. 

The  fact  should  not  be  overlooked,  however, 
that  in  many  of  the  earlier  and  in  some  of  the 
later  decisions  in  the  States,  this  doctrine  has 
been  deemed  applicable  alone  when  enforcement 
was  attempted  in  some  other  State,  and  not  when 
such  attempt  was  made  in  the  State  whose  trib- 
unal pronounced  the  judgment  It  is  upon  this 
construction  that  the  present  defendants  take  their 
final  stand  and  say  that  this  judgment,  though  it 
were  conceded  to  be  non-enforceable  in  another 
State,  is,  nevertheless,  enforceable  here.  This  posi- 
tion, in  our  opinion,  is  illogical  and  inherently 
unsound.      Since    jurisdiction    of    the    person    of    the 
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defendant  is  always  essential  to  the  validity  of 
a  personal  judgment  against  him,  and  since  the 
jurisdiction  of  a  non-served  and  non-appearing 
nonresident  is  limited  to  the  appropriate  disposi- 
tion of  his  property  brought  under  the  control  of 
the  Court  in  the  particular  proceeding,  it  is  in- 
evitable that  any  judgment  therein  that  goes  be- 
yond that  object,  and  requires  him  to  pay  money 
in  addition,  is,  in  the  latter  respect,  wholly  with- 
out jurisdiction,  and,  therefore,  to  that  extent  in- 
valid even  where.  Jurisdiction  of  the  person  to 
the  full  extent  of  the  Court's  judgment  is  just 
as  indispensable  to  its  entire  validity  in  the  State 
where  pronounced  as  it  is  elsewhere,  and  partial 
jurisdiction,  so  to  speak,  or  jurisdiction  for  a  sin- 
gle purpose,  or  to  a  limited  extent,  as  for  the 
appropriation  of  certain  property  in  the  State,  can 
be  no  more  efficacious  to  validate  a  judgment  in 
excess  of  that  jurisdiction  in  the  one  place  than 
in  the  other.  If  such  judgment  be  valid  in  the 
State  of  its  rendition,  it  is  valid  in  other  States 
also,  and  if  it  be  invalid  in  other  States,  it  is 
likewise  invalid  in  that  State.  Jurisdiction  of  the 
person,  that  if  the  subject-matter  being  conceded, 
is  the  sole  criterion  in  every  collateral  attack 
wherever  made;  and  if  that  is  wanting  in  toto, 
the  judgment  is  totally  void,  or  if  it  is  wanting 
in  part  only,  the  judgment  is  partially  void;  and 
whether  the  one  or  the  other,  the  effect  must  be 
the    same    in    every     State. 
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The  distinction  made  by  some  of  the  State 
Courts  in  that  class  of  cases  last  referred  to, 
namely,  that  a  judgment  against  a  nonresident  in 
Court  by  constructive  or  substitutional  service  may 
be  valid  in  the  State  of  its  rendition,  though  in- 
valid in  other  States,  has  also  received  some  rec- 
ognition, if  not  direct  approval,  in  several  cases  com- 
ing before  the  Supreme  Court  of  the  United  States. 
Notable  among  these  is  Lafayette  Ins,  Co.  v. 
French^  18  How.,  404,  wherein  the  Court  made 
the  observation  that,  "Whenever  an  action  is 
brought  in  one  State  on  a  judgment  recovered  in 
another,  it  is  not  enough  to  show  it  to  be*  valid 
in  the  State  where  it  was  rendered;  it  must  also 
appear  that  the  defendant  was  either  personally 
within  the  jurisdiction  of  the  State,  or  had  legal 
notice  of  the  suit,  and  was  in  some  way  subject 
to  its  laws  so  as  to  be  bound  to  appear  and 
eo?itest    the    suit,    or    suffer    a    judgment   by    default." 

The  same  Court  criticized  the  proposition  rep- 
rehensively  and  rejected  it  in  Pennoyer  v.  Nejf, 
saying:  "In  several  of  the  cases  the  decision 
has  been  accompanied  with  the  observation  that  a 
piTsonal  judgment  thus  recovered  has  no  binding 
force  without  the  State  in  which  it  is  rendered, 
implying  that  in  such  State  it  may  be  valid  and 
binding.  But  if  the  Court  has  no  jurisdiction 
over  the  person  of  the  defendant  by  reason  of 
his  nonresidence,  and,  consequently,  no  authority 
to     pass    upon     his     personal     rights     and     obligation; 
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if  the  whole  proceeding,  without  service  upon  hini 
or  his  appearance,  is  coram  non  judice  and  void; 
if  to  hold  a  defendant  bound  by  such  a  judg- 
ment is  contrary  to  the  first  principles  of  justice, 
it  is  difficult  to  see  how  the  judgment  can  le- 
gitimately have  any  force  within  the  State.  The 
language  used  can  be  justified  only  on  the  ground 
that  there  was  no  mode  of  directly  reviewing 
such  judgment  or  impeaching  its  validity  within  the 
State  where  rendered;  and  that,  therefore,  it  could 
be  called  in  question  only  when  its  enforcement 
was  elsewhere  attempted.  In  later  cases  this  lan- 
guage is  repeated  with  less  frequency  than  foi> 
merly,  it  beginning  to  be  considered,  as  it  always 
ought  to  have  been,  that  a  judgment  which  can 
be  treated  in  any  State  of  this  Union  as  con- 
trary to  the  first  principles  of  justice,  and  as 
an  absolute  nullity,  because  rendered  without  any 
jurisdiction  of  the  tribunal  over  the  party,  is  not 
entitled  to  any  respect  in  the  State  where  ren- 
dered." 95  U.  S.,  732.  And  again:  "Since  the 
adoption  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  the  validity  of  such  judg- 
ments may  be  directly  questioned,  and  their  en- 
forcement in  the*  State  resisted,  on  the  ground 
that  proceedings  in  a  Court  of  Justice  to  deter- 
mine the  personal  rights  and  obligations  of  par- 
ties over  whom  the  Court  has  no  jurisdiction, 
do    not    constitute    due    process    of    law."      lb.,    733. 
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Since  the  deliverance  of  the  last  cited  opinion, 
some  of  the  States  that  had  previously  announced 
the  distinction  there  reprehended  and  repudiated, 
have  had  occasion  to  reconsider  the  question,  and 
upon  the  authority  of  that  case  they  have  over- 
ruled their  former  decisions  to  the  contrary,  and 
adopted  a  rule  in  harmony  with  it  Laughlin  v. 
Ice  Co.,  36  La.  Am.,  1184;  Lydiard  v.  Chute,  45 
Minn.,  277;  Eastman  v.  Dearborn,  63  N.  H., 
364;     National    Bank    v.    Peabody,     55    Vt,    492. 

Still,  notwithstanding  the  ^eat  force  and  emphasis 
of  the  ,opinion  in  Pennoyer  v.  Nejf,  the  same 
learned  and  distinguished  Court,  in  later  cases, 
has  used  language  at  least  tending  to  give  en- 
couragement to  the  contrary  view  on  this  point. 
For  instance:  "The  Courts  of  States  might,  per- 
haps, feel  bound  to  give  effect  to  the  service 
made  as  directed  by  its  statutes,  but  no  Court, 
deriving  its  authority  from  another  government, 
will  recognize  a  merely  constructive  service  as 
bringing  the  person  within  the  jurisdiction  of  the 
Court."  Haii  v.  Sanson,  110  U.  S.,  156.  Again, 
in  the  case  of  an  action  in  Maryland  on  a  judg- 
ment rendered  in  Pennsylvania,  it  was  said: 
".  .  .  And  the  distinction  between  the  va- 
lidity of  a  judgment  rendered  in  one  State,  under 
its  local  laws  upon  the  subject,  and  its  validity 
in  another  State,  is  recognized  by  the  highest 
tribunals  of  each  of  the  States.  .  .  .  And 
even    if    judgment    could    have    been    entered    against 
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him,  not  being  served  and  not  appearing,  in  each 
of  the  States  of  the  Union,  in  accordance  with 
the  laws  therein  existing  upon  the  subject,  he 
could  not  be  held  liable  upon  such  judgment  in 
any  other  State  than  that  in  which  it  was  so 
rendered,  contrary  to  the  laws  and  policy  of  such 
State."  Q.  &  B.  Sewing  Machmek  Co.  v.  Bad- 
cliffe,    137    U.    S.,    287,    299. 

And  still  again:  "Whatever  effect  a  construc- 
tive service  may  be  allowed  in  the  Courts  of  the 
same  government,  it  cannot  be  recognized  as  valid 
by  the  Courts  of  any  other  government."  Ooldey 
V.    Morning    News,    156    TJ.    S.,    518. 

However,  the  implication  arising  from  these  in- 
cidental expressions,  cannot  properly  be  regarded 
as  having  superseded  or  overruled  the  distinct  an- 
nouncement to  the  contrary  in  the  case  of  Pen- 
noyer    v.     Neff. 

The  inevitable  conclusion  from  all  that  has 
been  said  herein  is,  that  §  5298  of  Shannon's 
Code  is  repugnant  to  the  due  process  clause  of 
the  Fourteenth  Amendment  to  the  Federal  Consti- 
tution, and,  therefore,  void,  in  so  far  as  it  may 
have  been  intended  to  authorize  an  execution 
against  a  non-served,  non-appearing  nonresident  for 
any  amoimt  after  the  appropriation  of  his  im- 
pouoded  property.  The  property  of  a  nonresi- 
dent situated  in  this  State  may,  upon  substitu- 
tional service  by  publication  only,  be  impounded 
and     appropriated     on     his     debt,     and     to     that    end 
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the  Court  must  first  determine  the  fact  of  his 
indebtedness,  but  it  has  no  jurisdiction  in  such 
case  to  render  a  personal  judgment  and  award 
an    execution    for    the    residue. 

The  demurrer  is  overruled  and  the  cause  re- 
manded. 

Judges  Beard  and  McAlister  concur;  Judges 
Snodgrass    and    Wilkes    dissent. 

24P— 30 
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Wabe     V.     State. 

(Nashville.      March    22,    1902.) 

1.  New  Trial.    AjffldarTiU  for,  insufficient,  when. 

Affldayits  for  new  trial  are  properly  disregarded  by  the  court 
where  the  matters  therein  contained  appear  to  be  fabrics* 
tions  or  unworthy  of  credence,  or  were  known  to  the  com- 
plaining party,  or  should  have  been  in  time  to  have  put  them 
in  evidence  on  the  trial.     (Post,  pp.  468,  469.) 

2.  Reasonable  Doubt.     Court's  charge  not  erroneous  as  to. 

It  is  not  reversible  error  for  the  court  to  instruct  the  jury,  in  a 
murder  case,  that  * 'reasonable  doubt"  is  inability,  after  an  in- 
vestigation of  the  whole  proof  '*to  let  the  mind  rest  easily 
upon  the  certainty  of  guilt  or  innocence. "  where  in  other  and 
subsequent  portions  of  the  charg-e,  it  is  made  plain  that  the 
jury  must  acquit  if  they  have  a  reasonable  doubt  as  to  the  de- 
fendant's guUt.     (Post,  PPy  469-474). 

Case  cited:  State  v.  Moss,  106  Tenn.,  359. 


FROM      DAVIDSON. 


Appeal    in    error    from    Criminal    Court    of  David- 
son County.       W.     M.     Hart,     J. 

Met.vin    Young,    Leroy    McGregor    and    W    H. 
Cooper    for    Ware. 

Attorney-General    Pickle    and    M.     P.     Estes    for 
State. 
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Beard^  J.  While  it  was  orally  stated  at  the 
bar,  and  is  reaffirmed  in  the  petition  before  us, 
that  the  present  is  the  first  application  for  a  re- 
hearing in  this  case,  the  fact  remains  that  it 
is  the  second — the  first  asking  for  a  rehearing 
only  on  one  point,  while  this  asks  for  re-exami- 
nation   of    the    whole    record. 

This  is  done,  as  is  stated  in  the  petition,  im- 
der  the  constraint  of  a  high  sense  of  duty,  im- 
posed by  the  oath  of  office,  which  the  counsel 
for  petitioner  have  taken,  and  because,  as  is 
averred  by  counsel,  they  think  they  "are  correct 
as  to  the  facts,"  and  they  "know  they  are  cor- 
rect as  to  the  law."  The  Court  is  not  lacking 
in  a  due  regard  for  the  professional  zeal  which 
prompts  this  second  application,  and  but  for  tlie 
pressure  of  other  and  important  matters,  would 
cheerfully  gratify  counsel  by  a  thorough  reinvesti- 
gation of  the  entire  record.  But  circumstanced  as 
the  Court  is,  counsel  can  well  understand  that  its 
whole  time,  nor  the  greater  part  of  it,  cannot 
be  .devoted  to  any  one  case.  Out  of  deference, 
however,  to  the  importunity  of  the  present  peti- 
tion, we  have  devoted  such  time  to  a  re-exami- 
nation of  the  case  as  could  be  spared,  and  as 
its  importance  required,  and  will  now  announce 
the    result    reached    by    us. 

1.  We  entertained  no  doubt,  as  stated  in 
our  original  disposition  of  this  case,  that  the  jury 
were     abundantly     warranted     in     finding     a     verdict 
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of  murder  in  the  second  de^i^ree  a^inst  the 
plaintiff  in  error,  and  further  investigation  has 
not  served  to  weaken  this  conviction.  It  would 
be  a  waste  of  time  to  restate  the  facts  disclosed 
in     the     record. 

2,  The  affidavits  filed  on  the  motion  for  a 
new  trial  were  not  overlooked,  but  as  this  motion, 
so  far  as  it  was  based  in  these  affidavits,  was  so 
lacking  in  merit,  it  was  assumed  that  the  coun- 
sel were  not  serious  in  their  suggestion  or  assign- 
ment that  the  trial  Judge  was  in  error  in  dis- 
regarding these  affidavits.  One  of  these  is  the 
affidavit  of  a  boy  twelve  years  of  age  at  the 
time  of  his  examination,  and  less  at  the  time 
of  the  homicide,  who  undertook  to  give  a  de- 
tailed statement  of  the  conversation  of  the  par- 
ties, as  well  as  of  their  acts,  which,  upon  its 
face,  bore  unmistakable  marks  of  fabrication.  Tn 
addition,  no  sufficient  reason  is  given  why  plain- 
tiff in  error  did  not  avail  himself  of  this  party's 
knowledge  on  the  trial.  It  is  true.  Ware  Q2ljs, 
in  his  affidavit,  that  he  did  not  know  what  he 
could  prove  by  him  until  after  the  trial,  but  if 
what  this  boy  says  is  true,  he  might  easily  have 
known  it.  The  boy's  affidavit  places  him  some 
481  feet  away  from  the  scene  of  the  difficulty, 
buL  near  enough,  according  to  his  statement,  to 
see  what  was  done  and  to  hear  distinctly  what 
was  said.  Green  Ware  knew  of  his  being  there, 
because    he    states    that    in    passing    away    from    the 
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place  where  the  deceased  was  stabbed,  he  ad- 
dressed a  remark  to  the  affiant.  This  being  so, 
it  was  inexcusable  negligence  npon  the  part  of 
plaintifF  in  error  not  to  have  ascertained  before 
the     trial     what     this     boy     would     testify     to. 

As  to  the  affidavits  of  the  two  negro  women, 
used  in  the  motion  for  new  trial:  They  were 
witnesses  for  the  plaintiff  in  error,  and  there 
was  no  good  reason  assigned  why  they  were  not 
examined  as  to  the  matters  set  out  in  these  affi- 
davits. In  addition,  upon  the  disclosures  made  in 
the  record,  as  to  these  women  and  other  associates 
of  Ware,  the  trial  Judge  was  entirely  right  in 
declining     to     give     credence     to     their     statements. 

3.  We  now  approach  the  third  proposition  sub- 
mitted, embracing,  as  it  does,  what  the  counsel 
say  they  ^Taiow  to  be  the  law  of  the  case,"  a 
principle  which,  as  asserted  by  them,  is  "as  old 
as  the  hills,"  and  which,  they  assert,  "should  be 
permitted  to  stand  for  all  time — ^more  eternal  than 
the  hills."  That  principle,  they  insist,  has  been 
disregarded  by  the  Court  in  its  disposition  of  this 
case,  and,  being  so  disregarded,  is  likely  to  be 
the    beginning    of    unnumbered    ills. 

They  eloquently  observe  in  their  petition  that 
juat  "as  a  thousand  Rolands  spring  up  from  the 
example  of  one;  just  as  a  thousand  Kossuths  are 
bom  through  the  parentage  of  one;  just  as  a 
thousand  Garibaldis  live  where  before  there  was 
one;    just    as    a    thousand    patriots    learn    hatred    of 
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tyranny  where  Emmett  died,  just  in  the  same 
way  will  a  thousand  evils  spring  up  and  ^ow 
from  the  example  of  one."  Continuing,  with 
earnestness  and  poetic  elegance  of  expression,  thev 
say:  "A  stroke  at  the  comer  stone  of  the  law 
may  invite  a  thousand  other  strokes,  and  sooner 
or  later  we  may  find  the  capstone,  as  well  as 
the  comer  stone,  gone,  and  our  constitutional  rights 
swept    away    from    us." 

Before  coming  to  the  question,  it  is  proper 
to  observe  that  we  are  satisfied  the  counsel  will 
acquit  this  Court  of  a  design  to  announce  an 
opinion  which  is  to  become  a  breeding  place  of 
woes  without  number,  or  to  strike  down  the  "cap- 
stone," or  dislodge  the  "comer  stone"  of  our  con- 
stitutional liberties.  This,  if  done,  is  without  pur- 
pose or  deliberateness  on  our  part.  But  has  this 
Court  or  the  Court  below  been  guilty  of  an 
error    which    constitutes    a    menace    to    civil    liberty? 

That  which  the  petitioner  claims  to  be  as  "im- 
memorial as  time,"  and  which,  it  is  insisted,  the 
trial  Judge  violated,  is  the  legal  definition  of 
"reasonable  doubt,"  in  criminal  cases,  and  it  is 
in  the  failure  on  the  part  of  this  Court  fully 
to  rebuke  this  violation,  lies,  according  to  the 
averment  of  the  petition,  the  nest  of  ills,  which 
not  only  affect  the  plaintiff  in  error,  but  threaten 
destruction  to  social  order  and  our  political  system. 
In  defining  reasonable  doubt,  the  Court  said  that 
by     these     terms     "is     meant     not     that     which,     of 
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possibility,  may  arise,  but  it  is  that  doubt,  en- 
gendered by  an  investigation  of  the  whole  proof, 
and  our  inability,  after  such  investigation  to  let 
the  mind  rest  easily  upon  the  certainty  of  guilt, 
or    innocence/' 

The  fault  in  this  definition  is  in  the  addition 
of  the  words,  "or  innocence."  This  inaccuracy 
was  pointed  out  and  condemned  in  the  case  of 
State  V.  Moss,  106  Tenn.,  359.  But  in  dispos- 
ing of  this  present  case,  the  Court  said,  that 
whatever  of  vice  there  may  have  been  in  the 
definition  growing  out  of  the  addition  of  these 
two  words,  was  removed  or  neutralized  by  a  sen- 
tence immediately  following  the  definition,  and  in 
subsequent  clauses  of  the  charge.  The  sentence 
referred  to  as  following  the  definition  and  con- 
stituting with  it  one  paragraph  is  as  follows: 
"Absolute  certainty  of  guilt  is  not  demanded  by 
the  law  to  convict  of  any  criminal  charge,  but 
moral  certainty  is  required.  And  this  certainty 
is  required  as  to  every  proposition  of  proof 
requisite  to  constitute  the  offense,  and  as  to  every 
grade  of  crime  charged  or  included  in  the  indict- 
ment." 

It  will  be  seen  that  the  trial  Judge  is  simply 
elaborating  the  proposition  involved  in  the  defini- 
tion just  given,  and  in  doing  so,  said  to  the 
jury,  by  implication,  that  moral  certainty  of  the 
defendant's    guilt    was    essential    to    conviction. 

Again,     when     he     comes     to     direct     the     jury     as 


472  NASHVILLE: 


Ware  u  State. 


to  their  verdict,  he  says:  "When  you  come  to 
consider  of  your  verdict,  you  will  first  inquire 
'is  the  defendant  ^Ity  of  murder  in  the  first 
degree?'  You  will  bear  in  mind  that  each  and 
all  of  the  ingredients  which  .  .  .  go  to 
make  up  the  crime  of  murder  in  the  first  de- 
gree .  are  essential  to  constitute 
this  grade  of  homicide,  and  must  be  established 
beyond  a  reasonable  doubt  before  you  can  convict 
the    defendant    of    this    crime." 

Proceeding,  he  says:  "If  you  find  him  not 
guilty  of  murder  in  the  first  degree,  or  have  a 
reasonable  doubt  of  his  guilt  as  to  the  crime, 
you  wiU  proceed  to  inquire  whether  or  not  he  is 
guilty  of  murder  in  the  second  degree. 
If  you  should  be  satisfied  beyond  a  reasonable 
doubt,  from  all  the  proof,  that  he  is  guilty  of 
murder  in  the  second  degree,  you  will  assess  the 
period  of  his  confinement  in  the  penitentiary,  etc. 
But  if  you  should  find  him  not  guilty  of  mur- 
der in  the  second  degree,  or  if  you  have  a 
reasonable  doubt  as  to  his  guilt  of  that  offense, 
you  will  acquit  him  of  that  crime,  and  proceed 
to  inquire  whether  or  not  he  is  guilty  of  volun- 
tary manslaughter.  ...  If  you  should 
find  him  not  guilty  of  voluntary  manslaughter,  or 
if  you  have  a  reasonable  doubt  of  his  guilt  of 
that  offense,  you  will  proceed  to  inquire  if  he  is 
guilty  of  involuntary  manslaughter. 
If    you    should     find     from    the    proof    that    he    ib 
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guilty     of     involuntary     manslaughter 

beyond    a    reasonable    doubt,    it    will    be    your    duty 

to    convict    him    of    that    offense,"    etc. 

The  trial  Judge  returns  later  in  his  charge  to 
a  consideration  of  the  various  grades  of  crime 
from  murder  in  the  second  degree  to  that  of  as- 
sault and  battery,  and  ends  each,  once  more,  with 
the  instruction  that  if  they  should  find  him  not 
guilty  of  the  particular  offense,  or  should  enter- 
tain a  reasdnable  doubt  of  his  guilt,  then  they 
should  acquit  him  of  that  offense.  He  concludes 
this  branch  of  his  charge  thus:  "If  upon  all 
the  proof,  you  have  a  reasonable  doubt  of  the 
prisoner's  guilt  of  any  of  the  offenses  defined  and 
explained  to  you,  it  is  your  duty  to  acquit  the 
defendant,     and    your    verdict    will    be    not    guilty." 

In  all  this  long  charge,  the  trial  Judge  warns 
the  jury  that  they  cannot  convict  the  prisoner  of 
any  of  the  offenses  embraced  in  the  indictment, 
unless  satisfied  from  the  whole  body  of  the  proof 
that  he  is  guilty  beyond  a  reasonable  doubt.  In 
this  view  we  think  it  impossible  to  conceive  that 
the  jury  were  misled  to  the  hurt  of  the  plaintiff 
in  error,  by  the  use  of  the  two  words,  "or  inno- 
cence," in  the  Court's  definition  of  reasonable 
doubt 

These  were  the  views  orally  announced  in  dis- 
missing the  first  petition  for  rehearing — they  are 
adhered    to,    and    are    now    reduced    to    writing,    lest 
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the     counsel     for     petitioner     may     again     misappre- 
hend   them. 

The  petition  is  therefore  dismissed  and  the 
plaintiff  in  error,  without  further  delay,  will  be 
turned    over    to    the    Warden    of    the    penitentiary. 
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Bbinbxey     V.     State. 
(Nashville.      March    22,    1902.) 

1.  FouB-MiLB  Law.     C(m8titutUmalUy  of  statutes  reaffirmed. 

The  constitutioDality  of  the  four-mile  law  and  amendatory  stat- 
utes reaffirmed.     {Post,  pp.  476,  477.) 

Acts  construed:  Acts  1877,  Ch.  23;  Acts  1887,  Ch.  167;  Acts  1899, 
Ch.  821. 

Cases  cited:  State  v.  Rauscher,  1  Lea,  97;  Hatcher  v.  State,  12 
Lea,  368;  Moore  v.  State,  96  Tenn.,  544;  Harrison  v.  State,  96 
Tenn.,  548;  State  v.  Frost,  103  Tenn.,  686;  Cole  Mfg.  Ck>.  v. 
Falls,  92  Tenn.,  607. 

2.  Samb.    Mwnid/pal  corporation  falls  vfUMn,  when. 

A  municipal  corporation  is  incorporated  after  the  amendment 
of  the  four-mile  law  by  Acts  1899,  Ch.  221,  with  not  more  than 
two  thousand  inhabitants,  in  such  sense  as  to  render  sales  of 
liquor  made  therein  and  within  four  miles  of  a  schoolhouse 
unlawful  under  that  amendment  where  such  municipal  corpo- 
ration existed  at  the  date  of  the  amendment,  and  had  a  popu- 
lation of  not  over  two  thousand  inhabitants  under  the  federal 
census  of  1900,  but  surrendered  its  charter  and  reincorporated 
with  the  same  territory,  under  the  statutes  authorizing  such 
action,  after  said  amendment  becomes  law.     (PosU  PP-  477-480.) 

Act  construed:  Acts  1899,  Ch.  221. 

3.  Municipal  Corpobations.    Surrender  of  charter  and  retiuxyrpo- 

ration. 
The  Legislature  has  power  to  authorize  by  general  statutes,  not 
only  the  incorporation  of  towns  in  the  first  instance,  but 
likewise  the  surrender  of  their  charters  and  the  adoption  of 
new  ones.  The  charter  measures  the  life,  as  well  as  the 
powers,  of  a  municipal  corporation.  That  life  is  a  distinct 
and  uudi visible  thing,  that  begins  with  the  grant  and  ends 
with  the  surrender  of  the  charter.     Reincorporation  of  a  town 
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that  has  surrendered  its  charter  is  not  an  amendment  of  the 
old  charter,  but  a  new  corporate  entity.     {Post,  pp.  481,  482.) 
Acts  construed:  Acts  1875,  Ch.  92;  Acts  1877,  Ch.  121. 


FBOM       WABBBN. 


Appeal  in  error  from  the  Circuit  Court  of 
Warren    County.       M.     D.     Smallman,    J. 

Wm.  W.  Whitson^  Jas.  S.  Babton,  F.  H. 
Mercer    and    Sam    T.     O'Neal    for    Brinkley. 

Attorney-General  Pickle  and  Smith  &  Smith 
for     State. 

Caldwell,  J.  J.  W.  Brinkley  prosecutes  this 
appeal  in  error  from  a  conviction  for  violating 
the    four-mile    law. 

That  law  had  its  origin  in  Chap.  23  of  tie 
Acts  of  1877,  which  prohibited  the  sale  of  "any 
intoxicating  beverage  within  four '  miles  of  any 
incorporated  institution  of  learning  in  this  State" 
(Sec.  1) ;  provided  the  prohibition  should  not  ap- 
ply to  sales  made  "within  the  limits  of  any  in- 
corporated   town"     (Sec.    2). 

That  enactment  was  held  to  be  constitutional  in 
State  V.  Rauischer,  1  Lea,  97;  in  Hatcher  v. 
State,    12    Lea,    368,    and    in    numerous    other    cases. 

It    was    changed    by    Chapter     167    of    the    Acta 
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of  1887,  wiiich  prohibited  the  sale  of  "any  intox- 
icating liquors,  including  wine,  ale,  and  beer,  as 
a  beverage,  within  four  miles  of  any  school-house, 
public  or  private,  where  a  school  is  kept,  whether 
the  school  be  then  in  session  or  not,  in  this 
State"  (Sec.  1),  provided  the  prohibition,  as  be- 
fore, should  not  apply  to  sales  made  "within  the 
limits    of    any    incorporated    town"     (Sec.     2). 

The  latter  act  has  been  enforced  in  many  cases, 
among  them  Moore  v.  State,  96  Tenn.,  644,  and 
Hanison    v.     Staie,    lb.,     548. 

Its  second  section  was  so  amended  by  Sec.  1 
of  Ch.  221,  of  the  Acts  of  1899^  as  to  read 
as  follows:  "That  this  act  shall  not  apply  to 
the  sale  of  such  liquors  within  the  limits  of  any 
incorporated  town,  except  towns  hereafter  incorpo- 
rated with  a  population  of  not  more  than  two 
thousand  inhabitants,  by  the  Federal  census  of 
1890,     or    any    other    subsequent    Federal    census," 

This  is  an  amendment  by  substitution.  Cole 
Mfg.  Co.  V.  Falls,  92  Tenn.,  607.  It  substitutes 
the  language  just  quoted  for  that  of  the  second 
section  of  the  Act  of  1887,  and  thereby  extends 
the  prohibition  of  the  first  section  of  that  act  so 
as  to  apply  to  all  towns  thereafter  incorporated 
with  a  population  of  not  more  than  two  thou- 
sand by  the  last  preceding  census.  That  act  so 
enlarged  is  the  law  to-day.  It  was  adjudged  to 
be  constitutional  in  State  v.  Frost,  103  Tenn., 
686. 
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The  sale  here  involved  was  made  on  the  7th 
day  of  November,  1901,  in  the  town  of  McMinn- 
ville,  and  within  four  miles  of  a  school-house, 
where  a  school  was  kept.  That  town  then  had 
a  population  of  1,980  by  the  Federal  census  of 
1900. 

But  the  town  of  McMinnville  was  incorporated 
more  than  fifty  years  a^,  and,  consequently,  was 
not  subject  to  the  provisions  of  the  four-mile  law, 
unless    what    is    yet    to    be    stated    made    it    so. 

Chapter  92  of  the  Acts  of  1875  is  entitled, 
"An  act  to  regulate  and  organize  municipal  cor- 
porations of  certain  population,  and  for  the  in- 
crease and  diminution  of  their  powers."  The 
first  thirteen  sections  of  that  act  relate  to  muni- 
cipalities originating  thereunder,  the  form  of  char- 
ter   of    incorporation    being    prescribed    in    Sec.     6. 

Passing  to  another  branch  of  the  general  sub- 
ject, the  fourteenth  section  provides:  "That  any 
town  or  city  of  not  less  than  five  nor  more  than 
twenty  thousand  inhabitants,  by  the  Federal  cen- 
sus of  1870,  now  incorporated  under  a  general 
or  special  law  or  laws  of  this  State,  may  adopt 
the  charter  contained  in  this  Act,  provided  a  ma- 
jority of  those  voting  at  an  election  to  be  held 
for  such  purposes  shall  vote  in  favor  of  such 
adoption,  and  at  such  election  the  ballots  of  those 
opposed  to  the  adoption  shall  contain  "old  char- 
ter," and  those  in  favor  of  the  adoption  shall 
contain     "new     charter,"     and     the     result     of     such 
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election,  if  in  favor  of  adoption,  shall  be  spread 
on  the  corporation  records,  and  a  certified  trans- 
cript of  such  record  containing  such  election  shall 
be  filed  with  the  Secretary  of  State,  and  said 
Secretary  shall  thereupon  issue  a  certificate  of  in- 
corporation as  aforesaid,  and  such  certificate  shall 
be  registered  as,  and  shall  have  force  and  effect 
aforesaid;  provided^  however,  that  no  change  in 
the  charter  of  any  city  or  town  shall  in  any 
wise  impair  any  contracts  in  existence  between 
such  city  or  town  and  any  person  or  persons  at 
the  time  of  such  change;  and  when  said  adoption 
has  been  made  as  aforesaid,  and  the  Secretary's 
certificate  registered  as  aforesaid,  then  shall  such 
town  or  city  so  adopting  have  all  the  powers, 
rights,  privileges,  and .  benefits  conferred  by  this 
Act,  and  the  charter  of  such  town  or  city  shall 
from  and  after  such  registration  be  the  charter 
conferred  by  this  Act,  and  the  former  charter  of 
(such)  town  or  city  shall  be  deemed  and  held 
forever  renounced  and  surrendered."  Acts  1875, 
Ch.     92,    Sec.     14. 

That  act  was  subsequently  so  amended  as  to 
extend  "all  the  powers,  immunities,  and  privileges 
therein  granted  to  municipal  corporations,  of  cer- 
tain population,  to  all  municipal  corporations  in 
the  State,  of  whatever  population,  that  shall  here- 
after bring  themselves  within  the  terms  and  con- 
siderations of  said  Act."  Acts  1877,  Ch.  121, 
Sec.    1. 
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Other  amendments  were  also  made  by  the  latter 
act,  but  it  is  not  necessary  here  to  recite  theoL 
It  is  sufBcient  for  present  purposes  to  note  the 
fact  that  the  General  Assembly,  by  the  l^slation 
mentioned,  conferred  upon  every  municipality  in 
the  State,  of  whatever  population,  and  however 
incorporated,  complete  power  to  surrender  its  old 
charter  and  adopt  a  new  one  by  pursuing  the 
course    prescribed    therefor. 

In  strict  conformity  to  the  provisions  of  those 
acts,  an  election  was  held  in  the  town  of  Mc- 
Minnville,  on  the  second  day  of  November,  1901, 
and  a  proposition  to  surrender  its  old  charter  and 
adopt  a  new  one  was  duly  carried  by  a  vote 
of    254    to    77. 

All  additional  steps  requisite  to  the  complete 
accomplishment  of  the  desired  change  were  formal- 
ly taken  in  proper  order  of  succession,  the  new 
certificate  of  incorporation  being  appropriately  ro- 
istered on  the  sixth  day  of  November,  1901,  at 
9:40     o'clock    in    the    morning. 

J.  W.  Brinkley,  the  plaintiff  in  error,  was  a 
saloonist,  doing  business  in  McMinnville  at  the 
time.  After  being  notified  personally  of  the  issu- 
ance of  the  new  charter,  and  then  of  its  regis- 
tration, he,  nevertheless,  on  the  next  day  made 
the  sale  of  whisky  for  which  he  stands  con- 
victed. 

We  have  no  doubt  of  the  correctness  of  the 
judgment  against  him,  whatever  his  views  of  the 
law    of    the    case    may    have    been. 
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There  can  be  no  valid  objection,  on  constitu- 
tional grounds,  to  any  of  the  enactments  involved. 
Those  comprising  the  foui^mile  law  have  already 
passed  that  test  successfully,  in  the  cases  herein- 
before cited,  and  those  relating  to  the  establish- 
ment and  change  of  municipal  corporations  are 
likewise  within  the  broad  domain  of  constitution- 
ality. It  is  entirely  within  the  constitutional 
power  of  the  General  Assembly,  by  general  stat- 
ute, to  authorize  any  and  every  suitable  commu- 
nity to  become  incorporated  in  the  first  instance 
for  governmental  purposes,  and  also  to  authorize 
those  already  incorporated,  under  special  or  gen- 
eral charters,  to  surrender  them  and  adopt  others. 
The  grant  of  such  authority  is  not  a  delegation 
of  legislative  power,  but  a  legitimate  exercise  of 
that    exclusive    function. 

As  a  legal  result  of  the  election,  and  suV 
sequent  steps  taken  by  the  voters  of  McMinnville, 
the  old  charter  of  that  town  was  "forever  re- 
nounced and  surrendered"  (Acts  1876,  Ch.  92^ 
Sec.  14),  and  the  territory  previously  covered 
thereby  became  subject  to  the  new  charter  from 
the  date  of  its  final  registration,  November  6, 
'l901. 

A  municipal  charter  is  not  only  the  measure 
of  corporate  powers,  but  it  is  also  the  beginning 
and  the  end  of  corporate  life;  and  that  life  is  a 
distinct,  indivisible  thing.  When  a  charter  is  com- 
pletely   granted,     a     distinct    corporate    entity    comes 
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into  being,  and  when  the  charter  is  completely 
surrendered,  the  corporate  entity  ceases  to  exist. 
So  the  life  of  the  old  town  of  McMinnville,  as 
a  distinct  legal  entity,  began  when  the  old  char- 
ter was  granted,  and  the  life  of  that  town  ceased 
when  that  charter  was  surrendered.  The  change 
was  not  a  mere  amendment  of  the  old  charter, 
a  simple  transmutation  of  the  existing  corporate 
entity,  but  an  entirely  different  thing.  The  legal 
result  was  twofold:  (1)  there  was  an  absolute 
extinguishment  of  one  corporate  entity,  and  (2) 
the     original     establishment    of    another    one. 

Although  subject  to  the  contracts  of  the  old 
corporation  (Acts  1875,  Ch.  92,  Sec.  14,  proviso), 
this  new  charter  was,  in  contemplation  of  law, 
the  inception  of  a  new  municipality,  the  begin- 
ning of  a  new  and  distinct  corporate  existence; 
and,  having  been  incorporated  after  the  passage 
of  the  Act  of  1899  (Ch.  221),  with  a  population 
of  only  1,980  by  the  Federal  census  of  1890, 
this  new  municipality  was  from  the  start  subject 
to  the  provisions  of  the  four-mile  law  as  amended 
by    that    Act. 

What  has  been  said  in  this  case  is  equally  ap- 
])licable  in  the  case  of  Harry  Bonner  v.  The 
State,  and  in  that  of  IF.  D.  Hughes  v.  The 
State,  from  the  same  Court.  An  affirmance  will 
be     entered     in     all     of     them. 
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Obabtbbb   v.   Bane. 

(Nashville.     March   32,    1902.) 

1.  Execution.    I«ruedZ>yJtA«Mce  o/tTie  Peace  c^fter  return  o/ papers 

for  condemnation  proceedings,  void. 

An  execution  and  sale  thereunder  are  absolutely  void  and  com- 
municate no  title  to  the  purchaser  where  the  execution  is  an 
alias,  issued  by  a  Justice  of  the  Peace,  after  the  original  exe- 
cution had  been  returned,  levied  on  the  land  of  one  of  the  de- 
fendants, and  the  papers  in  the  case  delivered  to  the  Circuit 
Court  and  the  case  there  docketed  for  the  condemnation  and 
sale  of  the  land.  The  Circuit  Court  acquired  and  the  Justice's 
Court  lost  all  jurisdiction  over  the  entire  case,  upon  delivery 
of  the  papers  and  docketing  of  the  case  in  the  former  court. 
(Post,  pp.  484-490.) 

Code  construed:  U  4808,4809,5892  (S.);  3}  3793,  3794,  4854  (M.  A 
v.);  22  3080,  3081,  4077  (T.  &  S.). 

Cases  cited:  Mann  v.  Roberts,  11  Lea,  57;  Cowan  v.  Lowry,  7 
Lea,  620;  Rumbough  17.  White,  11  Heis,  260;  Anderson  v.  Eim- 
brough,  5  Cold.,  260;  McGavocku  Schneider,  7  Heis.,  467;  Mc- 
Ewen  u  Brandon,  2  Tenn.,  Cas.,  48. 

2.  Sams.    Same. 

And  such  alias  execution  is  not  saved  from  invalidity  by  the  fact 
that  the  plaintiff,  subsequent  to  its  issuance  and  levy,  dis- 
missed from  the  Circuit  Court  the  condemnation  proceedings 
on  the  original  execution  and  levy,  though  such  dismissal, 
if  it  had  been  made  before  issuance  of  the  alias,  might  have 
restored  the  justice's  jurisdiction  of  the  case.     {Post,  p.  490.) 

3.  Estoppel.    AoqvAesoence  insufficient  to  create,  when. 
Acquiescence  by  overt  acts  of  the  owner  of  land,  in  the  claim 

made  to  same  without  possession  by  a  purchaser  thereof  at  a 
void  judicial  sale  and  by  his  vendee,  will  not  estop  him  to  recover 
the  land,  where  both  parties,  by  mutual  mistake,  supposed 
the  sale  valid  and  the  matters  constituting  the  infirmity  of  the 
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title  were  apparent  on  the  face  of  the  public  record  of  the 
court  ordering  the  sale,  which  was  equally  accessible  to  both 
parties.     (Post,  pp.  490-493.) 


FROM       VRAJSTKLLS. 


Appeal  from  the  Chancery  Court  of  Franklin 
County.       T.     M.     McConnbll,     Ch. 

Abthub  Ceownovbb  and  It.  L.  BfiiaHT  for 
Crabtree. 

Embbey  &  Taylob  and  Geo.  E.  Banks  for 
Bank. 

Beabd,  J.  The  bill  in  this  cause  attacks  cer- 
tain proceedings  in  the  Circuit  Court  of  Franklin 
County,  in  which  the  property  of  complainant 
was  condenmed  to  be  sold,  under  a  levy  of  an 
execution  issuing  from  the  office  of  a  Justice  of 
the  Peace,  and  asking  that  the  deed  executed  by 
the  SherijBF,  who  sold  this  property  by  virtue  of 
a  writ  of  vinditioni  exponas  issuing  from  said 
Courts  as  well  as  the  several  subsequent  deeds, 
under  which  some  of  the  defendants  claim,  be 
decreed  to  be  a  cloud  upon  the  title  of  com- 
plainants, and  for  other  relief  incident  to  such 
a      decree. 
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.  The  proceedings  in  that  case,  as  far  as  it  is 
necessary  to  set  them  out,  were  as  follows:  The 
defendant,  the  Bank  of  Winchester,  recovered  a 
judgment,  in  1891,  before  a  Justice  of  the  Peace 
of  Franklin  County,  against  complainant  as  prin- 
cipal, and  C.  C.  Crabtree,  J.  C.  Lomey,  B.  E. 
Holder,  and  W.  J.  Mooney,  as  sureties.  Soon 
thereafter  an  execution,  issuing  from  this  judg- 
ment, was  levied  upon  the  lands  of  two  of  the 
sureties,  and  the  papers  in  the  cause  were  at 
once  delivered  by  the  Justice,  in  accordance  with 
the  statute,  to  the  Clerk  of  the  Circuit  Court 
of  that  county  for  an  order  of  condemnation,  and 
the  cause  was  by  him  entered  on  the  trial  docket 
of  that  Court  as  No.  27.  After  this  was  done, 
discovering  that  the  principal  in  the  judgment, 
and  the  complainant  in  this  cause,  was  the  owner 
of  an  undivided  interest  of  one-third  in  a  tract 
of  two  thousand  acres,  subject  to  execution,  the 
attorney  for  the  Bank  of  Winchester  appeared 
before  the  Justice  of  the  Peace,  who  had  issued 
the  execution,  and  made  an  affidavit  which,  after 
reciting  the  recovery  of  the  judgment,  the  issu- 
ance and  levy  of  the  execution  upon  the  several 
tracts  of  two  of  the  sureties,  and  the  filing  of 
the  papers  in  the  Circuit  Court  for  an  order  of 
condemnation,  concluded  by  saying  that  having  dis- 
covered property  of  the  principal  upon  which  a 
levy  could  be  made,  affiant  asked  the  issuance  of 
alias    execution    to    that    end.       In    accordance    with 
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the  prayer  of  the  affidavit,  an  alias  execution  wa$ 
issued  and  levied  on  the  interest  of  B.  F.  Crab- 
tree,     in     the     two-thousand     acre     tract 

At  the  time  of  the  issuance  and  levy  of  this 
last  execution,  the  papers  in  the  cause  were 
already  lodged  in  the  Circuit  Court  of  Franklin 
County,  and  the  cause  stood  on  the  trial  docket 
of  that  Court,  as  has  been  stated  already, 
as  file  No.  27.  No  effort  had  been  made  to 
dismiss  the  cause  or  remand  it  by  procedendo  or 
otherwise  to  the  office  of  the  'Justice  of  the 
Peace. 

This  alias  execution,  with  the  levy  indorsed 
upon  it,  and  the  affidavit  referred  to,  were  taken 
to  the  Circuit  Court  and  there  filed.  It  was  on 
the  papers,  including  this  last  levy,  that  the  order 
of  condemnation  was  entered,  the  venditioni  expo- 
nas was  issued  and  the  sale  made,  which  are 
attacked     by     the     present     bill. 

Dismissing  from  consideration  certain  features  of 
the  case,  which  serve  to  confuse  rather  than  to 
make  clear  the  point  in  issue,  we  will  come  to 
the  question,  whether  the  Justice  had  the  juris- 
diction to  issue  this  second  execution,  under  tlie 
facts  already  given.  For  it  is  clear  that  if  he 
had  no  such  jurisdiction,  then  the  attempted  levy 
of  it  by  the  officer,  upon  the  property  of  the 
complainant,  was  unauthorized,  and  the  order  of 
condemnation,     foUow^ed     by     the     venditioni     exponas 
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and  sale  thereunder,  were  void  and  without  any 
legal    effect. 

For  a  determination  of  the  question,  just  sug- 
gested, a  reference  to  the  statutory  provisions  reg- 
ulating proceedings  of  this  character  is  necessary. 
Section  4808  of  the  (Shannon's)  Code  directs 
that  "when  an  execution  issued  by  a  Justice  of 
the  Peace  is  levied  on  real  estate,  it  shall  be 
the  duty  of  the  Justice  to  whom  the  same  is 
returned  to  return  the  execution,  together  with 
the  judgment  and  papers  in  the  cause,  to  the 
next  Circuit  Court  of  his  county  for  condemna- 
tion." Section  4809  provides  that  "the  Circuit 
Court,  upon  the  return  then  made,  may  condemn 
the  land  and  order  the  same  ...  to 
be  sold  by  the  Sheriff  of  the  county,  in  satis- 
faction of  the  judgment  and  costs,"  while  by 
Sec.  4810  it  is  enacted  that  "if  the  Circuit  Court 
condemns  the  land  to  be  sold,  the  clerk  should 
enter  on  the  minutes  the  warrant,  attachment,  or 
other  leading  process,  with  the  officer's  return 
thereon  .  .  .  affidavits  for  attachment  or 
other  process,  the  judgment  of  the  Justice,  the 
executions  levied  with  the  officer's  return,  ,and 
the  judgment  of  the  Court."  See,  also,  Sub.  Sec. 
8     of     Sec.     6892     of    the    Code. 

Thus  it  will  be  seen,  under  these  provisions, 
every  paper  issued  by  the  Justice,  or  in  any 
way  connected  with  the  cause,  where  a  levy  on 
land    has    been    made    by     an    officer    by    virtue    of 
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an  execution  issuing  from  a  Justice's  Court  upon 
a  judgment  pronounced  by  him,  together  with  the 
judgment  itself,  is  to  be  transmitted  to  the  Cir- 
cuit Court.  Upon  being  filed  there,  the  jurisdic- 
tion of  that  Court  attaches,  and  that  of  the 
Justice    ends. 

It  is  true  that  in  Mann  v.  Roberts,  11  Lea, 
57-59,  it  was  held  that  an  order  of  condemna- 
tion is  not  a  judgment  in  the  strict  sense  of 
the  word,  but  only  a  mode  of  executing  the 
levy.  If  the  papers  are  regular,  the  condemna- 
tion follows  as  a  matter  of  course  (Cowan  v. 
Lowry^  7  Lea,  620),  yet  the  execution  debtor  may 
appear  and  object  that  the  proceedings  are  so 
irregular  as  not  to  authorize  any  order  of  con- 
demnation. But  while  such  an  order  is  only  a 
judgment  sub  modo,  yet  it  can  be  appealed  from 
by  the  defendant  whose  land  is  levied  on,  and 
equally  the  execution  creditor  may  appeal  from  a 
refusal  of  the  Circuit  Judge  to  award  him  an 
order  of  condemnation.  Bumbrough  v.  White,  11 
Heis.,    200;    Anderson    v.    Eimbrough,    5    Cold.,    260. 

Section  4804  of  the  (Shannon's)  Code  provides 
as  follows:  "The  Clerks  of  the  Circuit  Courts 
of  this  State  may  issue  execution  for  the  unsatr 
isfied  debt  and  costs,  in  all  cases,  where  a  Jus- 
tice's execution  has  been  levied  on  land,  and  re- 
turn made  thereof  to  his  Court  .  .  .  and 
the  real  estate  executed  fails  for  any  cause  to 
satisfy    the    judgment."      From    this    it    would    seem 
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that  the  necessary  implication  is,  that  this  legis- 
lative scheme  for  the  condenMiation  of  land,  levied 
on  with  an  execution  issuing  from  a  Justice's 
judgment,  contemplated  that  the  filing  of  the 
papers  in  the  cause  in  the  Circuit  Court  carried 
with  it  the  judgment  as  well,  and  that  thus  the 
Justice  would  be  stripped  of  every  vestige  of 
control  over  the  cause.  It  was  evidently  in  this 
view,  that  in  McOavock  v.  Schneider,  7  Heis., 
467,  the  Court  held  that  the  proper  course  for 
the  procurement  of  an  alias  execution,  in  case 
one  is  desired,  after  the  papers  of  the  Justice 
have  been  returned  to  the  Circuit  Court,  and 
before  the  land  is  sold,  is  to  apply  to  that 
Court  for  a  procedendo.  In  other  words,  that 
having  lost  all  jurisdiction  upon  filing  the  papers, 
that  the  only  way  by  which  it  can  be  again 
acquired  is  by  a  surrender  of  jurisdiction  upon 
the  part  of  the  Circuit  Court  by  a  procedendo, 
or  some  other  order  for  a  remand  or  for  a  dis- 
missal. 

But  it  is  said  that  while  a  procedendo  is  ^ 
proper  method,  it  is  not  the  only  one.  This  con- 
tention implies  the  concession  that  in  some  legal 
way  the  jurisdiction  of  the  Circuit  Court  must 
end  before  that  of  the  Justice  can  once  more 
attach,  and  this  is  the  insistence  of  the  com- 
plainant 

The  argument  of  his  counsel  is  that  the  Cir- 
cuit   Court,    having    jurisdiction    of    the    entire    cause 
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when  this  alias  execution  was  issued  by  the  Jus- 
tice of  the  Peace,  it  was  a  bruium  fvlmen,  con- 
ferring no  authority  upon  the  officer,  and  that 
the  levy  made  by  him  was  not  a  predicate  for 
the  order  of  condemnation  afterward  entered  by 
the  Circuit  Court.  In  McEwen  v.  Brandon,  2 
Tenn.  cases,  48,  the  Court,  speaking  through  Mc- 
Farland,  J.,  held  that  the  Circuit  Court  was  the 
proper  forum  in  which  to  have  an  order  of  re- 
vivor and  execution  in  condemnation  cases,  upon 
the  ground  that  "the  whole  case  is  removed  from 
the    Justice    to    the    Circuit    Court." 

It  is  true  that  a  procedendo  to  the  Justice 
was  not  essential.  A  simple  order  of  dismissal 
would  have  been  sufficient.  Such  an  order  was 
made  several  days  after  the  issuance  of  the  aim 
execution  and  its  levy.  Then  it  was  too  late. 
It  could  not  relate  back  so  as  to  give  vitality 
to    that    which    was    bom    dead. 

So  it  is  we  agree  with  the  Court  of  Chancery 
Appeals  that  the  contention  of  the  complainant 
that  the  condenmation  proceedings  were  absolutely 
void. 

Holding  this,  that  Court,  however,  dismissed  the 
bill  of  complainant  upon  the  ground  that  his  ac- 
quiescence for  a  little  over  seven  vears  in  the 
claim  of  title  by  the  bank  and  its  vendees  to 
the  property  resting  on  these  proceedings,  together 
with  his  conduct,  estopped  him  from  maintaining? 
this    suit.  % 
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The  finding  of  facts  on  which  this  conclusion 
is  based  stated  substantially  is,  that  in  June, 
1892,  within  a  few  months  after  the  sale  was 
made,  the  complainant  and  the  Cashier  of  the 
bank  met  and  talked  over  the  matter,  the  Cashier 
saying  to  Mr.  Crabtree  that  the  bank  was  the 
purchaser  of  the  property  at  the  Sheriff's  sale; 
that  in  1893  another  conversation  occurred  between 
the  same  parties,  when  the  complainant  said  that 
he  proposed  to  pay  this  debt  and  redeem  this 
land :  that  upon  his  application,  the  bank  extended 
the  time  for  redemption;  that  the  bank  delayed 
taking  a  deed  from  the  Sheriff  until  January, 
1896,  about  four  years  after  the  sale  had  taken 
place;  and  that  during  all  this  time  the  com- 
plainant and  the  defendant  regarded  the  sale  as 
entirely  valid,  and  so  treated  it.  They  further 
find  that,  after  taking  the  Sheriff's  deed,  the 
bank  determined  to  sell  the  interest  in  the  land 
so  acquired  by  it,  and  that  to  that  end  its 
Cashier  went  upon  the  tract  to  obtain  a  better 
knowledge  of  it;  that  the  complainant  bore  him 
company,  showing  him  some  of  the  lines  and 
one  or  more  of  the  corners,  knowing  at  the  time 
that  the  bank  was  asserting  ownership  under  its 
purchase;  that  after  this,  the  bank  bought  the 
other  two-thirds  interest  from  its  owner  and  then 
sold  and  conveyed  to  the  defendant  Long  the 
whole  tract  by  a  warranty  deed,  and  subsequently 
Long    conveyed    to    others    of    the    defendants. 
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Upon  these  facts,  as  thus  found,  does  the  rule 
of  estoppel  arise?  It  is  to  be  observed  that 
here  we  have  a  mutual  mistake  as  to  the  effect 
of  a  court  record  to  which  the  complainant  and 
the  bank  were  parties.  Each  supposed  that  this 
record  was  without  a  flaw.  In  this  both  were 
mistaken.  This  record  was  within  the  reach  of 
these  parties,  and  an  examination,  at  any  time, 
would  have  disclosed  to  either  a  vital  infirmity. 
This  being  so,  we  think  the  defendants  cannot 
rely  on  the  doctrine  of  equitable  estoppel.  For 
it  is  essential,  as  a  general  rule,  to  the  applica- 
tion of  the  principle  of  equitable  estoppel  that 
the  party  claiming  to  have  been  influenced  by  the 
conduct  or  declarations  of  another  to  his  injury, 
was  himself  not  only  destitute  of  knowledge  of 
the  state  of  the  facts,  but  was  also  destitute  of 
any  convenient  and  available  means  of  acquiring 
such  knowledge;  and  that  where  the  facts  are 
known  to  both  parties,  or  both  have  the  same 
means  of  ascertaining  the  truth,  there  can  be  no 
estoppel."  Brant  v.  Virginia  Coal,  etc.,  Co.,  98 
U.  S.,  326;  Steel  v.  St.  Louis  Smelting,  etc., 
Co.,  106  TJ.  S.,  447;  Storm  v.  Baker,  150  U. 
S.,    812. 

Without  extending  this  opinion  further,  it  is 
sufficient  to  say  that  we  have  examined  the  case 
of  Robertson  v.  Winchester,  85  Tenn.,  172,  relied 
on    by    the    Court    of    Chancery    Appeals,     and    ^e 
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do     not     think     it     supports     the     holding      of      the 
Court    on    this    point. 

The  reenlt  is,  the  decree  of  the  Court  of 
Chancery  Appeals,  in  so  far  as  it  dismisses  the 
bill  of  complainant,  is  reversed,  and  a  decree 
will  be  entered  here  removing  the  various  con- 
veyances mentioned  in  the  bill  as  a  cloud  on 
complainant's  title,  and  for  a  remand  to  the 
Chancery  Court  of  Franklin  County,  in  order  that 
an  account  may  be  taken,  in  which  the  com- 
plainant will  be  charged  with  the  amount  of  the 
Justice's  judgment  and  interest  and  all  taxes  paid 
by  the  defendants,  and  credited  by  one-third  of 
the  rents  and  profits  and  one-third  the  net  value 
of  any  timber  taken  from  the  property,  and  if 
any  balance  is  found  against  him,  it  will  consti- 
tute a  lien  on  his  interest  in  the  property,  to 
be  satisfied  by  a  sale  under  a  decree  of  that 
Court  enforcing  the  same,  and  if  a  balance  is 
found  in  his  favor,  it  will  be  enforced  by  a 
proper  decree  and  execution.  The  costs  of  the 
cause,  to  this  date,  will  be  paid  by  the  defend- 
ants; all  future  costs  will  await  the  final  deter- 
mination   of    the    case. 
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Haybs   V.   Abbhtotoit. 

(Nashville.      March  29,  1902.) 

1.  Statdtb  of  Frauds.    Leases  of  realty. 

A  verbal  lease  of  real  estate  for  the  term  of  one  year,  which. term 
expires  within  three  years  from  date  of  lease,  is  valicl  under 
the  statute  of  frauds,  although  it  is  not  to  be  performed  within 
a  year  from  its  making.  Such  leases  are,  under  the  statute  of 
frauds,  good  for  three  years,  and  therefore  necessarily  ex- 
Muded  from  that  clause  which  renders  void  verbal  oontracta 
which  are  not  to  be  performed  within  a  year. 

Code  construed:  §3142  (S.);  §2423  (M.  &  V.);  { 1758  (T.  &  S.). 

Cases  cited:  Anderson  v.  May,  10  Heis.,  84;  Meachem  v,  Herndon, 
86  Tenn.,  366. 

2.  Statutes.    Special  overrules  general  provision. 

It  is  a  rule  of  construction  that  a  special  provision  in  a  statute 
will  control  a  general  provision  which  would  otherwise  in- 
clude the  former. 


FBOM      DAVIDSON. 
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Snodgrass^  J.  The  plaintiff  claimed  that  on 
the  11th  of  September,  1900,  he  had  rented  of 
defendants  a  house  in  the  city  of  Xashville  for 
the  year  ensuing  from  October  1  under  contract, 
not  in  writing,  and,  averring  that  defendants  had 
breached    the    contract,    sued    for    damages    resuljing. 

The  defendants  denied  the  fact  of  a  contract, 
and  denied  its  validity,  if  made,  on  the  ground 
that  it  was  obnoxious  to  our  statute  of  frauds, 
and  specifically  that  it  was  void  because  it  was 
not  in  writing  and  was  not  to  be  performed 
within     one     year     from     the     making    thereof. 

The  case  was  tried  before  a  jury  and  evidence 
was  introduced  to  prove  and  disprove  the  making 
of  any  contract,  and  that  issue  of  fact  was, 
therefore,  involved,  but  its  determination  was  not 
permitted  because  the  Circuit  Judge  instructed  the 
jury  as  follows:  "Whether  there  was  an  agree- 
ment or  contract  made  and  entered  into  by  and 
between  the  plaintiff,  on  one  hand,  and  the  de- 
fendants on  the  other,  is  a  question  of  fact  for 
you  to  determine  from  the  evidence,  but  without 
entering  into  that  question  fully,  I  desire  to 
instruct  you  as  to  the  effect  of  the  statute  of 
frauds  and  its  bearing  on  this  case.  If  you  find 
from  the  evidence  that  the  parties  to  this  suit 
undertook  to  enter  into  a  contract  of  rent  or 
lease,  not  in  writing,  some  time  during  the  month 
of  August  or  September,  1900,  and  the  term  or 
period     of    the     lease    was    not    to     begin    until     the 


496  NASHVILLE: 


Hayes  v.  ArriDgton. 


1st  of  October,  1900,  and  was  to  continue  for 
a  period  of  twelve  months  from  October  1,  1900, 
and  said  contract  was  not  in  writing,  then  I  in- 
struct you  that  such  contract  was  void  under  the 
statute  of  frauds,  and  the  defendant  would  not 
be  liable  for  damans  for  a  breach  thereof,  and 
you  will,  in  that  case,  find  for  the  defendants. 
In  other  words,  an  oral  contract  of  rent  or  lease 
beginning  at  a  future  day,  and  running  for  a 
period  of  twelve  months  from  that  day,  cannot 
terminate  by  its  terms  within  a  period  of  twelve 
months  from  the  making  thereof,  and  is  void,  and 
no  recovery  can  be  had  for  a  breach  of  such 
a    contract" 

There  was  no  question  that  the  contract,  if 
made  at  all,  was  made  before  the  inception  of 
the  year  of  its  performance,  and,  therefore,  this 
instruction  was  conclusive,  and  the  jury  was  not 
called  upon  to  pass,  and  could  not  properly  have 
passed  upon  the  question  of  the  fact  of  the  mak- 
ing such  a  contract  because  it  was  charged  to 
be    immaterial 

The  verdict  under  the  charge  was,  of  course, 
for  defendants,  and  plaintiff  appealed  and  assigned 
errors. 

The  question  involved,  though  not  a  new  one 
in  this  State  (for  it  has  been  twice  decided),  is, 
nevertheless,  one  of  the  most  interesting,  and  one 
about  which  there  has  been  more  conflict  and 
confusion     of    judicial     opinion    than     any    other    in 
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the  Statute  of  frauds,  or,  rather,  we  should  say 
in  the  statutes  of  frauds,  for,  commencing  with 
the  English  statute  of  29  Car.  II.,  Ch.  3,  enti- 
tled, "An  Act  for  prevention  of  frauds  and  per- 
juries,*' there  have  been  many  Acts  based  upon 
this,  and,  in  most  of  the  States  of  the  Union, 
it  has  been  in  whole  or  in  part  re-enacted,  but 
generally  with  omissions,  amendments,  and  altera- 
tions, sometimes  re-enacted  in  effect  but  in  dif- 
ferent verbiage,  and  sometimes  with  changes  or 
omissions,    which    altered    its    meaning    in    particulars. 

When  the  words  of  the  statute  have  been  used 
the  construction  put  upon  them  by  the  English 
Courts  has  also  been  adopted,  and  this  is  true 
generally,  though  not  always,  when  equivalent  words 
have  been  employed.  Where  this  exception  has 
prevailed,  we  think  it  will  be  found  that  the 
equivalent  words  have  been  misinterpreted  or  con- 
fusion has  resulted  from  application  of  other 
cases  as  authority  which  were  themselves  based 
upon  statutes  not  identical  in  terms  or  effect. 
(See  Bouvier — Title — ^Frauds — Statute  of  and  au- 
thorities   cited,    with    others    hereinafter    referred  to.) 

We  need  not  quote  here  the  English  statute. 
It  is  suflScient  to  say  of  it  that  it  contained  in 
substance  one  provision  making  void  all  leases  not 
in  writing,  intended  to  exceed  the  term  of  three 
years  "from  the  making  thereof."  It  contained 
also  a  provision  that  no  action  should  be  brought 
whereby     to    charge     any    person     ''upon    any    agree- 

24  P— 32 
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ment  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof j  un- 
less the  agreement  upon  which  such  action  shall 
be  brought^  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  there- 
unto,   by    him    lawfully  authorized/* 

The  first  stated  provision  governed  as  to  leases, 
and  made  unwritten  leases  void  except  for  a  term 
not  exceeding  three  years  "from  the  date  of  the 
making  thereof/'  The  second  quoted  had  no  ref- 
erence to  leases  (already  provided  for  in  the 
first),  but  made  aU  agreements,  not  so  provided 
for  (though  its  terms  were  general),  when  not  in 
writing,  void,  if  not  to  be  performed  within  one 
year  from  the  making  thereof.  So  it  will  be 
seen  that  while  diflFerent  terms  might  be  covered 
by  unwritten  leases,  and  other  unwritten  agree- 
ments, viz.:  three  and  one  years,  still  under  the 
express  words  of  the  English  law,  these  terms 
both  began  from  the  "making*'  of  the  contract, 
and  not  from  the  inception  of  its  performance, 
and  such,  of  course,  was  the  construction  of  the 
English     Courts. 

The  construction  was  also  that  the  second  stated 
provision  of  that  law,  which  was  Sub-sec.  5  of 
Sec.  4  of  the  English  Act,  had  no  reference  to 
leases  provided  for  in  our  first  stated  proposition, 
and  which  was  contained  in  the  first  and  second 
sections    of    said    act 
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And  this  was  not  only  true  of  that  proposi- 
tion, because  of  the  special  separation  of  these 
provisions  in  entirely  different  sections,  but  is 
true  of  all  later  acts  when  such  provisions  are 
made,  once  by  a  special  enactment  for  a  particu- 
lar purpose,  and  again  by  a  clause  for  all  pur- 
poses, which,  taken  literally,  would  conflict  with 
the  other,  upon  the  familiar  rule  of  construction 
that  "a  special  provision  in  a  statute  will  control 
a  general  provision  which  would  otherwise  include 
that    mentioned    in    the    particular    provision." 

End.  St.  Const,  Sec.  390,  p.  '560.  So  it  was 
said  of  similar  provisions  of  an  identical  statute: 
"Clause  5  of  the  statute  would  prohibit  a  verbal 
agreement  for  the  lease  of  real  estate  for  one 
year  to  begin  in  the  future,  if  it  were  not  that 
clause  4  provides  a  rule  to  govern  such  leases." 
86    Texas,     546.      Bateman    v.    Maddux, 

In  the  changes  that  were  made  in  the  partial 
re-enactment  of  the  English  statute  in  several  .of 
the  American  States,  two  were  frequent,  either 
separately  or  together,  one  reducing  the  term  for 
which  unwritten  leases  were  good  to  one  year, 
instead  of  three,  and  another  omitting  from  such 
special  provisions  as  to  lease  agreements  the 
words,  "from  the  making  thereof."  Both  these 
changes  were  made  by  the  Tennessee  Act  of  1801 
(Code,  Shannon,  §3142,  Sub-sees.  4,  5).  Sub- 
sec.  4  provides  that  no  action  shall  be  brought 
whereby    to    charge    any    person    upon    any    contract 
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for  the  sale  of  lands,  tenements,  or  hereditaments, 
OP  the  making  of  any  lease  thereof  for  a  longer 
term  than  one  year  (omitting  "from  the  making 
thereof"),  unless  the  promise  or  agreement  upon 
which  such  action  shall  be  brought,  or  some  mem- 
orandum or  note  thereof  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully 
authorized. 

This  is  followed  by  Sub-sec.  5,  with  a  pro- 
hibition of  suit  contained  in  the  English  law 
"upon  any  agreement  or  contract,"  meaning  any 
other  agreement  or  contract  (according  to  uniform 
English  construction,  and  correct  statutory  general 
construction  as  we  have  shown),  which  is  not  to 
be  performed  within  the  space  of  one  year  from 
the    making    thereof/' 

In  the  last  sub-section  we  have  the  words  "from 
the  making  thereof,"  included  as  in  the  English 
law,  but  the  other  is  perfect  in  itself,  omitting 
this  phraseology,  and  does  not  control  the  first,  as 
it    did    not    imder    the    English    construction. 

Such,  in  the  best  considered  cases,  has  been 
the  uniform  construction  of  statutes  identical  with 
ours,  or  of  similar  purport,  because  of  the  omis- 
sion noted  in  the  preceding  discussion,  and  though 
there  are  some  to  the  contrary,  it  will  be  found 
that  where  these  were  not  based  on  statutes  iden- 
tical with  the  English  statute,  or  similar  in 
meaning,    they    were    either    predicated    on    oversight 
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of  the  changes,  or  misleading  general  authority 
stating    the    English    rule,    or    misconstruction. 

The  English  rule  that  when  a  statute  contains 
the  special  and  the  general  provisions  we  have 
quoted,  the  former  controls,  and  where  the  words, 
"from  the  making  thereof,"  have  been  omitted 
from  the  special  lease  provision,  the  contract  is 
good  for  the  year  of  its  performance,  and  not 
merely  for  a  year  "from  the  making  thereof,  has 
been  adopted  by  the  Courts  of  New  York,  Iowa, 
Michigan,  Indiana,  Colorado,  Texas,  Connecticut, 
and  Wisconsin,  and,  as  we  shall  see  further  on, 
Tennessee.  1  Seld.,  464;  Young  v.  Dahe,  37  N. 
Y.,  652;  Green  v.  Wickh,  64  K  Y.,  518; 
Becar  v.  Flues,  20  Iowa,  105;  Sobry  v.  Brisbee, 
52  Mich.,  462;  Whiting  v.  OehleH,  118  Mich.; 
Tillman  v.  Fuller,  31  Ind.,  474;  Huffman  v. 
Stark,  3  Colo.,  287;  Sea/rs  v.  Smith,  86  Texas, 
546;  Bateman  v.  Maddux,  1  White  &  W.  Civil 
Cases,  Ct.  App.,  957;  Styles  v.  Rector,  18  Conn., 
230;  Eaton  v.  Whitaker,  60  Wis.,  1;  Brovm  v. 
Kayser. 

Opposed  to  these  authorities,  defendants  insist, 
that  in  ten  States  a  different  ruling  has  pre- 
vailed. 

They  cite  Pennsylvania,  Kansas,  Georgia,  Maine, 
Massachusetts,  Illinois,  Missouri,  Alabama,  Minne- 
sota, Vermont,  Florida,  and  Oregon  cases.  A  care- 
ful analysis  of  cases  referred  to  will  show  that 
the    greater    part    of    them    are    controlled:    first,    by 
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statutory  provisions,  or  differences  in  the  phraseolo- 
gy of  the  Acts;  or,  second,  omissions  of  the  spe- 
cial provision  we  have  discussed  while  the  general 
provision  was  embraced;  third,  or  reliance  on 
English  authority  without  making  the  distinction 
necessary  on  modifications  of  the  English  statutes; 
fourth,  or  error  in  application  of  the  law.  Of 
the  first  class  are  Pennsylvania,  Illinois,  Vermont, 
and  Maine.  Of  the  second  are  Gteorgia  and  Mas- 
sachusetts (see  1  Pickle,  44;  Ellis  v.  Page),  Of 
the  third,  are  Florida,  Alabama,  Oregon,  Missouri, 
and  Kansas,  and  also  of  the  last  are  Kansas, 
Missouri,  and  Alabama,  with  probably  others  in 
this  and  the  other  classes.  We  have  not  the 
time  or  inclination  to  review  them  all.  It  is 
most  ably  done  in  the  brief  of  counsel  for  de- 
fendant in  error,  which  well  merits  a  more  elab- 
orate notice  from  its  clear  and  particular  analy- 
sis of  these  cases,  and  the  statutes  on  which  they 
are  based.  We  have  contented  ourselves  with  a 
more  condensed  and  general  statement  in  reference 
to  them,  and  we  pass  now  to  tiie  Tennessee 
cases  on  the  subject,  after  specially  commending 
to  the  further  consideration  of  those  interested  in 
a  greater  elaboration  of  the  question,  the  cases 
cited  from  New  York  and  Texas,  which  have 
dealt  with  it  with  much  force  and  particularity. 
The  two  cases  in  this  State  deciding  the  ques- 
tion are  Anderson  v.  May,  10  Heis.,  84-88,  and 
Mcachem     v.     Hemdon,     2     Pickle,       366-370;      the 
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opinion  in  the  first  case  delivered  by  Chief  Jus- 
tice Nicholson,  and  that  in  the  last  by  the 
writer    of    this    opinion. 

They  woidd  merely  have  been  cited,  and  no 
further  deliverance  made  by  this  Court  had  it 
not  been  for  the  fact  that  the  first  was  in  con- 
struction of  the  Arkansas  statute,  and  discussed 
the  question  and  decided  it,  not  upon  our  own, 
but  one  practically  identical,  and  the  second  decided 
it  without  discussion;  and  upon  this  point  neither 
are  head-noted,  definitely,  with  regard  to  construc- 
tion of  our  own  statute;  and  the  latter,  not  on 
this  point  at  all.  Its  importance,  therefore,  re- 
quired a  full  opinion,  and,  as  far  as  practicable, 
a  review  of  the  cases  upon  which  it  was  based, 
in  connection  with  the  definite  settlement  of  it, 
in  the  last  case,  where  it  was  taken  for  granted, 
and  determined  as  a  matter  of  course  after  a 
thorough  consideration  of  the  question,  but  without 
discussion. 

Before  closing  this  opinion,  we  deem  it  proper 
to  notice  a  suggestion  antagonistic  to  this  view, 
based  upon  the  argument  that  a  lease  contract 
made  in  one  year  might  be  made  available  many 
years  hence  to  the  great  surprise  and  injury  of 
a     subsequent    vendee. 

In  reply,  we  sav  that  such  a  result  could 
not  be  very  serious,  as  an  unwritten  lease  could 
only  be  valid  for  one  year,  but  if  that  should 
prove     a     detriment    to     a     purchaser,     it    could     not 
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affect  our  view  of  the  confltruction  given.  We 
are  bound  to  declare  the  law  as  it  is;  ita  lex 
scripta    est. 

But  under  an  existing  statute,  little  harm  could 
result,  because  it  is  provided  in  Sec.  3663  of  the 
Code  (Shannon's  ed.),  that  leases  for  more  than 
three  vears  shall  be  in  writing,  and,  to  be  valid, 
any  any  person  other  than  the  lessors,  his  heirs, 
and  devisees,  and  persons  having  actual  notice 
thereof,  shall  be  proved  and  registered  as  herein- 
after   provided. 

It  results  that  the  judgment  must  be  reversed 
and    the    case    remanded    for    a   new    trial. 
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OvEETON    V.    Lea. 
(Nashville.      May    11,    1902.) 

1.  Will.    Bequest  to  widow  takes  precedence  of  others. 

Where  a  testator  bequeaths  to  his  widow  his  entire  personal 
estate  and  an  annuity  which  is  charged  upon  his  lands  and 
their  rentals,  and  she  accepts  the  provision  thus  made,  and 
enters  no  dissent  to  the  will,  she  takes  the  personalty  and  the 
annuity,  in  the  absence  of  any  expression  or  indication  of  a 
contrary  intent  in  the  will,  as  a  purchaser,  and  upon  consid- 
eration of  her  relinquishment  of  her  statutory  right  of  dower 
to  the  estate;  and,  in  the  event  of  deficiency  of  personal  assets 
for  the  payment  of  debts,  her  bequest  will  be  accorded  prece- 
dence over  other  legacies  or  devises,  whether  general  or  spe- 
cial, bestowed  as  mere  gratuities;  and  the  latter  will  be  abated 
or  even  exhausted  for  her  protection  against  creditors  of  the 
estate;  and  for  this  purpose  she  will  be  subrogated  to  the 
rights  of  creditors  who  have  been  paid  out  of  the  fund  or  prop- 
erty bequeathed  to  her.     (Post,  pp.  508-526.) 

Code  construed:  {S4139,  4146  (S.);  8J  3244-3251  (M.  &  V.);  U  2398- 
2404  (T.  &  S.). 

Cases  cited:  Reid  v,  Campbell,  Meigs,  378;  Malone  v.  Majors,  8 
Hum.,  580;  Demoss  v,  Demoss,  7  Cold.,  258. 

2.  Same.    Same. 

Where  a  testator  bequeaths  his  entire  personal  estate  to  his 
wife,  and  she  accepts  it  in  lieu  of  dower  in  the  realty,  she  takes 
the  personalty  as  between  herself  and  other  legatees  and  de- 
visees, who  are  mere  volunteers,  free  from  the  debts  of  the 
estate,  although  the  personalty  is  ordinarily  the  primary  fund 
for  payment  of  debts,  and  there  is  no  provision  made  by  the 
will  for  their  payment,  and  notwithstanding  the  fact  that 
there  is  a  provision  charging  an  annuity  in  her  favor  upon  the 
realty  and  its  rentals  without  mention  of  other  charges.  (Post, 
pp.  526-538.) 

Cases  cited:  Hope  u  Wilkinson,  14  Lea,  21;  Evans  v.  Beaumont, 
16  Lea,  713;  Latta  v.  Brown,  96  Tenn.,  343;  Hawkins  v.  Skeggs, 
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10  Hum.,  30;  Alexander  v.  Miller,  7  Heis.,  65;  Douglass  v, 
Baber,  15  Lea,  651. 

3.  Samb.     BequeBt  to  widow  charged  on  realty. 

A  widow  takes  an  annuity  for  life,  not  the  mere  annual  surplus 
of  rents,  which  is  charged  upon  the  realty  itself  as  well  as 
upon  its  rents,  where  the  husband's  will  provides  that  she 
shall  receiye,  and  she  accepts,  in  lieu  of  dower,  inter  alia^  a  be- 
quest of  95,000,  and  directs  a  trustee  to  take  charge  of  the 
realty  and  collect  its  rents,  make  repairs,  pay  taxes,  insurance, 
etc.,  and  pay  over  to  her  annually  said  sum  of  $5,000  out  of 
the  surplus,  with  remainder  to  others,  and  then  devises  the 
real  estate  to  his  children,  subject  to  this  annual  charge  in 
favor  of  the  widow;  and  if  the  surplus  of  rents  proves  insuffi- 
cient to  pay  said  annual  sum,  she  is  entitled  to  have  same 
made  good  out  of  the  corpus  of  the  real  estate  so  charged  with 
its  payment.     {Post,  pp.  S26^538.)  \ 

Case  cited:  Morgan  v.  Pope,  7  Cold.,  541.  I 

4.  Same.     Creates  a  contingent  and  determinable  fee. 

A  devise  of  realty  to  a  woman  ''to  and  for  her  own  use  and 
benefit  absolutely,  provided  that  she  does  not  marry  again," 
with  limitation  over  to  another  in  the  event  of  her  marriage, 
does  not  invest  her  with  an  absolute  estate  in  fee,  but  with  a 
contingent  estate  determinable  upon  her  marriage.  I'be  lim- 
itation over  is  valid,  and  takes  effect  upon  her  marriage.  {Pott, 
pp.  538-547.) 

Cases  cited:  Brien  v.  Robinson,  102  Tenn.,  157;  Meacham  v.  Gra- 
ham, 98  Tenn.,  190:  Smith  v.  Bell,  M.  &  Y.,  302;  Bean  v.  Myers,  I 

1  Cold.,  227;  Bradley  v.  Carnes,  94  Tenn.,  27;  Williams  v.  Jones,  | 

2  Swan,  630;  Booker  v.  Booker,  5  Hum.,  504;  Turner  v.  Dur- 
ham, 12  Lea,  322;  Troupe  v.  Hart,  7  Bax.,  188;  Sevier  v.  Brown, 
2  Swan,  112;  Thompson  v.  McKisick.  3  Hum.,  634;  Davis  v. 
Richardson,  10  Yer.,  292;  David  v.  Bridgeman,  2  Yer.,  558; 
Deadrick  v.  Armour,  10  Hum.,, 588;  Read  v.  Watkins,  11  Lea, 
158;  Brown  v.  Hunt,  12  Heis.,  409;  Pool  v.  Pool,  10  Lea,  486; 
Bramlet  v.  Bate,  1  Sneed,  554;  Cowan  v.  Wills,  5  Lea,  682; 
Ryan  v.  Monagan,  99  Tenn.,  338;  Ballentine  v.  Spears,  2  Baz., 
273;  Pillow  u  Rye,  1  Swan,  185. 

5.  Same.     Conditions  in  restraint  of  marriage. 
Where  a  son  makes  a  devise  to  his  mother  on  condition  she  shall 

not  marry  again,  with  limitation  over  to  another  if  she  does, 
the  condition  is  not  void  as  being  in  restraint  of  marriage,  aod 
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her  estate  will  determine  and  the  limitation  over  will  take 
effect  upon  her  marriage.  (Post^  pp.  548-654,) 
Cases  cited:  Qonrley  v.  Thompson,  2  Sneed,  386;  Hughes  v.  Boyd, 
2  Sneed,  511;.  Duncan  v.  Phillips,  3  Head,  417;  Lane  v.  Crutch- 
field,  3  Head,  452;  Reid  v,  Hancock,  10  Hum.,  368;  Herd  v. 
Catron,  97  Tenn.,  662. 

.  Same.     ConditUms  against  oMenatton, 

It  Lb  a  valid  conditional  limitation  upon  the  devise  of  property 
by  a  son  to  his  mother,  that  none  of  the  property  so  devised 
shall  go  by  inheritance,  devise,  gift,  or  otherwise  from  the 
mother  to  a  named  sister  of  the  testator,  or  her  husband,  or 
their  descendants,  or  any  one  of  their  name,  and  that,  in  the 
event  of  any  such  disposition,  the  property  shall  go  to  another 
named  person.    {Post  pp.  554,  555.) 


FBOM       DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.       H.     H.     Cook^     Ch. 

Baxteb  &  HuTCHEsoN  and  W.  A.  Buntin  for 
John    Overton,    Trustee. 

John  J.  Veetbees  and  C.  D.  Bbbey  for  Mri. 
Lea. 

J.  M.  Andebson  and  Pbeston  Vaughn  for 
Mrs.     Bessie    Leake. 

McAi-isTEB,  J.  The  questions  propounded  for 
our  determination  upon  this  record  involve  the 
construction  of  two  wills.  Robert  B.  Lea,  a  citi- 
zen   of    Tennessee,    died    at    Geneva,    Switzerland,    on 
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the  8th  of  January,  1895,  while  temporarily  so- 
journing  abroad.  He  left  surviving  him  a  widow, 
Rebecca  Salmons  Lea,  and  two  children,  John 
McCormick  Lea,  Jr.,  and  Bessie  Lea,  who  inter- 
married with  Dalton  Kelly,  and  upon  his  decease 
was  united  in  marriage  with  J.  O.  Leake.  Mr. 
Robert  B.  Lea,  during  his  life,  had  come  into 
the  possession  of  an  estate  estimated  to  be  worth 
two  hundred  thousand  dollars,  half  of  which  he 
owned  absolutely  and  the  remaining  half  as  life 
tenant.  At  his  death  he  left  a  last  will  and 
testament,  which  is  now  the  subject  of  construc- 
tion,   and    is    copied    herein    as    follows,    to    wit: 

"This  is  my  last  will  and  testament  I  ap- 
point my  brother,  Overton  Lea,  as  executor  and 
trustee  of  my  estate,  no  security  to  be  required 
from    him    in    either    office. 

"I  give  my  personal  property  to  my  wife,  Re- 
becca   S.    Lea. 

"The  said  Trustee  will  collect  rents,  make  re- 
pairs, pay  taxes,  insurance,  etc.,  on  the  property, 
and  annually  pay  over  to  my  wife,  Rebecca  S. 
Lea,  for  and  during  the  period  of  her  natural 
life  the  B\xm  of  five  thousand  ($5,000)  dollars, 
and  the  remainder  of  income,  or  as  much  of  it 
as  may  be  necessary,  shall  be  expended  in  the 
education  and  maintenance  of  my  two  children, 
John  M.  Lea,  Jr.,  and  Bessie  Lea,  and  should 
there  be  an  overplus  of  income,  the  same  is  to 
be    invested    for    their    benefit 
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My  entire  real  estate,  subject  to  the  annual 
charge  of  five  thousand  ($5,000)  dollars  for  the 
benefit  of  my  said  wife  for  and  during  her 
natural  life,  I  give  to  my  said  two  children 
equally,  but  the  share  given  to  my  said  daughter 
is    given    to    her    for    her    sole    and    separate    use. 

'"I  appoint  my  said  wife  and  my  father,  John 
M,  Lea,  as  guardians  to  superintend  the  education 
of  my  said  children.  Should  my  said  brother 
decline  to  act  as  executor  and  trustee  of  my 
estate,  he  is  hereby  authorized  and  requested  to 
appoint  as  executor  and  trustee  such  person  or 
persons,  or  corporation,  as  he  may  see  fit,  and 
it  is  left  to  his  discretion  whether  or  not  se- 
curity   shall    be    taken    from    such    appointee. 

'Witness  my  hand  this  19th  day  of  April, 
1893.  RoBT.    B.    Lea." 

"Signed  by  us  as  witnesses,  in  the  presence  of 
the  testator,  and  at  his  request,  and  in  the  pres- 
ence   of    each    other. 

"Ltjkb    Lba, 

"C.     L.     Keith, 

It  will  be  observed  that  the  testator  bequeathed 
all  his  personalty  to  his  widow.  It  transpired 
that  at  the  death  of  Mr.  Lea,  in  1895,  he  left 
only  a  small  personal  estate,  not  exceeding  $10,- 
000  in  value,  consisting  of  household  furniture  at 
Nashville,  statuary,  silver  plate,  etc.,  and  several 
thousand    dollars    in    money.       The    executor    applied 
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a  portion  of  this  money  in  payment  of  debts  of 
the  estate  and  the  balance  towards  the  annuity  of 
the    widow. 

The  Court  of  Chancery  Appeals  concurred  with 
the    Chancellor    in    holding,    viz.: 

That  the  money  owned  by  Bobert  B.  Lea  at 
the  time  of  his  death  was  subject  to  the  pay- 
ment of  his  debts,  and  did  not  pass  to  and 
become  the  property  of  Mrs.  Rebecca  S.  Lea; 
that  said  sums  were  rightly  used  in  the  payment 
of  his  debts,  and  that  the  real  estate  devised  by 
the  said  Robert  B.  Lea  is  not  subject  to  charge 
in  favor  of  Mrs.  Rebecca  S.  Lea,  for  reimburse- 
ment or  payment  of  said  sums  of  money  owing 
by  said  Robert  B.  Lea  at  his  death.  Mrs.  Re- 
becca S.  Lea  assigns  as  error  this  holding  of  the 
Court  of  Chancery  Appeals,  It  is  insisted  that 
the  bequest  of  all  his  personal  property  by  the 
testator  to  his  widow  was  part  of  the  pecuniary 
provision  which  he  made  for  his  widow,  and  was 
in  lieu  of  her  dower  and  distributive  shai*e.  The 
contention  made  on  Mrs.  Lea's  behalf  is  that 
the  personal  property,  including  the  money,  should 
have  been  paid  to  her  in  preference  to  any  and 
all  other  bequests  or  devises,  and  that  the  tes- 
tator's debts  should  have  been  paid  out  of  his 
real  estate.  It  is  moreover  insisted  that  in  the 
event  the  executor  is  permitted  to  nse  the  per- 
sonalty   in    pavment    of    debts,     the    widow    becomes 
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subrogated  to  the  rights  of  the  creditors  against 
the    real    estate. 

The  main  contention  tinder  this  assignment  is 
that  the  legacy  of  the  personalty  and  the  pro- 
vision for  an  annuity  for  the  widow  were  in 
lieu  of  her  dowei  in  the  realty  and  distributive 
share  in  the  personalty,  and  that  she,  therefore, 
occupied  the  relation  of  a  purchaser  for  value, 
and  that  her  rights  under  the  will  were  superior 
to  the  other  l^atees  and  devisees.  It  is  then 
insisted  that  her  bequest  of  the  personal  estate 
having  been  appropriated  by  the  executor  to  the 
payment  of  the  debts,  she  should  be  reimbursed 
from    the    other    property    of    the    estate. 

The  Court  of  Chancery  Appeals,  after  a  review 
of  the  authorities,  was  of  opinion  that  the  legacy 
of  the  personalty  and  the  annuity  were  bequeathed 
to  the  widow  in  lieu  of  dower,  and  that  she 
took  said  bequests  as  purchaser.  This  conclusion 
was  based  on  two  grounds.  First,  it  must  be 
presumed  that  husband  and  wife  both  had  knowl- 
edge of  the  existence  of  our  statute,  giving  to 
the  widow  one  year  within  which  to  dissent  from 
the  will,  if  not  satisfactory  to  her.  It  is  then 
said  that  the  provisions  made  for  Mrs.  Lea  in 
this  will  must  be  viewed  in  the  light  of  an  offer 
from  her  husband,  which  she  might  accept  in 
lieu  of  dower  and  distributive  share,  or  reject  and 
avail  herself  of  the  provisions  of  the  statutes 
made     for     the     benefit     of     widows.       It      is      then 
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Stated  that  Mrs.  Lea  not  only  failed  to  dissent, 
but  from  time  to  time  accepted  payments  on  the 
annuity.  The  conclusion  is  then  stated  that  bv 
this  conduct  she  distinctly  accepted  the  offer  made 
to    her    in    the    will. 

Second.  It  is  then  said  that  the  provisions 
made  in  favor  of  the  wife  and  children  are  in- 
consistent with  any  claim  of  dower  on  her  part 
Hence,  it  must  be  inferred  from  the  face  of  the 
will  itself  that  the  provisions  made  for  her  were 
intended  to  be  in  lieu  of  her  dower  and  dis- 
tributive share.  It  is  upon  this  line  of  reasoning 
that  the  Court  of  Chancery  Appeals  holds  that 
Mrs.  Lea  occupied  the  attitude  of  a  purchaser 
with  reference  to  her  husband's  will,  and  that 
her  position  is  necessarily  superior  to  that  of 
other  persons  who  are  mere  objects  of  the  testa- 
tor's bounty,  whether  that  bounty  be  put  in  the 
form    of    a    general    or    specific    legacy    or    devise. 

But  that  Court  concludes  that  since  the  testa- 
tor made  no  provision  in  his  will  for  the  pay- 
ment of  his  debts,  he  understood  that  the  per- 
sonal property  so  bequeathed  to  his  wife  must  be 
such  as  would  be  left  after  the  payment  of  his 
debts,  and  that  the  widow  must  be  presumed  to 
have  had  the  same  understanding  of  the  meaning 
of  the  offer,  and  to  have  accepted  the  bequest 
accordingly.  It  is  further  stated  by  that  Court 
that  this  view  is  strengthened  by  the  consideration 
that     the     provisions     made     in     the     will     for     the 
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widow  were  probably  worth  more  to  her  than 
dower  and  a  distributive  share  of  the  personalty 
in  view  of  the  debts,  which  must  be  paid  out 
of  the  personal  estate  and  the  unimproved  condi- 
tion of  a  large  part  of  the  realty,  which  would 
have  produced  no  income,  but,  on  accoimt  of  tax 
charges,  would  have  been  a  burden.  The  first 
question  presented  to  this  Court  for  determination 
is,  whether  the  widow  is  a  purchaser  for  value 
under  the  will  of  her  husband  in  such  sense  that 
she  must  be  reimbursed  for  her  general  legacy, 
which  was  appropriated  by  the  executors  in  pay- 
ment of  debts.  This  question,  so  far  as  we  are 
advised,  is  res  integra  in  this  State,  or,  at  least, 
no  reported  decision  of  this  Court  on  the  subject 
has    been    brought    to    our    attention. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence, Vol.  3,  Sec.  1141,  says,  viz.:  "It  is  the 
settled  rule  of  equity,  independent  of  statutes,  that 
among  general  legacies  there  is  no  precedence,  no 
exemption  from  pro  rata  or  complete  abatement, 
in  favor  of  legacies  to  a  wife,  child,  or  other 
near  relative  of  the  testator.  In  the  next  section 
(1142)  the  same  author  says:  "One  exception  to 
the  general  rule  of  abatement  has  always  been 
admitted  by  Courts  of  equity.  A  general  legacy 
given  for  a  valuable  consideration,  as,  for  exam- 
ple, to  a  widow  in  lieu  and  satisfaction  of  her 
dower,  or  to  a  creditor  in  payment  or  discharge 
of    a    debt,    has    priority,    and    does    not    abate    with 
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the  other  legacies,  provided  the  dower  right  or  the 
debt  still  exists  at  the  testator's  death."  The 
author  cites  a  large  number  of  cases  as  authority 
for  the  text  Among  the  cases  cited  is  Borden 
V.  Jenhs,  140  Mass.,  662,  S.  C,  54;  Am.  Rep., 
507,    in    which    the    syllabus    is    as    follows,    to    wit: 

"A  pecuniary  legacy  to  the  testator's  widow,  ac- 
cepted by  her,  must  be  paid  not  only  in  prefer^ 
ence  to  general  legacies,  but  if  the  abatement  of 
those  proves  insufficient,  in  preference,  first,  to 
specific   bequests,    and   second,    to    specific    devisee." 

The    opinion    says : 

"The  widow  is  a  purchaser  for  value  in  ac- 
cepting the  provisions  of  the  will,  and  is  not 
treated  as  a  gratuitous  object  of  the  testator's 
bounty.  By  relinquishment  of  her  dower,  the 
estate  acquires  a  valuable  right  of  property. 
Whether  the  provision  be  more  or  less,  so  far 
as  the  testator,  the  widow,  and  all  pure  bene- 
ficiaries under  the  will  are  concerned,  it  is  the 
right  of  the  testator  to  affix  what  consideration 
he  pleases  for  the  relinquishment  of  dower,  and 
for  the  widow  to  accept  or  reject  it  Whether 
as  against  creditors  a  provision  in  lieu  of  dower 
far  exceeding  its  value  could  be  held  good,  need 
not    now    be    discussed." 

"The  right  of  the  widow  to  priority  in  the 
payment  of  the  legacy,  which  she  takes  in  con- 
sideration of  the  relinquishment  of  dower,  is  so 
well    established    that    it    hardly    requires    the    cita- 
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tion  of  authorities.  Burridge  v.  Bradjfy  1  P. 
Wins.,  127;  Blower  v.  Morrett,  2  Ves.,  Sen.,  420; 
Norcoti  V.  Gordon,  14  Simons,  258;  Williamson 
V.  Williamson^  6  Paige,  298,  304;  Pollard  v. 
Pollard,  1  Allen,  490;  Towle  v.  8wan,  106  Mass., 
100;     Famam    v.     Bascom,     122     Mass.,     282,     289. 

''It  is  contended  on  behalf  of  George  A.  Jenks 
that  the  true  meaning  of  the  gift  is  as  if  it 
were  written,  ^1  give  to  mj  widow  $2,000  out 
of  my  personal  estate  not  specifically  bequeathed.' 
But  in  i?iew  of  the  valuable  consideration  she 
pays,  she  is  to  be  treated  as  a  quasi  creditor, 
and  as  the  gift  relieves  the  estate  of  the  testa- 
tor from  a  proper  charge  thereon,  the  testator 
must  be  held  to  have  intended,  in  the  absence 
of  direction  to  the  contrary,  that  it  should  be 
paid  out  of  any  property  which  he  had  to  be- 
queath or  devise,  of  course  in  the  order  in  which 
that  property  was  properly  to  be  subjected  to 
charge.  The  legacy  of  personal  chattels  specifical- 
ly bequeathed  to  George  A.  Jenks  must  therefore 
abate,  and,  if  necessary,  the  specific  devise  of 
the  land,  in  order  to  satisfy  the  legacy  to  the 
widow." 

It  should  be  remembered  that  in  the  foregoing 
case  the  provision  made  for  the  widow  was  not 
in  terms  declared  to  be  in  lieu  of  dower,  but 
such  was  found  to  be  the  intention  of  the  testa- 
tor   by    necessary    implication. 
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In  WiUiamson  v.  Williamson,  6  Paige,  N.  Y., 
Oh.  298,  it  was  held:  "A  legacy  to  the  widow, 
in  lieu  of  her  dower,  draws  interest  from  the 
death  of  the  testator,  where  he  has  provided  no 
other  means  for  her  support  during  the  first  year 
after  his  deatL  And  such  legacy  does  not  abate 
ratably  with  other  general  l^acies  In  case  of 
a    deficiency    of    assets." 

Id  1  Allen  (Mass.),  490,  Pollard  v.  Pollard, 
January    Term,    1861,    it    was    held: 

"A  widow  to  whom  a  legacy  is  given  in  lieu 
of  dower  is  entitled  to  be  paid  in  full,  in  case 
of  a  deficiency  of  assets,  in  preference  to  legatees 
who  are  mere  volunteers;  and  to  receive  interest 
thereon  from  the  death  of  the  testator,  if  he 
has  provided  no  other  means  for  her  support  dur^ 
ing    the    first    year    after    his    death." 

In  2  Ves.,  Sen.  (Eng.  Ch.),  420,  Blower  v. 
Morrett,    July    Term,    1752,    it    was    held: 

"The  pecuniary  legacy  to  the  widow  does  not 
abate  where  the  legacy  is  meant  as  a  purchase 
of    dower    to    which    the    widow    is    entitled." 

In  38  Ga.,  320,  Clayton  v.  Aiken,  December 
Term,  1868,  it  was  held,  viz.:  "When  a  tes- 
tator, in  a  single  item  of  his  will,  gave  to  his 
wife  $1,500  in  money,  various  articles  of  personal 
property,  and  a  life  estate  in  a  certain  house 
and  lot  and  its  appurtenances,  tvith  the  privil^e, 
if    she    so    desired,    to    take    $1,000    in    money    in- 
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stead  of  the  life  estate  in  the  house  and  lot, 
and  in  a  subsequent  item  distinctly  declared  that 
the  legacy  left  his  wife  was  in  lieu  of  dower, 
held,  that  the  word  legacy'  in  the  last  item 
covers  all  the  several  bequests  of  the  first,  and 
should  she  prefer  the  $1,000  in  lieu  of  the  life 
estate,  and  elect  to  take  her  legacy*  in  lieu 
of  dower,  she  takes  all  the  several  bequests  in 
her    character    as    doweress." 

When  a  legacy  left  to  a  wife  is  expressed  to 
be  in  lieu  of  dower,  and  she  elects  to  take  the 
"legacy,"  she  takes  it  as  a  quasi  purchaser,  and 
in  a  contest  between  her  and  other  legatees, 
whether  general  or  specific,  she  cannot  be  called 
upon  to  abate  with  them,  to  make  up  a  deficien- 
cy   of    assets." 

In  23  Conn.,  327,  Lord  v.  Lord,  it  was  held: 
"Where  a  clear  and  manifest  intention  can  be 
deduced  from  the  provisions  of  a  will^  that  a 
legacy  to  the  testator's  wife  was  intended  by  him 
to  be  in  lieu  of  dower,  it  will  be  so  regarded, 
and  in  case  of  a  deficiency  of  assets,  such  legacy 
does  not  abate  ratably  with  other  legacies  for  the 
pa3anent    of   the    testator's    debts. 

"The  ^vidow's  relinquishment  of  dower  is  viewed 
as  a  valuable  acquisition  to  the  estate,  and,  there- 
fore, the  equivalent  must  be  paid  in  full,  even 
where  other  legacies  have  to  abate.  And  in  such 
a  case,  the  widow  is  entitled  to  interest  upon 
a    legacy    given    in    lieu    of    dower,    from    the    death 
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of  the  testator,  it  being  regarded  as  an  alim^i- 
tary  stipend."  Redfield  on  Wills  (2d  ed.),  PP- 
363,    364. 

The  doctrine  enunciated  in  all  these  cases  seems 
to  have  originated  in  the  case  of  Burridge  v. 
Brady,    1    P.    Williams,    127. 

In  tliat  case  the  testator  devised  3,400  £  for 
the  benefit  of  his  widow,  "she  releasing  her 
dower."  The  Court  said  the  3,400  £  shall  have 
the  preference,  and  if  there  be  not  assets  enough 
to  pay  the  other  legacies,  they  must  be  lost 
as  the  wife  is  a  purchaser  of  the*  a«- 
nuities     for     her     life     by     releasing     her    dower," 

That  case  was  decided  by  Chancellor  Cowper 
in  1710,  and  was  based  upon  the  common  law 
right  of  dower,  as  were  all  the  subsequent  En- 
glish   cases    cited    by    Mr.    Pomeroy    in    his    note. 

At  the  common  law,  whenever  a  husband  ac- 
quired real  estate,  his  wife's  inchoate  right  of 
dower  immediately  attached,  and  this  right  he 
could  not  defeat  either  by  sale  or  conveyance  dur- 
ing his  life,  or  by  testamentary  disposition.  It 
is  obvious,  therefore,  that  the  widow  was  pos- 
sessed of  a  valuable  interest  in  her  husband's  es- 
tate, which  she  acquired  during  his  life,  and 
which  she  might  relinquish  in  favor  of  his  estate 
upon  his  death.  Moreover,  it  is  well  kno^vn  that 
at  common  law  and  prior  to  Sec.  4146,  Shan- 
non's Code,  the  widow  was  not  required  to  make 
her    election    between    her    dower    and    a    testamentary 
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provision,  but  she  might  take  both,  unless  the  will 
expressly  or  constructively  provided  that  the  bequest 
should  be  in  bar  or  satisfaction  of  her  dower. 
Reid  V.  Campbell,  Meigs,  378-388;  Malone  v.  Ma- 
jorsj  8  Hum.,  580;  Demoss  v.  Demoss,  7  Cold., 
258.  By  statute  in  this  State  the  widoVs  right 
of  dower  has  been  very  much  restricted,  so  that 
now  she  is  only  entitled  to  dower  in  one-third 
of  all  the  lands  of  which  her  husband  dies 
seized  and  possessed,  or  of  which  he  was  the 
equitable  owner.  This  provision  is  made  for  her 
in  the  event  of  the  intestacy  of  her  husband. 
Shannon    Code,    §  4139. 

In  case  her  husband  leaves  a  will,  and,  in  the 
opinion  of  the  widow  a  satisfactory  provision  in 
real  or  personal  estate  is  not  made  for  her,  she 
may  dissent  from  the  will,  in  which  event  she 
is  required  to  signify  her  dissent  in  open  Court, 
within  one  year  after  the  probate  of  the  will. 
Shannon's    Code,    §4146. 

In  case  she  exercises  her  right  of  dissent,  she 
is  then  entitled  to  the  dower  and  distributive 
share,  which  are  provided  for  the  widow  in  case 
of  the  intestacy  of  the  husband.  But,  since  at 
common  law  the  widow  might  take  both  her 
dower  and  a  testamentary  bequest,  it  was  held 
the  testator  might  put  her  to  an  election  by  an 
express  provision  in  his  will.  If  the  widow  chose 
to  take  under  the  will,  she  was  regarded,  on 
account    of    the    valuable    right    surrendered    by    her, 
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as  a  purchaser  for  value,  and  her  bequest  took 
priority  in  payment  over  mere  ^atuitous  legatees. 
Since  our  early  Act  embodied  in  the  Code,  §  4146 
(Shannon),  the  widow  is  put  to  her  election 
within  the  time  and  in  the  manner  prescribed  to 
take  under  the  will,  or  to  dissent  from  the  same 
and  to  take  her  statutory  dower  and  distributive 
share.  Now,  in  view  of  all  these  statutory  modi- 
fications of  the  common  law  with  respect  to  the 
widow's  right  of  dower,  the  question  is  presented, 
whether  the  principle  announced  in  Burridge  v. 
Brady,  and  the  subsequent  cases  cited  by  Mr. 
Pomeroy,  are  applicable.  It  is  argued  that  since 
our  statutes,  that  during  the  life  of  the  husband, 
the  widow  has  no  right  to  or  interest  in  any 
part  of  his  estate,  inchoate  or  consummate;  that 
he  may  sell  any  or  all  of  it  without  her  con- 
currence, and  she  can  only  be  endowed  of  an 
interest  in  that  remaining  at  his  death,  and  then 
only  in  case  he  dies  intestate.  It  is  insisted 
that  since  our  statutes  the  rights  of  the  wid»)w 
and  heir  are  identical,  in  that  they  each  attach 
at  his  death,  and  only  upon  such  realty  and  per- 
sonalty as  he  owns  at  his  death,  and  only  in 
case    the    decedent    dies    intestate^ 

It  is  then  argued  that  the  widow  surrenders 
no  legal  interest  to  take  under  the  will,  for  the 
reason  that  she  has  nothing  to  surrender,  and 
hence  she  cannot  be  a  purchaser  for  value.  The 
argument    is    that    the    widow's    right    to    dower    only 
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attaches  when  she  exercises  her  right  to  dissent 
from  the  will,  and  that  the  law  then  makes  pro- 
vision for  her.  We  think  this  argument  unsound. 
The  widow  does  surrender  her  statutory  dower 
when  she  takes  under  the  will.  It  is  true  this 
statutory  substitute  for  dower  is  not  so  valuable 
a  right  to  the  widow  as  the  dower  guaranteed 
her  at  common  law,  but  it  is,  nevertheless,  a 
valuable  right  which  she  may  surrender  in  favor 
of  her  husband's  estate.  It  is  a  valuable  right, 
as  much  vouchsafed  to  her  by  statute  as  was 
the  right  of  dower  guaranteed  the  widow  by  the 
common  law.  The  husband,  when  he  comes  to 
make  his  will,  knows,  or  is  presumed  to  know, 
that  the  statutes  of  this  State  guarantee  to  a 
widow  for  life  one-third  of  the  real  estate  of 
which  he  may  die  seized  and  possessed,  or  of 
which  he  is  equitable  owner,  provided  she  sees 
proper  to  dissent  from  his  will,  and  hence  he 
cannot  make  a  will  without  making  provision  for 
the  wife.  If  she  takes  under  the  will  she  be- 
comes a  purchaser,  because  she  surrenders  valuable 
rights    guaranteed    to    her    by    statute. 

The  bequest  of  the  personalty  herein  was  a 
portion  of  the  pecuniary  provision  made  for  the 
widow  in  lieu  of  dower.  In  accepting  the  pro- 
visions of  the  will,  the  widow  became  a  purchaser 
for  value  of  the  pecuniary  bequest,  consisting  of 
the    personal    property    and    the    annuity. 

It    follows    that,     in    our    opinion,    the    provisions 
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made  for  Mrs.  Lea,  in  the  will  of  her  husband, 
being  upon  consideration  of  the  relinquishment  by 
her  of  her  statutory  dower,  take  precedence  of 
the  legacies  and  devises  to  mere  volunteers^ 
whether  such  gifts  be  specific  or  general.  In 
tliis  view  of  the  case,  it  is  also  immaterial 
whether  the  bequest  of  his  personal  property  by 
the  testator  to  his  widow  is  general  or  specifia 
But  it  was  held  by  the  Court  of  Chancery  Ap- 
peals that  inasmuch  as  the  testator  made  no  pro- 
vision for  the  payment  of  his  debts,  he  under- 
stood that  the  personal  property  bequeathed  to  his 
widow  was  such  as  might  be  left  after  the  pay- 
ment of  his  debts.  In  support  of  this  holding 
it  is  argued  that,  in  the  absence  of  any  provision 
for  the  payment  of  his  debts,  that  the  law  pre- 
sumes that  the  testator  intended  his  debts  to  bo 
paid  out  of  the  property  on  which  the  law  first 
or  primarily  fixes  the  liability,  that  is,  the  per- 
sonal estate.  It  is  insisted  the  language  of  the 
will,  "I  give  my  personalty  to  my  wife,"  means, 
"all  of  my  personalty  after  the  payment  of  my 
debts,"  and  it  is  argued  that  this  position  is 
strongly  reinforced  by  the  last  clause  of  the  will, 
in  which  he  states  that  he  gives  his  real  estate, 
subject  to  the  annuity  charge  during  the  life  of 
his  wife,  to  his  two  children  equally,  thereby 
showing  that  he  intended  no  charge  to  be  made 
against  the  real  estate  except  the  one  mentioned. 
Counsel    cite    in    support    of    the    holding    of    the 
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Court  of  Chancery  Appeals,  Crock's  Ex'r  v. 
Crock's    Adm'r,    1    Am.    St.    Rep.,    161. 

It  is  conceded  that  the  law  in  this  State  is 
that  the  general  personal  estate  of  a  decedent  is 
the  primary  fund  for  the  payment  of  debts  and 
legacies,  and  will  always  be  first  applied  until 
exhausted,  unless  there  are  express  words  or  a 
manifest  intent  in  the  will  that  the  order  shall 
be  changed,  and  that  debts  and  legacies  shall  be 
paid  in  whole  or  in  part  out  of  some  particular 
fund  or  property  especially  designated  for  that 
purpose.  The  testator  may  by  express  terms 
charge  his  debts  and  legacies,  or  any  of  them, 
upon  his  real  estate,  or  any  part  of  it,  or  upon 
the  rents  and  profits  of  land,  or  upon  any  par- 
ticular   fund    or    personal    estate. 

Pritchard  on  Wills  and  Administrators,  Sec. 
470;  2  Woemer  Am.  Law  Ad.,  Sees.  489-493; 
Hope  V.  Wilherson,  14  Lea,  21;  Evans  v.  Beau- 
mont, 16  Lea,  713-718;  Latia  v.  Brown,  96 
Tenn.,  343. 

In  case  there  be  a  will,  the  same  rule  pre- 
vails, and  the  creditor  is  entitled  to  enforce  his 
debt  against  the  personalty  at  law  in  the  hands 
of  the  representative,  regardless  of  the  provisions 
of  the  will,  if  by  any  process  he  can  reach  it. 
Hope  V.  Wilkerson,  14  Lea,  21.  So  that  Judge 
John  M.  Lea,  the  executor  of  Robert  B.  Lea, 
was  fully  warranted,  as  matter  of  law  and  fact, 
in     paying    the     debts    out    of    the     personal     estate. 
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But  does  this  defeat  the  right  of  the  widow  to 
her  bequest.  It  has  been  shown  that  the  widow 
is  not  a  mere  beneficiary  or  ^atuitous  object  of 
the  testator's  bounty,  but  a  purchaser  for  value. 
It  is  insisted,  therefore,  that  a  portion  of  the 
pecuniary  provision  made  in  lieu  of  the  widow's 
dower,  having  been  used  in  payment  of  the  debts 
of  her  husband's  estate  by  the  executor,  she  is 
subrogated  to  the  rights  of  the  creditors  against 
the  real  estate  and  entitled  to  compensation.  In 
our  opinion  this  position  is  sound,  and  is  sus- 
tained by  numerous  authorities  in  this  State.  In 
Hope  V.  Wilkinson,  supra,  it  was  held  that  a 
legatee  whose  legacy  has  been  absorbed  in  pay- 
ment of  debts  of  the  estate,  is  entitled  by  sub- 
rogation to  the  rights  of  creditors  to  have  his 
legacy  paid  out  of  undevised  realty.  In  the.  case 
of  Hawkins  v.  Sheggs,  10  Hum.,  30,  it  was  held 
that: 

Where  the  widow,  to  whom  negroes  are  specifi- 
cally devised  during  widowhood,  permits  the  hire 
of  the  negroes  to  be  appropriated  to  the  payment 
of  debts  of  the  estate  in  exoneration  of  other 
property  previously  liable,  she  is  entitled  to  be 
remunerated  out  of  such  other  property  to  the 
extent  of  her  advances,  upon  the  termination  of 
her    estate  by    marriage. 

In  Alexander  v.  Miller,  7  Heis.,  65,  it  ap- 
peared that  a  testator  directed  his  de][)t8  to  be 
paid    out    of    any    moneys    he    might    die     possessed 
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of,  or  which  might  first  come  to  the  hands  of 
his  executors — a  fund,  however,  proving  insuflScient ; 
he  then  gave  his  wife  a  life  estate  in  all  his 
property,  real  and  personal,  not  otherwise  disposed 
of,  and  then,  after  some  specific  devises  and  be- 
quests, to  take  effect  after  the  termination  of  the 
wife's  estate,  he  directed  that  all  the  remaining 
personal  property  not  otherwise  disposed  of  should 
be  divided  equally  among  his  grandchildren,  etc. 
No  disposition  was  made  of  the  reversions  of 
portions  of  the  realty  in  which  a  life  estate  was 
given  to  the  wife,  including  some  property  acquired 
after  execution  of  the  will.  Held  that  the  per- 
sonalty being  specifically  bequeathed,  was  exonerated 
from  primary  liability  for  the  debts  after  the 
exhaustion  of  the  money,  and  that  the  undivided 
reversions  should  next  have  been  resorted  to.  But 
recourse  having  been  had  to  the  personalty  for 
the  payment  of  debts,  the  legatees  were  subro- 
gated to  the  rights  of  the  creditors  against  the 
undevised    realty. 

In  Douglass  v.  Baher,  15  Lea,  651,  it  ap- 
peared that  a  testator  directed  the  payment  of 
his  debts  as  soon  as  possible  from  any  money 
that  he  might  die  possessed  of.  He  then  specifi- 
cally devised  the  personalty.  Held,  that  the  debts 
were    payable    from    the    undevised    realty. 

We  are  aware  that  in  Alexander  v.  Miller, 
supra,    the    Court,    in    stating    this    rule,    said,    viz.: 
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"Not  80,  however,  if  the  real  estate  is  devised; 
for  the  obvious  reason  that  in  such  case  it  is 
as  much  the  intention  of  the  testator  that,  the 
devisee  shall  have  the  real  estate,  as  it  is  that 
the  legatee  shall  take  the  personal  estate  be- 
queathed   to    him." 

But  in  the  present  case  we  hold  that  the  pro- 
visions made  for  the  widow  stand  on  a  higher 
ground  than    the    devises    to    the    children. 

The  fundamental  error,  as  we  conceive,  in  the 
decree  of  the  Chancellor,  as  well  as  that  of  the 
Court  of  Chancery  Appeals,  on  this  branch  of  the 
case,  was  in  ignoring  the  fact  that  the  bequests 
to  the  widow  were  made  in  lieu  of  dower,  that 
she  was  a  purchaser  for  value,  and  that  under 
the  authorities  her  bequest  has  priority,  and  does 
not    abate    with    the    other    legacies. 

The  next  assignment  is  that  the  Court  of 
Chancery  Appeals  erred  in  holding  that  the  de- 
ficiency in  the  payment  of  the  annuity  of  five 
thousand  dollars  for  any  year  or  years  since  the 
death  of  Eobert  B.  Lea  is  not  a  charge  upon 
the  corpus  of  the  real  estate  devised  by  said 
Eobert  B.  Lea,  deceased,  and  that  said  annuity  is 
chargeable  exclusively  to  the  income  derived  from  the 
said  estate,  and  that  the  deficiency  for  any  one  or 
more  years  shall  not  be  paid  out  of  the  rent 
or  income  of  any  subsequent  year  or  years.  The 
insistence    of    learned    counsel    is    that    the    payment 
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of  the  annuity  was  a  charge  upon  the  real  estate 
devised  by  said  Robert  B.  Lea,  that  Mrs.  Lea 
is  entitled  to  arrears  in  the  payment  of  the  an- 
nuity, with  interest  thereon,  and  that  such  arrears 
of    payment    are    a    charge    upon    said    real    estate. 

The  Court  of  Chancery  Appeals  finds  as  a  fact 
that  after  the  payment  of  insurance,  taxes,  re- 
pairs, etc.,  on  the  property,  there  was  not  enough 
left  from  the  income  to  pay  annually  the  full 
amount  of  the  annuity  to  Mrs.  Lea,  and  that 
a  deficiency  in  the  payment  of  said  annuity 
existed,  but  the  exact  amount  thereof  did  not  ap- 
pear   from    the    record. 

The  provisions  of  the  will  on  the  subject  of 
the    annuity    are    as    follows: 

In  the  third  clause  of  his  will,  Robert  B.  Lea 
directs  his  testamentary  trustee  to  pay  Mrs.  Re- 
becca S.  Lea,  his  widow,  the  sum  of  $5,000  per 
year    in    these    words: 

"The  said  trustee  will  collect  rents,  make  re- 
pairs, pay  taxes,  insurance,  etc.,  on  the  property, 
and  annually  pay  over  to  my  wife,  Rebecca  S. 
Lea,  for  and  during  the  period  of  her  natural 
life,  the  sum  of  five  thousand  ($5,000)  dollars, 
and  the  remainder  of  income,  or  as  much  of  it 
as  may  be  necessary,  shall  be  expended  in  the 
education  and  maintenance  of  my  two  children, 
John  M.  Lea,  Jr.,  and  Bessie  Lea,  and  should 
there  be  any  overplus  of  income,  the  same  is 
to    be    invested    for    their    benefit" 
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The  fourth  clause  of  said  will  declares  this 
annuity  to  be  an  annual  charge  on  his  entire 
real    estate.      It    is    in    these    words: 

"My  entire  real  estate,  subject  to  the  annual 
charge  of  five  thousand  ($5,000)  dollars,  for  the 
benefit  of  my  said  wife  for  and  during  her  nat- 
ural life,  I  give  to  my  said  two  children  equal- 
ly, but  the  share  given  to  my  said  daughter  is 
given    to    her    for    her    sole    and    separate    use." 

As  already  stated,  the  Court  of  Chancery  AppeaU 
were  of  opinion  that  the  annuity  was  only 
charged  upon  the  income,  and  that  the  income 
of  any  one  year  could  not  be  taken  to  make 
up    the    deficiency    of    any    other    or    preceding    year. 

As  opposed  to  this  view,  counsel  for  Mrs.  Lea 
insist  that  the  testator  was  not  content  with  the 
direction  to  the  testamentary  trustee  to  pay  the 
annuity  of  $5,000.00  to  his  wife  out  of  the  in- 
come of  his  property,  but  to  insure  her  this  an- 
nual sum,  when  he  comes  to  devise  his  realty 
to  his  children,  he  expressly  charges  that  realty 
with  the  annual  payment  to  his  widow  of  $5,000. 
In  other  words,  the  insistence  is  that  the  an- 
nuity is  to  be  paid  out  of  the  income,  if  that 
be  sufficient,  but  if  not,  it  is  to  be  a  yearly 
charge    on    the    realty. 

The  intention  of  the  testator  is  the  cardinal 
rule  by  which  Courts  should  be  governed  in  the 
construction  of  wills.  Was  it  then  the  intention 
of    the   testator    simply    to    give    his    wife    the    yearl}' 
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income  from  his  property  after  the  payment  of 
taxes,  insurance,  and  repairs,  or  to  provide  an 
an  annuity  of  a  specific  amount  and  charp^e  his 
real  estate  with  the  payment,  if  the  rents  should 
prove  insufficient? 

Says  Mr.  Page,  in  his  new  work  on  Wills, 
Sec.  607,  viz.:  "Where  it  is  doubtful  whether 
the  testator  intended  to  make  a  gift  of  income, 
or  to  create  an  annuity,  the  question  is  one  of 
his  intention  to  be  determined  usually  by  finding 
from  the  will  whether  the  gift  was  to  be  paid 
out  of  the  principal  in  any  event,  or  only  t^e 
income    of    the    principal    was    to    pass." 

In  Bartlett  v.  Slater,  53  Conn.,  102  (S.  C, 
55;  Ain.  Rep.,  73),  it  is  said:  "There  is  a  dis- 
tinction between  an  income  and  an  annuity.  The 
former  embraces  only  the  net  profits  after  de- 
ducting all  necessary  expenses  and  charges,  and 
may  be  uncertain  in  amount.  The  latter  is  a 
fixed  amount  directed  to  be  paid  absolutely  and 
generally  without  contingency."  Morgan  v.  Pope, 
7  Coldwell;  Am.  &  Eng.  Enc.  Law  (2d  ed.), 
Vol.     2,    p.     389. 

It  is  obvious  that  it  was  not  the  income  mere- 
ly of  his  real  estate,  after  deducting  taxes  and 
expenses,  that  the  testator  bequeathed  to  his  widow, 
but  a  fixed,  definite  amount,  which  was  made  a 
specific  charge  upon  the  real  estate  devised  to 
his    children. 

24p— 34 
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But  the  position  of  the  Court  of  Chancery 
Appeals  is  that  if  the  income  of  a  particular 
year  fails  to  yield  the  amount  of  the  annuity, 
the  deficiency  cannot  be  made  good  from  the  in- 
come of  a  subsequent  year,  nor  from  the  corpus 
of  the  estate,  but  is  lost  to  the  annuitant  The 
lojEdc  of  this  position  is  that  if  the  net  income 
from  rents  should  only  realize  $600  a  year  in- 
stead of  $5,000,  the  annuitant  must  be  content 
with  that  sum,  and  it  must  follow  that  if  the 
rents  do  not  yield  any  net  income  at  all,  the 
annuitant  must  be  disappointed  altogether.  This 
has  never  been  the  law.  In  the  case  of  Foster 
V.  Smith,  2  Younge  &  Collyer  English  Chancery 
Eeports,  192,  it  appeared  that  the  testator  devised 
and  bequeathed  his  freehold  and  leasehold  estates 
to  trustees,  upon  trust  to  receive  the  rents  and 
profits  thereof  when  and  as  the  same  should  be- 
come due  and  payable,  and  thereout,  to  pay  his 
wife,  if  she  should  survive  him,  an  annuity  of 
£  200  during  the  term  of  her  life,  to  be  paid 
by  four  equal  quarterly  payments,  etc.,  and  from 
and  immediately  aft^r  the  decease  of  his  wife, 
upon  trust  that  the  trustees  should  convey  and 
assure  the  said  freehold  and  leasehold  premises 
imto  his,  the  testator's,  three  sisters  as  tenants  in 
common,  their  heirs,  executors,  and  assigns.  The 
rents  and  profits  being  insufficient  for  the  pay- 
ment   of    the    annuity,     held    that    the    arrears    due 
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at  the  widoVs  death  were  chargeable  on  the  cor- 
pus    of    the    estates. 

In  Playfair  v.  Cooper,  17  Beav.,  187,  it  ap- 
peared that  a  testatrix  directed  her  trustees  "to 
levy  and  raise,  out  of  the  interest,  dividends,  and 
annual  produce  of  certain  trust  funds,  an  annual 
sum  of  100  £  and  pay  the  same  to  R.  P. 
during  his  life,  and  subject  and  without  prejudice 
to  the  payment  of  the  said  annuity,"  to  pay  the 
income  of  the  trust  funds  to  F.  0.  for  life, 
and  after  his  decease,  "subject  and  without  preju- 
dice, as  aforesaid,"  to  stand  possessed  of  the 
trust  funds,  for  other  persons.  The  income  of 
the  fund  was  insufficient  to  pay  the  annuity. 
Held,  that  such  arrears  were  a  charge  upon  the 
corpus  of  the  trust  property,  and  that  the  tenant 
for  life  was  only  bound  to  keep  down  the  in- 
terest   of    such    arrears. 

In  Pearson  v.  HUlwell,  18th  Law  Reports, 
Equity  Cases,  decided  in  1874,  Sir  R.  Malins, 
Vice  Chancellor,  said:  "I  am  clearly  of  opinion 
that  whenever  annuities  are  given  by  will,  and 
there  are  added  words  such  as  these,  which  occur 
in  this  will,  namely,  ^I  charge  the  same  annui- 
ties respectively  upon  all  and  singular  my  lease- 
hold messuages,  dwelling  houses,  or  tenements,  sit- 
uate in  Sheffield,  aforesaid  by  me  given  and  be- 
queathed,' the  annuitant  is  entitled  to  resort  to 
the  corpusj  as  well  as  to  the  income  of  the 
property    so    charged,    and    that    in    order    to    exon- 
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erate  the  corpus  there  must  be  a  distinct  state- 
ment that  the  annuity  is  to  be  paid  out  of  the 
income,  and  out  of  the  income  alone.  The  tes- 
tator has  not  done  that  in  the  present  case.  He 
does  not  seexn  to  have  supposed  that  there  would 
have  been  any  deficiency  of  income  to  meet  this 
annuity,  and  he  disposes  of  the  surplus  rents  and 
profits  left  after  paying  it.  He  has,  however, 
expressly  charged  the  annuities  on  the  corpus  of 
his  estate,  and  I  cannot,  merely  because  he  pro- 
vides that  if  the  surplus  rents  shall  be  insufficient 
to  pay  back  annuities  in  full  that  given  to  his 
wife  is  to  abate  in  favor  of  his  mother,  infer 
an  intention  to  make  the  annuity  payable  only 
out  of  income.  There  must  be  some  distinct  ex- 
pression of  an  intention  to  limit  the  source  of 
payment,  and  I  can  find  none  such  here.  If 
there  was  ever  a  case  which  exemplified  this  rule 
it  is  Phillips  v.  Outteridge,  3  D.  J.,  and  Sec. 
332,  where  the  words  fell  short  of  any  such 
expression,  and  the  corpus  was  made  applicable  to 
the  payment  of  the  annuities.  The  plaintiff,  con- 
cluded the  Court,  will  be  entitled  to  receive  her 
arrears  out  of  the  fund  in  Court,  and  to  have 
the  income  and  so  much  of  the  corpus  as  is 
from  time  to  time  required  to  make  up  the  full 
amount    of    the    annuity." 

In  the  case  of  Pierrepont  v.  Edwards,  25  New 
York,  it  appeared  that  the  testator  gave  his 
widow,    in    case    he    left    a    child    of    the    marriage, 
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an  annuity  during  widowhood  of  $8,000,  "pay- 
able out  of  the  income  of  my  estate."  The  next 
clause  of  the  will  ^ves  her,  in  case  there  should 
be  no  child,  an  amount  of  seven  thousand  dol- 
lars (which  was  the  only  provision  in  her  favor), 
and  disposed  of  the  residue  of  the  income  to 
a  brother  and  sister  for  their  lives,  with  re- 
mainder to  their  children,  on  the  death  or  mar- 
riage   of    the    testator's    widow. 

The  proof  showed  that  when  the  testator  died 
he  supposed  his  estate  worth  at  least  $200,000, 
and  that  it  would  yield  a  reliable  income  of  not 
less  than  $11,000,  and  that  in  no  anticipated  con- 
tingency could  the  net  income  be  less  than 
$8,000  per  annum.  The  income  fell  below  $7,- 
000,  and  the  executor  was  compelled  to  pay  out 
a  considerable  part  of  it  in  taking  care  of  the 
unproductive  property.  He  could  not  ,  sell  the 
unproductive  property  without  great  sacrifice.  The 
principal  question  submitted  by  the  executor  was 
whether  it  was  his  duty  to  pay  the  widow  het 
annuity    when    the    income    was    insufficient. 

It  further  appeared  that  the  testator  died  with- 
out a  child  surviving,  and  hence  the  widow's  an- 
nuity fell  under  the  second  clause  of  the  will. 
Denio,  Judge,  in  delivering  the  opinion  of  the 
Court  of  Appeals,  said:  "The  only  question  which 
I  think  it  necessary  to  consider  in  this  case  is 
whether  the  bequest  of  the  annuity  of  $7,000  a 
year     to     the     testator's     wife     was     specific     in     the 


534  NASHVILLE : 


Overton  v.  Lea. 


sense  that  if  it  could  not  be  paid  out  of  the 
fund  indicated — ^namely,  the  income  of  the  trust 
estate,  it  was  to  fail  or  abate  in  the  proportion 
that  the  indicted  fund  should  prove  deficient, 
or,  on  the  other  hand,  whether  it  was  intended 
by  the  testator  that  it  should  be  paid  at  all 
events,  the  income  of  his  property  ^ven  to  hia 
trustees  being  pointed  out,  by  way,  as  it  is 
called,  of  demonstration.  I  am  of  opinion  that 
the  last  mentioned  construction  is  the  one  which 
we  are  bound  to  place  upon  the  instrument  It 
will  be  seen  by  an  examination  of  the  cases,  that 
no  positive  rule  of  ready  application  to  every 
case  can  be  laid  down,  but  that  each  will  de- 
pend upon  a  consideration  of  all  the  material 
provisions  of  the  will  to  be  construed,  and  of 
the  extrinsic  circumstances  respecting  the  testator's 
family  and  estate,  which  may  finally  be  brought 
to  bear  upon  the  question  of  intent.  The  lead- 
ing principle  of  the  cases  is  that  when  the  tes- 
tator bequeaths  a  sum  of  money,  or,  which  is  the 
same  thing,  a  life  annuity,  in  such  manner  as 
to  show  a  separate  and  independent  intention,  that 
the  money  shall  be  paid  to  the  legatees  at  all 
events,  that  intention  will  not  be  permitted  to  be 
overruled  merely  by  a  direction  in  the  will  that 
the  money  is  to  be  raised  in  a  particular  way, 
or  out  of  a  particular  fund."  The  Court  cites 
on  this  proposition  Sir  James  Wigram,  in  Dicken 
V.    Edwards,    4    Hare,    273.      "There  is  in    this  will 
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a  positive  direction  to  his  executors  (who  are 
also  made  trustees)  to  pay  to  the  testator^s  wife 
$8,000  per  aimiim,  if  he  shall  leave  children,  and 
$7,000  per  annum  if  he  shall  not;  but  as  to 
the  first  mentioned  sum,  it  is  parcel  of  the  direc- 
tion that  it  is  to  be  paid  out  of  the  income  of 
the  estate;  and  it  is  plausibly  argued  that  the 
same  qualification  is  annexed  by  implication  to 
the  direction  to  pay  the  $7,000  per  annum  in 
the  event  which  has  happened  of  there  being  no 
children."  The  Court  remarked:  "If  we  were  to 
hold  that  the  widow  was  to  have  nothing  unless 
the  property  or  securities  in  which  the  estate  hap- 
pened to  be  invested  yielded  income,  and  that 
she  was  not  to  be  paid  the  full  seven  thousand 
dollars  per  annxmi,  directed  to  be  paid  to  her, 
unless  the  investment  should  happen  to  yield  that 
sum,  we  should,  in  my  opinion,  sacrifice  the  sub- 
stance and  primary  intention  of  the  will  for  the 
sake  of  an  incidental  provision  inserted  for  the 
convenience  of  the  estate,  and  not  intended  to 
limit  or  control,  or  to  render  uncertain  or  con- 
ditional,   the    provision    in    her    favor." 

The  case  of  Delaney  v.  Van  Aulen,  84  ITew 
York,  is  also  an  instructive  case  on  this  subject, 
in  which  the  will  provided,  viz.:  "To  apply  said 
rents  and  profits  of  real  estate  and  interest  or 
income  of  personal  estate  to  the  use  of  my  hus- 
band, William  L.  Kirby,  during  his  natural  life." 
Said     the     Court:       "Here     is     not     a     direction     to 
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pay  a  fixed  sum  at  a  specified  time,  and  without 
delay,  but  to  devote  that  which  is  received,  be 
it  more  or  less,  to  the  use  of  the  beneficiary. 
Clearly  this  is  not  ^ven  as  an  annuity.  It  is 
given  as  the  current  avails  of  a  fund.  It  does 
not  import  that  a  sum  at  all  events  is  annually 
to  be  paid  out  of  the  estate,  but  only  that  the 
profits  of  a  capital  sum  that  is  to  be  set  apart 
are  to  be  so  paid.  It  is  manifestly  impossible 
even  to  say,  so  long  as  the  trust  property  yields 
any  profits  or  income,  that  the  husband  is  to 
have  anything  more  or  less  than  the  sum  an- 
nually yielded,  or  to  have  it  from  any  other 
source  than  the  annual  yield.  In  his  case  there 
never  could  be  a  claim  that  the  body  of  the 
trust  fund  should  be  cloven  in  two  to  yield  him 
a  sum,  for  the  query  would  at  once  be  what 
sums.  No  sum  is  named  that  he  is  to  have. 
It  was  held,  however,  in  that  case  that  the  an- 
nuity given  to  the  plaintiff,  James  E.  Delaney, 
should  be  paid  only  from  the  amount  of  profits 
of  the  estate,  and  that  no  part  of  the  corpus 
of  the  estate  could  be  applied  to  make  up  the 
deficiency.  The  annuity  was  not  expressly  charged 
on  the  corpus,  and,  further,  the  Court  found  that 
it  was  the  intention  of  the  testatrix  that  the  gift 
or  annuity  should  only  be  paid  from  the  annual 
profits    of    the    estate." 

In    Baker    v.    Baker    Lord    Cranworth    said:    "The 
real    question    is,    is    that    which  is    given  an  annuity, 
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or  the  interest  of  a  fund,  does  the  language  of 
the  testator  import  that  a  sum  at  all  events  is 
annually  to  be  paid  out  of  the  general  estate,  or 
only  that  it  is  the  interest  or  a  portion  of  the 
interest  of  a  capital  sum  that  is  to  be  set  apart" 
The  case  of  Morgan  v.  Pope,  7  Cold.,  has  been 
cited  by  both  sides  in  argument  and  on  the  briefs. 
In  that  case  the  annuity  was  expressly  charged  on 
the  income,  and  not  upon  the  corpus  of  the 
estate.  The  facts  were  that  "the  testator  gave  all 
his  estate,  real  and  personal,  to  his  wife,  Clara, 
and  his  five  sons,  Andrew,  Willie,  Monterey,  Wal- 
ter Scott,  and  Louis  Eugene,  children  by  a  for- 
mer marriage,  %  be  equally  distributed,  according 
to  the  statutory  laws  of  the  State  of  Tennessee,' 
with  the  proviso  that  *my  executors  shall  pay  an- 
nually, out  of  the  income  of  my  estate,  if  it 
be  not  very  seriously  impaired  by  the  war,  $500 
to  support  my  daughter,  Maria  Morgan,  and  her 
three  children,  and  $300  to  support  the  children 
of    Dr.    John    Pope,    deceased.' " 

"The  testator  then  directs  that  his  land  be 
subdivided    into    small    tracts    and    sold." 

The    Court    said : 

"This  is  not  a  gift  of  the  produce  of  a 
fund,  nor  of  the  fund  itself;  it  is  a  gift  of  an 
annuity  of  $500,  which  had  no  existence  before, 
and  is  to  be  paid  out  of  the  income  of  the 
whole  estate,  for  the  support  of  the  testator's 
daughter    and    her    children.    The    annuity    is    charged 
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upon  the  income  of  the  estate  only,  and  not 
upon     the    corpus    thereof." 

We  find,  however,  in  the  present  case  that  the 
annuity  provided  for  Mrs.  Lea  was  not  only  pay- 
able out  of  rents  and  income,  by  way  of  demon- 
stration, but  it  was  expressly  charged  on  the  en- 
tire real  estate  of  the  testator.  Moreover,  Mrs. 
Lea  takes  the  annuity  as  a  purchaser  for  value, 
and  said  sum  is,  therefore,  payable  annually  at 
all  events.  The  result  is  that,  in  our  opinion, 
the  Court  of  Chancery  Appeals,  as  well  as  the 
Chancellor,    were    in    error    in    holding    otherwise. 

It  is  next  assigned  as  error  that  the  Court 
of  Chancery  Appeals  erred  in  its  construction  of 
the  will  of  John  McCormack  Lea,  Jr.,  the  son 
of  Robert  B.  and  Rebecca  Salmons  Lea.  This 
will  was  executed  on  December  4,  1896,  at  Da- 
vos Platz,  Switzerland.  The  testator  died  July 
16,  1899,  and  his  will  was  probated  at  Nash- 
ville, Tennessee,  on  the  4th  of  October,  1899. 
The  will  provided  as  follows :  "And  as  to  all 
the  rest,  residue  and  remainder  of  my  estate  and 
eflfects  whatsoever  and  wheresoever,  both  real  and 
personal,  whether  in  possession,  reversion,  remain- 
der, or  expectancy,  I  give,  devise,  and  bequeath 
the  same  unto  my  mother,  Rebecca  Salmons  Lea, 
to  and  for  her  own  use  and  benefit  absolutely, 
provided  that  she  does  not  marry  again;  but  if 
she  marries  again,  I  give,  devise,  and  bequeath 
the    same    from    the    time    of    her    remarriage,    to 
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my  cousin,  Overton  Lea,  Jr.,  son  of  Overton  Lea, 
Sr.,    of    Xashville,    Tenn. 

*'I  will  and  direct  that  not  any  portion  of  my 
estate  come  into  the  possession  of  my  sister,  Bes- 
sie Kelly,  the  wife  of  Robert  Dalton  Kelly,  or 
into  the  possession  of  her  husband,  or  of  any 
descendant  of  hers,  or  of  any  one  bearing  the 
name    of    Kelly. 

"In  case  my  mother,  Rebecca  Salmons  Lea,  dies 
during  my  lifetime,  or  in  case  she  dies  in- 
testate, or  in  case  she  gives  or  bequeaths  to  my 
sister,  Bessie  Kelly,  or  her  husband,  or  any 
descendant  of  hers,  or  any  one  bearing  the  name 
of  Kelly,  any  portion  of  my  estate,  I  give,  de- 
vise, and  bequeath  the  said  rest,  residue,  and  re- 
mainder of  my  estate  and  effects,  whatsoever  and 
wheresoever,  both  real  and  personal,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  unto 
the  said  Overton  Lea,  Jr.,  to  and  for  his  own 
use    and    benefit    absolutely." 

The  Court  of  Chancery  Appeals  held,  "that  the 
will  of  John  M.  Lea,  Jr.,  is  valid,  and  that  the 
true  intent  and  meaning  thereof  is  that  the  de- 
fendant, Rebecca  Salmons  Lea,  takes  thereunder  an 
estate  upon  condition  in  the  lands  and  property 
therein  devised  to  her,  and  that  she  does  not 
take  an  absolute  and  unlimited  fee  estate  therein; 
and  that  in  the  event  the  said  Rebecca  Salmons 
Lea  shall  marry  again  at  any  time,  her  estate 
in    the    said    lands    shall    cease    and    determine,    and 
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under  the  limitations  of  said  will  shall  go  to 
and  be  vested  in  Overton  Lea,  Jr.  It  is  insisted 
on  behalf  of  Mrs.  Lea  that  this  construction  of 
the  will  of  John  M.  Lea,  Jr.,  is  erroneous,  and 
that,  under  a  proper  construction  of  said  will, 
Mrs.  Kebecca  S.  Lea  took  an  estate  in  fee, 
coupled  with  an  unlimited  power  of  disposition, 
and  that  all  limitations  over  therein  mentioned 
are  void.'' 

The  Court  of  Chancery  Appeals  further  decreed, 
"That  in  the  event  the  said  Kebecca  Salmons  Lea 
should  die  intestate,  or  in  the  event  that  during 
her  life  she  gives  to  the  defendant,  Bessie  Kelly 
Leake,  or  to  any  descendant  of  the  said  Bessie 
Kelly  Leake,  or  to  any  one  related  by  blood  to 
Dalton  Kelly,  the  deceased  husband  of  said  Bes- 
sie Kelly  Leake;  or  in  the  event  the  said  Re- 
becca Salmons  Lea  shall  will,  bequeath,  or  devise 
to  the  said  Bessie  Kelly  Leake,  or  to  any  de- 
scendant of  the  said  Bessie  Kelly  Leake,  or  to 
any  person  related  by  blood  to  the  said  Dalton 
Kelly,  deceased,  in  the  pleadings  mentioned,  then, 
and  upon  every  such  event,  the  right  and  estate 
of  the  said  Kebecca  Salmons  Lea  in  and  to  the 
said  lands  and  property  by  the  said  will  of 
John  M.  Lea,  Jr.,  devised  to  her,  shall  cease 
and  determine,  and  the  estate  and  title  to  said 
lands  shall  at  once  vest  in  and  belong  to  the  said 
Overton    Lea,    Jr.,    in    fee. 

It    is    insisted    on    behalf    of    Mrs.    Lea    that    this 
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holding  of  the  Court  of  Chancery  Appeals  is  also 
erroneous,  and  that  the  limitations  over  therein 
mentioned    are    void. 

The  first  question  presented  for  our  determina- 
tion upon  this  branch  of  the  case  is  whether 
Mrs.  Rebecca  S.  Lea,,  by  the  terms  of  her  hus- 
band's will,  took  an  estate  in  fee  to  the  lands 
devised  to  her.  It  is  insisted  that  she  took  such 
an  estate  in  fee,  and  that  the  limitations  over  in 
favor  of  Overton  Lea,  Jr.,  and  all  other  restric- 
tions therein  contained  upon  her  power  of  aliena- 
tion, are  void.  In  support  of  this  position  coun- 
sel cite  Brien  v.  Bobinson,  18  Pickle,  157,  in 
which    it    was    held: 

First:  "The  general  rule  for  the  construction 
of  deeds  and  wills  undertaking  to  create  remain- 
ders is  this:  If  the  first  taker  is  given  an 
estate  in  fee  or  for  life,  coupled  with  an  unlim- 
ited power  of  disposition,  the  fee  or  absolute 
estate  vested  in  him  and  the  limitation  over  is 
void. 

"If  the  T)ower  is  dependent  upon  a  contingency, 
or  is  definitely  qualified,  the  estate  of  the  first 
taker  is  limited  to  life,  and  the  remainder  over 
takes  effect.  In  order  to  constitute  a  valid  re- 
mainder or  executory  devise,  the  first  taker  must 
not  be  given  power  to  defeat  and  extinguish  it 
by    sale    or    otherwise,    at    his    will    and    pleasure." 

Second.  "A  deed  gives  an  absolute  estate  to 
the     wife     and     nothing    to     the     grantor's     children. 


642  NASHVILLE : 


Overton  v.  Lea. 


which  conveys  land  to  a  trustee,  in  terms  for  the 
use  of  the  wife  for  life,  with  remainder  to  the 
children,  but  directs  the  trustee  '  to  permit  her  to 
occupy  and  cultivate  it,  or  rent  it  out,  and  use 
the  usufructs  or  rents  for  any  purpose  she  may 
choose,  and  authorizes  her  to  ^ve  any  of  the 
property  she  may  choose  to  the  children,  to  be 
charged  as  an  advancement,  and  further  makes 
it  the  duty  of  the  trustee,  upon  her  written  re- 
quest, duly  witnessed,  to  convey  the  property  and 
place  its  proceeds  at  her  disposal  to  be  reinvested 
or    used    by    her    at    her    discretion." 

Third.     "A    trustee    has    no    discretion,    but    must 
execute    a    conveyance   when    requested,  under    a    deed 
authorizinfi:     him     to     convey     upon     the     written 
quest     of     the     beneficiary,     and    to     place     the     pro- 
ceeds   of    the    sale    at    her    disposal.*' 

We  do  not  think  Brien  v.  Robertson  at  all 
analagous  or  controlling  in  this  case,  for  the  rea- 
son that  there  the  trustee  was  required  upon  the 
written  request  of  the  widow  to  convey  the  prop- 
erty and  place  the  proceeds  at  her  disposal,  to 
be  reinvested  or  used  by  her  at  her  discretion. 
This  was  held  to  confer  upon  the  widow  an 
unlimited  power  of  disposition.  This,  of  course, 
defeated    the    conditional    limitations    over. 

The  case  of  Meacham  v.  Oraham,  14  Pickle, 
190,  is  very  much  relied  on  by  counsel  for 
appellant 

In    that    case    the    Court    said,    viz.: 
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"It  is  a  fundamental  principle  in  determining 
this  question,  that  where  there  is  an  absolute  and 
unlimited  power  of  disposition  in  the  first  taker 
of  personal  assets,  the  limitation  over  is  void. 
They  are  inconsistent  and  cannot  stand  together/' 
Smith    V.    Bell    Martin    &    Yerg.,    802-305. 

It  is  of  the  essence  of  a  valid  executory  de- 
vise or  bequest  that  it  be  not  in  the  power  of 
the  first  taker  to  defeat  it  by  any  act  of  his. 
If  an  unlimited  power  of  disposition  be  given 
the  first  taker,  an  absolute  estate  vests  in  him, 
and  the  executory  limitation  is  nugatory.  Bean 
V.  Myers,  1  Cold.,  227,  228.  And  this  power  of 
disposition  may  be  given  not  only  in  express 
words,  but  also  by  words  necessarily  implying 
such  power.  Bradley  v.  Carries,  10  Pickle,  27, 
81,  and  cases  cited;  Williams  v.  Jones,  2  Swan., 
620;    Booker   v.    Booker,    5    Hum.,    508,    511,    512. 

It  is  insisted  that  Mrs.  Lea's  estate  is  incon- 
sistent with  the  limitations  over,  and,  therefore, 
they  cannot  stand  together.  14  Pickle,  200,  201, 
Meacham    v.    Oraham. 

In  Meacham  v.  Oraham,  the  testator,  Samuel 
L.  Graham,  had  bequeathed  a  legacy  of  money  to 
his  daughter,  Thomasella  Hardeman  Graham,  and 
the  language  of  the  will  was,  viz.:  ''But  in  the 
event  of  her  attaining  the  age  of  twenty-one 
years,  unmarried,  then  and  in  that  event  her  said 
legacy  shall  be  paid  to  her  directly,  to  be  held 
and    used    by    her    until    her    marriage,     and    then 
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to  be  settled  upon  a  suitable  trustee  of  her  own 
selection,  etc.,  for  and  during  her  natural  life. 
And  in  the  event  of  her  death  without  living 
children,  her  share  of  the  estate  to  go  to  my 
son,    John    M.    and    Harry    H.,    equally,    etc." 

The  Court  said,  "It  is  possible  she  (Thomasella) 
may  never  marry.  It  is  left  to  her  own  choice. 
She  may  forever  defeat  the  interposition  of  a 
trustee.  In  the  meantime  the  money  is  in  her 
hands  to  be  used  without  limitation.  If  she  may 
lawfully    spend    one  dollar,    she    may    spend    it    all. 

"Purchasers  from  her  will  get  a  good  and  abso- 
lute title,  and  she  can  thus  wholly  defeat  any 
executory  devise.  If  so,  it  is  void,  and  her 
estate  is  absolute."  But  it  is  obvious  that  case  is 
not  to  be  assimilated  to  the  case  at  bar.  In 
that  case  the  legacy  was  money — ^a  thing  con- 
sumable in  its  use,  and  since  the  right  to  con- 
sume the  money  was  unlimited,  it  would  defeat 
the  remainder  over.  Many  other  cases  are  cited 
by  counsel  for  Mrs.  Lea  as  sustaining  her  con- 
tention. 

Among  others,  Bradley  v.  Carries j  10  Pickle, 
30;  Turner  v.  Durham,  12  Lea,  322;  Bean  v. 
Myers,  1  Cold.,  227;  Troupe  v.  HaH,  7  Bax., 
188;  Sevier  v.  Brown,  2  Swan.,  116;  WiUiams 
V.  Jones,  2  Swan.,  625;  Booker  v.  Booker,  5 
Hum.,  511,  512;  Thompson  v.  McKissick,  3 
Hum.,  634,  635;  Davis  v.  Richardson,  10  Yerg., 
292;    David    v.    Bridgeman,    2    Yerg.,     659;    Smith, 
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V.  Bell  M.  &  Y.,  305;  Mosley  v.  StewaH,  52 
S.  W.  Rep.,  671;  Roberts  v.  Lerois,  153  U.  S., 
367.  The  Court  of  Chancery  Appeals,  through 
Judge  Neil,  has  made  a  very  careful  and  elalwh 
rate  analysis  of  these  causes,  in  which  ii^is 
shown  that  Ae  langmige  of  the  particular  /instru- 
ment under  examination,  which  was  held  .to  con- 
fer  an  absolute  power  of  disposition,  contained  the 
words    "dispose,"    "disposal,"     "sell,"     or    "give." 

See,  also,  Deaderick  v.  ArmouVj  10  Hum.,  588; 
Ballentine  v.  Spears,  2  Bax.,  273;  Pillow  v. 
Rye,  1  Swan.,  185;  McOavock  v.  Pugsley,  1 
Tenn.  Ch.,  410;  Cockerel  v.  Maney,  2  Tenn. 
Ch.,  49;  Aydelotte  v.  Swope,  1  Tenn.  Cases,  446. 
We  cannot  add  anything  to  the  able  review  of 
these  cases  by  Judge  Neil,  except  to  state  our 
concurrence  in  the  opinion  of  the  Court  of  Chan- 
cery Appeals,  that  they  do  not  control  the  present 
case.  It  is  perfectly  plain  that  the  will  of  John 
M.  Lea,  Jr.,  neither  in  express  terms  nor  by 
necessary  implication,  confers  upon  Mrs.  Rebecca  S. 
Lea  an  absolute  power  of  disposition  of  the  lands 
devised  to  her.  Moreover,  the  power  of  dispo- 
sition must  be  conferred  expressly  or  impliedly  by 
superadded  words,  and  the  limitation  over  cannot 
be  invalidated  by  the  power  of  disposition,  which 
is  merely  incident  to  the  right  of  ownership.  Reid 
V.  Watkins,  11  Lea,  158;  Brovm  v.  Hunt,  12 
Heis.,  409;  Pool  v.  Pool,  10  Lea.,  486.  How- 
ever,   it    is    sufficient    if    the    superadded    words    nec- 
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essarily  imply  a  power  of  disposition.  Meacham 
V.  Oraham,  14  Pickle,  190;  Bradley  v.  Cames, 
10  Pickle,  27.  But  in  the  will  of  John  M. 
Lea  there  are  no  words  expressly  or  impliedly 
conferring  any  power  of  disposition  on  Mrs.  Lea, 
the  first  taker.  The  language  of  the  will  is, 
"Unto  my  mother,  Rebecca  Salmons  Lea,  to  and 
for  her  own  use  and  benefit  absolutely,  provided, 
that  she  does  not  marry  again.  But  if  she  mar- 
ries again,  I  give,  devise,  and  bequeath  the  same 
from  her  time  of  remarriage  to  may  cousin,  Over- 
ton Lea,  Jr.,  son  of  Overton  Lea,  Sr.,  of  Nash- 
ville, Tenn."  The  words,  "To  and  for  her  own 
use  and  benefit  absolutely,"  do  not  imply  an  un- 
limited power  of  disposition,  because  the  language 
is  immediately  coupled  in  the  same  sentence  with 
the  proviso,  "that  she  does  not  marry  again."  Li 
Smith,  T.  V.  Bell,  M.  and  Y.,  305,  it  was  pro- 
vided in  the  will  that  the  first  taker  should 
have  the  property  "to  and  for  her  own  use  and 
benefit  and  disposal,  absolutely."  We  entirely  agree 
with  learned  counsel  for  Overton  Lea,  Jr.,  in 
their  construction  of  this  provision  of  the  will, 
viz.: 

"This  will  plainly  says  that  the  property  shall 
be  absolutely  for  the  use  and  benefit  of  Mrs. 
Lea,  provided  she  does  not  marry  again,  but  that 
if  she  marries  again  it  shall  go  to  Overton  Lea, 
Jr.  The  words  are  all  to  be  read  together.  So 
read    they    do    not    mean     that    an    absolute     power 
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of  disposition  is  conferred  upon  Mrs.  Lea,  nor 
that  she  takes  an  absolute,  unqualified  estate,  but 
thej  do  mean  that  the  property  shall  be  Mrs. 
Lea's  absolutely  if  she  remains  single.  The  very 
words  and  sentence  which  creates  the  estate,  limit 
it,  and  make  it  a  conditional,  determinable  fee." 
1    Underbill    on    Wills,    Sec.    507. 

"No  rule  of  law  is  more  firmly  grounded  than 
that  a  fee  simple  on  condition  at  common  law, 
and  a  conditional  or  executory  limitation,  under 
the  statute  of  uses,  wills,  and  grants,  may  qualify 
or  be  substituted  for  a  preceding  fecHsimple,  and 
reduce  it  to  a  determinable  fee."  2  Wash,  on 
Real  Prop.  (5th  ed.),  740-755;  1  Jarman  on 
Wills  (6th.  ed.),  822;  Booker  v.  Booker,  5  Hum., 
505;  Bramlet  v.  Bate,  1  Sneed,  534;  Brown  v. 
Hunt,  12  Heis.,  404;  Cowan  v.  WillSy  5  Lea, 
682;  Read  v.  Watkins,  11  Lea,  158;  Ryan  v. 
Monaghan,     15     Pickle,     338. 

Such  "determinable  fee,"  while  it  continues,  has 
all  the  '^incidents"  of  a  fee  simple,  except  in  so 
far  as  these  "incidents"  are  expressly  further  re- 
stricted by  the  simple  limitation  over.  It  is  sub- 
ject to  courtesy  and  dower,  may  be  aliened  by 
deed  or  devise,  and  descends  to  the  heirs,  sub- 
ject to  being  instantly  divested  out  of  the  first 
taker,  or  those  claiming  under  him,  upon  the 
happening  of  the  contingency  upon  which  the 
limitation  is  to  take  effect  1  Wash.  (5th  ed.), 
95,     178,     228,     272;     1     Jarman     on     Wills     (6th 
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ed.),  836-848;  2  Wash.  (6th  ed.),  674;  Ryan  v. 
Monaghan,    15    Pickle,    338. 

It  is  worthy  of  note  the  testator  himself  was 
seized  of  only  a  determinable  fee  in  a  large 
part  of  the  residuary  estate,  and  his  right  to 
devise    it    is     an    incident    thereto. 

But  it  is  argued  with  great  ability  and  eai^' 
nestness  that  the  provision  in  the  will  in  re- 
straint of  marriage  is  against  public  policy  and 
void. 

Counsel  cite  Bacon's  Abridgement  Legacies,  F., 
viz.: 

"We  must  observe,  as  a  general  rule,  that  all 
conditions  in  restraint  of  marriage  are  to  be  con- 
sidered strictly,  being  prejudicial  to  society,  as 
they    hinder    the    propagation    of    the    species. 

"Therefore,  by  our  law,  as  also  by  the  civil 
law,  a  devise  upon  condition  not  to  marry,  or 
not  to  marry  a  person  of  such  a  profession  or 
calling,  is  void,  whether  there  be  a  limitatioa 
over,  or  not;  for  (a)  every  person  ought  to  be 
at  liberty  to  marry  when  he  pleases;  and,  there- 
fore, conditions  restrictive  of  that  power  are 
against    law,    and    void. 

(b)  "If  an  annuity  be  bequeathed  by  a  man 
to  his  wife  for  so  many  years,  if  she  shall 
remain  a  widow  so  long,  this  is  a  good  condi- 
tional bequest,  because  of  the  particular  interest 
every  husband  has  in  his  wife's  remaining  a 
widow;    for    thereby    she    will    the    better    take    care 
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of  the  concerns  of  his  family,  in  respect  of 
which  he  may  well  allow  her  a  maintenance  for 
that  time,  to  cease  when  she  removes  herself  into 
the  interest  of  another  family.  Grodolph,  46.  But 
if  a  stranger  gives  a  legacy  upon  such  condition, 
it  is  not  good,  for  there  is  no  more  reason  for 
restraining  a  widow  from  marrying  than  a  maid. 
Godolph,     46."    . 

It  is  conceded  that  modern  English  decisions 
have  somewhat  extended  the  conditions  under  which 
wills  in  restraint  of  marriage  may  be  made,  nota- 
bly the  cases  of  Newton  v.  Marsden,  2  Johnson 
&  Hemming,  decided  by  Vice  Chancellor  Wood  in 
1862,  and  Allen  v.  Jackson,  1  Chancery  Division, 
391i. 

In  Newton  v.  Marsden,  2  Johnson  &  Hemming, 
356,  it  appeared  that  an  uncle  gave  an  annuity 
for  the  benefit  of  his  nephew's  widow,  with  the 
condition  that  the  trust  should  cease  if  she  mar- 
ried. Lord  Hatherly,  the  Vice  Chancellor,  held 
the  condition  to  be  valid.  He  said,  among  other 
things : 

"It  seems  to  me  that  the  real  principle  in  the 
case  of  a  gift  by  a  husband  is,  that  the  condi- 
tion is  not  regarded  as  an  arbitrary  prohibition 
of  marriage  altogether,  but  the  conditional  gift  is 
made  to  the  widow  because  she  is  a  widow,  and 
because  the  circumstances  must  be  entirely  changed 
if  she  entered  into  a  new  relation.  The  same 
consideration    applies    to    this    gift,    and    I    think    it 
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would  be  reasonable  in  a  will  of  this  kind  to 
hold  that  the  case  falls  within  the  principle  which 
governs     a    gift     to     a     man's     widow." 

He  further  said  that  ''the  good  sense  of  the 
doctrine  is  that  the  widow  has  the  option  of 
either  remaining  a  widow  or  giving  up  the  leg- 
acy." Allen  V.  Jackson,  L.  K.,  1  Ch.  Div.,  399 
(1874). 

"Mrs.  Jackson,  by  her  will,  bequeathed  an  an- 
nuity to  her  nephew,  Robert  N.  Jackson,  and  his 
wife,  Ellen  Ada,  during  their  joint  lives,  and  to 
the  survivor  for  life,  provided  that  her  nephew, 
Robert,  the  survivor,  should  remain  unmarried; 
and  in  the  event  of  his  remarriage,  the  annuity 
was  to  go  to  the  children  of  Ellen  Ada  Jack- 
son." 

As  will  be  observed,  the  restraint  was  imposed 
by  an  aimt  upon  the  second  marriage  of  her 
nephew,    a    man. 

Robert  N.  Jackson  married  again,  and  claimed 
that  the  restraint  imposed  by  the  will  was  void- 
James,  L.  J.,  said  that  the  reason  for  the 
rule  as  to  a  widow  might  have  been  that  the 
husband  might  think  that  if  his  widow  were  to 
marry  again,  his  children  would  not  be  so  well 
protected  and  cared  for  if  she  became  the  mother 
of    a    second    family,  and    then    he    said: 

"That  might  have  been  perhaps  the  origin  of 
the  exception,  and  it  was  held,  when  the  thing 
came    to    be    applied,    that    it    might  very    well  apply 
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to  a  gift  by  a  stranger  who  was  not  the  hus- 
band." 

He  declared  that  there  was  no  difference  in 
principle  between  the  second  marriage  of  a  man 
and  the  second  marriage  of  a  woman,  and  that 
the  law  was  the  same  as  to  the  one  as  to  the 
other. 

Mellish,  L.  J.,  said  that  ''it  was  decided  by 
Lord  Hatherley,  in  the  case  of  Newton  v.  Mars- 
den,  2  J.  and  H.,  356,  for  the  first  time,  that 
not  merely  a  husband  but  anybody  might  put  that 
restriction  ralidly  on  a  second  marriage  of  the 
widow." 

Baggally,  J.  A.,  said  that  "the  present  state 
of  the  law  as  regards  conditions  in  restriction 
of  the  second  marriage  of  a  woman  is  this:  that 
they  are  exceptions  from  the  general  rule  that 
conditions  in  restraint  of  marriage  are  void,  and 
the    enimciation    of    that    law    has    been    general." 

In  the  first  instance,  it  was  confined  to  the 
case  of  the  testator,  being  the  husband  of  the 
widow.  In  the  next  place,  it  was  extended  to 
the  case  of  a  son  making  the  will  in  favor  of 
his  mother.  That,  I  think,  is  laid  down  in 
Godolphin.  Then  came  the  case  before  Vice  Chan- 
cellor Wood  of  Newton  v.  Marsden,  2  J.  &  H., 
856,  in  which  i*.  was  held  to  be  a  general  ex- 
ception by  whomsoever  the  bequest  may  have  been 
made. 

They    unanimously    held    that,    while    it    had    hap- 
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penecl,  all  tlio  cases  which  had  been  decided  had 
reference  to  the  second  marriage  of  a  woman; 
there  was  no  reason  why  a  distinction  should  be 
drawn    between    the    sexes    as    regards    this    matter. 

It  is  well  settled  by  the  decisions  in  this  State 
that  the  rule  against  restraint  upon  marriage  does 
not  apply  to  widows.  Gourley  v.  Thompson,  2 
Sneed,  386;  Hughes  v.  Boyd,  2  Sneed,  511; 
Dvmcan  v.  Phillips,  3  Head,  417;  Lane  v. 
Crutchfield,  3  Head,  462;  Reid  v.  Hancock,  10 
Hum.,    368. 

But  we  think  this  question  practically  settled 
by  a  recent  decision  of  this  Court.  In  Herd 
V.  Catron,  97  Tenn.,  662,  the  will  of  Jacob 
Brotherton,  after  devising  land  to  his  widowed 
daughter,  Maria  Catron,  provided  that  "if  Maria 
Catron  marry  again,  her  part  of  the  land  shall 
go  to  her  son,  Noiel  Catron,  and  she  shall  have 
no    control    of     the    land." 

At  the  time  the  will  took  effect,  Maria  Catron 
was  a  widow,  and  mother  of  Noiel  Catron,  and 
about  twenty-three  years  of  age.  Afterward  she 
married  the  complainant,  H.  P.  Herd,  and,  with 
her  husband,  filed  this  bill  against  her  son,  Noiel 
Catron,  to  have  the  will  construed;,  and  this 
condition  of  the  will  that  her  interest  in  the 
estate  should  cease  upon  her  marriage  held  void 
as  a  general  restraint  of  marriage,  and  to  have 
her  title  to  the  land  declared  absolute.  This 
Court,     speaking     through     Chief     Justice     Snodgrass, 
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said,  viz. :  "The  only  question  is,  therefore, 
whether  this  condition,  which  was  in  restraint  of 
a  second  marriage,  is  valid  or  void.  Xo  question 
has  been  the  subject  of  more  controversy,  and 
contrariety  of  judicial  opinion  than  that  of  pro- 
visions like  this,  whether  they  be  limitations  or 
conditions  in  restraint  of  marriage.  ...  It 
is  laid  down  as  a  general  proposition  by  all  the 
authorities  that  conditions  in  general  restraint  of 
marriage  are  void,  but  like  all  other  general  prop- 
ositions, this  must  be  understood  in  reference  to 
its  application  and  to  its  exceptions.  .  .  .  One 
of  the  exceptions  recognized  by  the  general  cur- 
rent of  authority  and  by  the  almost  universal 
concurrence  of  modern  judicial  opinion,  is  that 
such  a  condition  in  restraint  of  marriage  does 
not  extend  to  the  case  of  a  second  marriage. 
And  this  exception  has  been  continued 
throughout  modern  English  and  American  authori- 
ties. 

'*The  present  state  of  the  law  as  regards  con- 
ditions in  restraint  of  the  second  marriage  of  a 
woman  is  this:  That  they  are  exceptions  to  the 
general  rule  that  conditions  in  restraint  of  mar- 
riage are  void,  and  the  enunciation  of  that  law 
has  been  gradual.  In  the  first  instance,  it  was 
confined  to  the  case  of  the  testator  being  the 
husband  of  the  widow;  in  the  next  case  it  was 
extended  to  the  case  of  a  son  making  a  will  in 
favor     of     his     mother;     then     came     the     case     of 
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Newton  v.  Marsdeji,  2  Johns.  &  H.  (decided  in 
1862),  in  which  it  was  held  the  general  excep- 
tion by  whomsoever  the  bequest  has  been  made." 
Allen    V.     Jackson,     1     Chan.     Div.,     300. 

The  Court  then  cited  Beach  on  Wills,  Sees. 
233,  237;  Schouler  on  Wills,  Sec.  603;  Pritchard 
on    Wills,     Sees.     155-160. 

It  was  held  that  the  condition  annexed  to  the 
devise  to  Maria  Catron  was  valid,  and  that  her 
remarriage    to    Herd    defeated    her    estate. 

We  think  that  case  conclusive  of  the  question 
presented  in  this  case,  and  we  are,  therefore,  of 
opinion  that  John  M.  Lea,  Jr.,  had  the  right 
to  impose  this  condition  against  the  remarriage,  of 
his  mother,  and  that  the  condition  or  limitation 
is    valid. 

Finally,  it  is  insisted  that  the  condition  against 
allowing  any  of  the  property  to  come  into  the 
hands  of  testator's  sister,  Bessie  Kelly,  wife  of 
Robert  Dalton  Kelly,  or  in  the  possession  of  her 
husband,  or  any  descendant  of  hers,  or  of  any 
one    bearing    the    name    of    Kelly,    is    void. 

The  provisions  of  the  will  on  this  subject  are 
as    follows : 

"I  will  and  direct  that  not  any  portion  of  my 
estate  come  into  the  possession  of  my  sister,  Bes- 
sie Kelly,  the  wife  of  Robert  Dalton  Kelly,  or 
into  the  possession  of  her  husband,  or  of  any 
descendant  of  hers,  or  of  any  one  bearing  the 
name    of    Kelly. 
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"In  case  my  mother,  Rebecca  Salmons  Lea,  dies 
during  my  lifetime,  or  in  case  she  dies  in- 
testate, or  in  case  she  gives  or  bequeaths  to  my 
sister,  Bessie  Kelly,  or  her  husband,  or  any  one 
bearing  the  name  of  Kelly,  any  portion  of  my 
estate,  I  give,  devise,  and  bequeath  the  said  rest, 
residue,  and  remainder  of  my  estate  and  effects, 
whatsoever  and  wheresoever,  both  real  and  per- 
sonal, whether  in  possession,  reversion,  remainder, 
or  expectancy,  unto  the  said  Overton  Lea,  Jr.,  to 
and  for  his  own  use  and  benefit  absolutely."  The 
meaning  of  these  provisions,  is  that  the  testator 
gives  his  property  to  his  mother  on  the  condition 
that  she  remain  a  widow,  and  with  the  proviso 
that  she  shall  not,  by  dying  intestate,  or  by  gift, 
in  her  lifetime,  or  by  will,  at  her  death,  give 
it  to  his  sister,  or  her  husband,  or  their  issue, 
or  the  Kelly  family.  Subject  to  these  conditional 
limitations,  the  testator  gave  the  property  to  his 
mother    absolutely. 

These  clauses  define  and  limit  Mrs.  Lea's  power 
to  alien  the  estate,  and  provide  that  if  she  dis- 
poses of  the  property  to  certain  named  persons, 
her  estate  shall  determine  and.  the  property  go  to 
Overton  Lea,  Jr.,  in  fee.  »^  These  clauses  provide 
that  if  Mrs.  Lea  in  her  lifetime  gives,  or  by 
will  devises,  or  by  dying  intestate,  the  property 
would  be  inherited  by  the  Kelly  s,  it  shall  go 
over  absolutely  to  Overton  Lea,  Jr.  These  are 
valid     conditional     limitations.       It     is     well     settled 
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that  any  conditional  limitation  upon  the  power  of 
alienation  which  is  so  restricted  as  not  to  he 
inconsistent  with  a  reasonable  enjoyment  of  the 
fee,  is  valid.  It  is  conceded  that  if  the  estate 
had  been  given  on  condition  that  Mrs.  Lea 
should  not  alien  to  any  one,  such  a  condition 
would  be  void.  "But  if  the  condition  be  such 
that  the  feoffee  shall  not  alien  to  such  an  one, 
naming  him,  or  to  any  of  his  heirs,  or  the 
issue  of  such  an  one,  or  the  like,  which  con- 
ditions do  not  take  away  all  power  of  alienation 
from  the  feoffee,  then  such  condition  is  good." 
Co.  Litt.,  228  a;  Foicllces  v.  Waggoner,  46  S. 
W.  R.,  Court  of  Chancery  Appeals,  586;  Pupuy- 
ster  v.  Michael,  57  Am.  Dec,  470;  Langdon  v. 
Ingram,  28  Ind.,  360;  Yost  v.  McKee,  179  Pa. 
St.,  371;  Conger  v.  Lowe,  124  Ind.,  368;  2 
Minors  Inst.  (3d  ed.),  284;  2  Wash.  Real  Prop. 
(5  th    ed.). 

The  conditional  limitations  imposed  by  this  will 
are  confined  and  restricted  to  a  small  class  and 
are    valid,  v 

We  have  examined  the  other  questions  made 
against  the  validity  of  these  provisions  in  the 
will,  but,  in  our  opinion,  they  are  not  well  taken. 
It  results  that  on  this  branch  of  the  case  the 
decree  of  the  Court  of  Chancery  Appeals  is  af- 
firmed, but  in  the  other  respects  mentioned  it  is 
reversed. 


ARGUED  AND  DETERMINED 


IN  THB 
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JACKSON,  APRIL  TERM,  1902. 


Edmondson   v.   Boasd   of  Education. 
(Jackson,      May    5,    1902.) 

1.  Board  of  Education.    Svhject  to  legiskUiiye  control. 

The  Legislature  can,  without  encountering  constitutional  objec- 
tion, control  or  abolish  a  Board  of  Education  chartered  to 
hold  the  public  school  properties  and  manage  the  public 
schools  of  a  city,  and  hence  may  enlarge  its  powers  and  increase 
its  responsibilities.    (Post,  pp.  55&-S56,) 

Case  cited:  Governors.  McEwen,  5  Hum.,  240. 
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2.  CoKBTiTunoNAii  LAW.    Statute  not  contrary  to  law  of  the  land. 

A  statute  which  authorizes  children  liying-  outside,  but  within 
one-half  mile  of,  the  city  limits  to  attend  the  public  schools  of 
the  city  free  of  tuition,  does  not  deprive  a  Board  of  Education, 
chartered  to  hold  the  public  school  properties  and  manage  the 
public  schools  of  the  city,  of  its  property  contrary  to  the  law 
of  the  land  in  violation  of  the  Constitution,  especially  where 
the  schools  under  the  jurisdiction  of  such  Board  draw  their 
revenues  from  State  and  county  as  well  as  from  the  city. 
{Post,  pp,  560-562.) 

Constitution  construed:  Art.  I,  Sec.  8. 

3.  Same.    Same. 

Nor  does  such  statute  fall  within  the  inhibition  of  that  clause  of 
the  Constitution  which  provides  thut  **no  man^s  particular 
services  shall  be  demanded  or  property  taken  .  .  .  without 
just  compensation  being  made  therefor.*'    {Post,  pp.  5S2,  563.) 

Constitution  construed:  Art.  I,  Sec.  21;  Art.  XI,  Sec  12. 

4.  Same.     Class  legislation. 

Nor  is  such  statute  class  legislation  that  is  forbidden  by  the 

Constitution.     {Post.  pp.  565,  566.) 
Constitution  construed:  Art.  XI,  Sec.  8. 
Case  cited:  State  v.  Maloney,  ante,  p.  82. 

5.  Municipal  Corporation.     What  is  a  corporation  purpose. 

Nor  is  such  statute  obnoxious  to  the  objection  that  it  devotes 

funds  of  a  municipal  corporation  to  other  than  a  corporate 

purpose.     {Post,  pp.  563-Q65.) 
Cases  cited:   McCallie  v.  Chattanooga,  3  Head,  318:  Adams  v. 

Railroad  Co.,  2  Cold.,  645;  Shelby  County  v.  Exposition  Co.,  96 

Tenn.,  653. 


i      FBOM      SHELBY. 


Appeal     from     the     Chaiicery     Court      of      Shelby 
County.      r.     H.    Hjbiskbll,    Oh. 
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T.  F.  TCktj.y  and  J.  B.  Heiskbu*  for  Ed- 
mondson. 

PiNiiAY    &    FiNi-AY    for    Board    of    Education. 

Beakd^  J.  By  Chapter  134,  of  the  Acts  of 
the  Legislature  of  1899,  the  territorial  limits  of 
the  city  of  Memphis  were  greatly  enlarged.  This 
Act  was  approved  January  25,  1899.  Three  days 
thereafter,  to  wit:  on  the  28th  of  January,  the 
Legislature  passed,  and  the  Governor  approved,  an 
Act  providing  that  for  a  term  of  five  years  there- 
after children  of  common  school  age,  and  residing 
within  one-half  mile  of  the  limits  of  the  city,  as 
extended,  should  have  the  right  to  attend,  free 
of  tuition,  the  public  schools  inside  the  city  near- 
est to  their  respective  places  of  residency.  This 
is  Ch.  59  of  the  published  Acts  of  the  session 
of    1899. 

The  present  cause  grows  out  of  this  legislation. 
The  bill  avers  that  the  complainant  lives,  and 
has  lived  for  a  long  period  of  time,  about  one- 
half  mile  from  the  school-house,  situated  at  Ro- 
zelle  Station,  and  within  the  same  distance  from 
the  present  boundary  line  of  Memphis;  that  for 
years  his  children  were  accustomed  to  attend  the 
public  school  taught  in  that  building,  as  it  was 
in  his  school  district,  and  the  nearest  and  most 
accessible  school  to  them;  that  by  the  extension 
of    the    city    limits,    as    provided    in    the    first    men- 
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tioned  Act,  this  school-house  fell  within  these 
limits,  leaving  complainant  within  the  half  mile 
limit  covered  by  the  one  last  referred  to;  that 
he  has  three  children  within  the  school  age,  and 
that,  notwithstanding  the  legislative  provision  re- 
ferred to  above,  the  Board  of  Education  of  Mem- 
phis has  refused  his  children  admission  into  said 
school.  A  mandamus  was,  therefore,  asked,  requir- 
ing the  Board  to  show  cause  why  complainant's 
children  should  not  be  permitted  to  attend  this 
school     and    enjoy     all    the    privileges    thereof. 

The  bill  was  demurred  to  upon  various  grounds. 
Tho  demurrer  having  been  overruled,  the  Chan- 
cellor granted  an  appeal  to  this  Court.  The 
errors  assigned  raise  all  objections  made  by  the 
demurrant. 

The  insistence  of  the  appellant  is  that  the  Act 
hereinbefore  referred  to  as  being  Chapter  59  of 
the  Acts  of  the  General  Assembly  of  1899,  is 
violative  of  several  clauses  of  the  State  Constitu- 
tion, and  is,  for  that  reason,  void  and  inopera- 
tive. 

The  first  objection  is  that,  in  violation  of  Sec 
8,  of  Art.  1.,  its  effect  is  to  deprive  the  defend- 
ant corporation  of  its  property  contrary  to  tiie 
law    of    the    land. 

The  Board  of  Education  of  the  city  of  Mem- 
phis is  a  public  corporation  by  an  Act  passed  at 
the  session  of  the  Legislature  of  1868-9,  by 
which     it     was     clothed     with     authority     to     manage 
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the  city  schools,  and  was  vested  with  the  title  to 
all  the  public  school  property  within  the  limits 
of    the    city. 

It  is  evident  this  corporation  was  created  for 
the  convenience  of  the  citizens  of  Memphis,  upon 
the  theory  that  the  common  schools  of  the  city 
would  be  more  judiciously  managed  by  a  local 
agency,  selected  by  and  responsible  to  these  citi- 
zens, than  in  any  other  way.  It  is  well  settled 
that  such  a  corporation  is  under  the  control  of 
the  Legislature,  so  that  it  may  be  abolished  or 
its  power  may  be  enlarged  or  its  responsibilities 
increased  at  any  time  by  that  body,  without  the 
danger  of  encountering  constitutional  difficulties. 
Oovemor    v.    McEwen,    5    Hum.,     240. 

Not  only  is  this  true,  but  the  Board  depends 
largely  for  the  maintenance  of  its  schools  upon 
sources  of  income  found  outside  the  limits  of 
the  city  of  Memphis.  Independent  of  the  prop- 
erty and  poll  taxes  levied  by  the  city  authorities 
for  this  purpose,  it  receives  from  the  State  its 
proper  proportion  of  the  moneys  derived  from  the 
payment  of  interest  on  the  common  school  fund 
held  by  it  as  trustee,  as  well  as  from  the  poll 
and  property  tax  imposed  and  collected  by  the 
State  for  school  purposes,  and  the  poll  tax  and 
the  tax  on  property  levied  and  collected  by  the 
County  of  Shelby  for  the  same  purpose,  its 
proportion  of  these  funds  being  determined  by 
the    ratio,    the    scholastic    population    of    Memphis    in 
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the  one  case  bears  to  the  scholastic  nopnlation  of 
the  State,  and  in  the  other  to  that  of  the  bal- 
ance   of    the    county. 

In  view  of  the  nature  of  the  corporation  and 
of  the  revenues  upon  which  it  larj^ly  depends 
for  continued  existence,  we  are  not  able  to  see 
that  the  Legislature,  by  the  Act  in  question,  de- 
prived it  of  any  property  right  in  violation  of 
"the  law  of  the  land,"  when  it  imposed  upon 
it  the  duty  of  giving  free  admission  to  the  chil- 
dren of  families  living  within  the  half  mile  strip 
contiguous  to  and  just  outside  the  extended  limits 
to  the  city  schools  nearest  to  the  residence  of 
their    parents. 

Xor  is  the  objection  that  the  Act  violates  Sec 
21  of  Art.  I.  of  the  Constitution,  any  better 
taken.  That  section  provides  that  "no  man's  par- 
ticular services  shall  be  demanded  or  property 
taken  .  .  .  without  just  compensation  being 
made    therefor." 

This  objection  has  been  answered  in  what  has 
been  said  above.  The  State,  for  the  convenience 
of  its  citizens  living  within  the  territorial  boun- 
daries of  ]Memphis,  has  created  this  local  agency 
for  the  purpose  of  doing  more  conveniently  and 
satisfactorily  than  could  be  done  by  a  general 
agency,  what  the  Constitution  has  imposed  as  a 
continuing  duty  upon  "the  General  Assembly," 
that  is,  to  cherish  literature  and  science  by  "the 
support     and     encouragement     of      common      schools 


APRIL  TERM,   1902.  668 

Bdmondson  u  Board  of  Edncatioa. 

throughout  the  State"  (Sec.  12,  Art  XL).  To 
enable  the  Board  best  to  accomplish  this,  the 
State  has  clothed  it  with  certain  powers  which, 
at  any  time,  as  has  been  seen,  it  might  enlarge, 
resume,  or  extinguish,  and  has  supplied  it  from 
public  sources  a  revenue  ready  to  its  hand.  In 
na  sense,  then,  can  we  understand  that  its  "par- 
ticular services"  has  been  demanded  or  its  "prop- 
erty taken"  by  this  Act,  so  as  to  make  it  amen- 
able   to    this    clause    of    the    Constitution. 

Further,  it  is  insisted  this  legislation  violates 
Sec.  29  of  Art.  11.  of  the  Constitution,  in  that 
its  effect  is  to  appropriate  municipal  funds  to 
other  than  a  corporate  purpose.  The  argument  is 
that  the  education  of  children  living  beyond  the 
limits  of  the  municipality,  no  matter  how  near 
to  these  limits,  is  not  a  corporate  purpose,  and 
that  neither  the  Legislature  nor  the  municipality 
can     use     corporate     funds     for     that     purpose. 

Even  if  the  city  of  Memphis  alone  furnished 
the  fimds  for  the  maintenance  of  its  public 
schools,  it  would  not  necessarily  follow  that  there 
was  a  violation  of  the  implied  inhibition  of  this 
clause  of  the  Constitution  in  granting,  without 
pay,  the  privileges  of  these  schools  to  children 
living  just  outside  its  limits,  but  located  conve- 
niently thereto.  In  the  words  of  the  Constitution, 
"Knowledge,  learning,  and  virtue  being  essential 
to  the  preservation  of  republican  institutions,"  it 
might     very     well     be     held     that     it     was     as     con- 
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ducive  to  good  order  and  public  morals  of  the 
comiminity  of  Memphis  that  the  opportunities  and 
advantages  of  education  afforded  by  these  muni- 
cipal schools  should  be  availed  of  by  children 
just  beyond  as  well  as  those  within  the  municipal 
borders.  For  it  has  been  held  that  there  may 
be  a  corporate  purpose,  within  the  provision  of 
this  clause,  though  accomplished  outside  of  local 
limits.  Thus  the  building  of  a  railroad  near 
a  city,  when  calculated  to  promote  the  interest 
of  the  city,  was  held  such  a  purpose  (McCalUe 
V.  Chattanooga,  3  Head,  318;  Adams  v.  Rail- 
road Co,,  2  Cold.,  645),  and  in  Shelby  County 
V.  Exposition  Co.,  96  Tenn.,  653,  that  an  appro- 
priation to  defray  the  expense  of  an  exhibition 
of  the  resources  of  the  county  at  a  point  out- 
side the  limits  of  the  county,  was  a  county  pur- 
pose. As  was  said  in  the  last  cited  case,  there 
is  no  exact  nile  by  which  the  Courts  may  «d- 
ways  determine  what  is  a  county  or  a  corpora- 
tion purpose,  within  the  meaning-  of  this  provis- 
ion of  the  Constitution.  "The  question  must  be 
decided  upon  the  particular  facts  of  each  case," 
But  complainant  is  not  forced  by  the  stress  of 
this  case  to  that  position.  For  how  can  it  be 
maintained,  in  view  of  what  has  been  said  of 
the  various  sources  from  which  the  Board  derives 
its  income,  that  in  the  education  of  the  children 
from  this  outside  strip,  which  come  into  its 
schools,    that    there    is    a    diversion    of    funds    raised 
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by  the  city  from  taxes  levied  for  school  pur- 
poses? How  can  the  Court  determine  that  funds 
so  derived  are  thus  appropriated  rather  than 
those  furnished  by  the  State  and  county?  The 
rule  is  that  he  who  would  invoke  a  constitu- 
tional provision  to  avoid  a  statute  must  desig- 
nate the  provision,  and  we  see  no  reason  why 
this  Board,  when  it  appeals  to  this  clause  of 
the  Constitution  for  protection  against  this  Act, 
should  not  be  required  to  designate  in  which  re- 
spect it  is  violated.  It  should  certainly  be  re- 
quired to  show  that  corporate  funds  raised  by 
local  taxation  were  diverted  to  other  than  a 
corporate  purpose.  There  is  nothing  on  the  face 
of  the  bill  which  will  authorize  such  an  infer- 
ence. 

Finally,  it  is  said  that  this  Act  is  vicious  class 
legislation,  and  void,  because  passed  in  violation 
of    Sec.    8,    of    Art.    XI.,    of    the    Constitution. 

In  the  case  of  State  v.  Moloney,  ante,  p.  82, 
we  had  occasion  to  re-examine  this  clause  of  the 
Constitution  in  connection  with  a  statute  which 
it  was  invoked  to  defeat.  It  is  unnecessary  here 
to  repeat  the  argument  of  that  case.  It  is 
sufficient  to  say  that  it  was  there  held  that  a 
statute  was  not  necessarily  subject  to  this  con- 
stitutional objection,  because  the  reason  for  its 
passage  did  not  appear  upon  its  face;  that  "it 
suffices  if  it  is  practical,  and  is  not  review- 
able   unless    palpably    arbitrary."       This    rule,    alone, 
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would  save  the  legislation  here  called  in  question. 
It  certainly  is  practical  in  operation,  and  is  not 
"palpably    arbitrary." 

But  the  statute,  we  think,  in  no  sense  can 
be  characterized  as  capricious  or  unreasonable.  Evi- 
dently the  Legislature,  realizing  the  great  exten- 
sion of  the  city's  limits,  as  provided  for  by  the 
Act  passed  a  few  days  before,  would  likely 
throw  into  confusion  the  outlying  school  districts, 
and  work  inconvenience,  if  not  loss,  to  the  pa- 
trons of  the  public  schools,  where  these  patrons 
were  left  outside  the  new  limits,  and  the  school- 
houses,  which  they  had  contributed  to  erect  and 
maintain,  and  to  which  they  had  been  sending 
their  children,  might  fall  on  the  inside  of  the 
city  limits  by  this  Act,  sought  to  reduce  the  loss 
and  inconvenience  for  a  limited  period.  In  our 
opinion,  it  is  altogether  proper  that  this  should 
have    been    done. 

The  judgment,  overruling  the  demurrer,  is  af- 
firmed. 
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D'Aboy  v.  Mutual  Life  Ins.  Co. 
(Jackson.      May    8,    1902.) 

1.  Ihsubance.  Service  of  process  on  foreign  insurance  company. 
Acts  1875,  Oh.  66,  provided  that  foreign  insurance  companies,  de- 
siring to  do  business  in  this  State,  should  file  with  the  Insur- 
ance Commissioner  a  power  of  attorney  authorizing  the  Secre- 
tary of  State  to  acknowledge  service  of  process  for  and  in  behalf 
of  such  companies  at  any  and  all  times  after  they  have  com- 
plied with  the  laws  of  the  State  and  been  regularly  admitted, 
even  though  they  may  have  subsequently  retired  or  been  ex- 
cluded from  the  State.  This  Act  was  expressly  repealed  by  Acts 
1895,  Ch.  160.  The  latter  Act  required  of  such  .companies  a 
power  of  attorney  authorizing  the  State  Treasurer,  ex  officio  In- 
surance Commissioner,  to  acknowledge  service  of  process.  Be- 
tween the  dates  of  these  two  acts  the  'defendant,  a  foreign 
insurance  company,  entered  the  St&te,  filed  the  power  of 
attorney  required  by  the  Act  of  1875,  took  the  policy  sued  on, 
and  retired  from  the  State.  It  did  not  file  power  of  attorney 
as  required  by  Acts  1895.  This  suit  was  brought  after  passage 
of  Act  of  1895  and  repeal  of  Act  of  1875,  and  process  was  acknowl- 
edged by  the  Secretary  of  State  as  provided  by  Act  of  1875. 
Held^  The  defendant  was  properly  brought  before  the  Court 
by  this  acknowledgmeuc  of  service  of  process  by  the  Secretary 
of  State  under  Act  of  1875;  that  the  provision  of  said  Act 
touching  acknowledgment  of  service  of  process,  though  per- 
taining to  the  remedy  on  the  policy,  entered  into  and  formed 
a  material  part  of  the  obligation  of  the  contract  and  could  not, 
therefore,  -be  constitutionally  repealed  so  far  as  it  afPected 
pre-existing  policies;  and  that  such  power  of  attorney  was 
irrevocable  as  to  such  policies  as  were  taken  by  defendant  in 
this  State.     (Post,  pp.  571-575.) 

Acts  construed:  Acts  1875,  Ch.  66;  Acts  1895,  Ch.  160. 

Cases  cited:  State  u  Insurance  Co.,  106  Tenn.,  283;  Collins  v. 
Railroad,  9  Heis.,  845;  McAdoo  v.  Smith,  5  Bax.,  695;  State 
u  Phoenix  Ins.  Co.,  92  Tenn.,  431. 


668  JACKSON : 


D*Arcy  v.  Mutual  Life  Ins.  Co. 


,  INSUBANCB,  Life.  Husband's  policy  payable  to  vHdow  if  she  sur- 
vlves,  otherwise  to  his  children  construed. 
Under  a  life  policy  payable  to  the  insured's  wife,  should  she 
survive  him,  otherwise  to  her  children  by  him,  the  children 
take  several  and  transmissible  interests  immediately  upon 
delivery  of  the  policy,  subject  to  be  defeated  by  the  survivor- 
ship of  the  wife,  but  not  by  any  transfer  of  the  policy  by  the 
insured  by  deed,  will  or  otherwise.  {Post^  pp.  575-581.) 
Cases  cited:  Glenn  u  Burns,  100  Tenn.,  395;  Gosling  v.  Caldwell, 
1  Lea,  454. 

.  Samb.  For  benefit  of  married  woman  survives  to  her  husbaiid. 
Where  the  beneficiary  in  a  life  policy  is  a  married  woman,  who 
dies  before  the  assured  leaving  a  husband  who  survives  the 
assured,  her  husband,  not  her  children  or  other  next  of  kin, 
takes  the  benefit  of  such  Insurance  jure  maiiti  as  he  takes  other 
choses  in  action  of  the  wife;  and  the  husband,  not  the  wife's 
personal  representative,  is  entitled  to  sue  for  and  recover 
same.  {Post,  PP-  575-581.) 
Cases  cited :  Scobey  v.  Waters,  10  Lea,  561 ;  Mutual  Life  Ins.  Co. 
V.  Hamilton,  5  Sneed,  269;  Handwerker  i;.  Diermeyer,  96  Tenn., 
627;  Rice  v.  Mc  Reynolds,  8  Lea,  37;  Railroad  v.  Johnson,  97 
Tenn.,  674;  Homrico  v.  Laird,  10  Yer.,  222;  Trafford  v.  Express 
Co.,  8  Lea,  96;  Prewett  v.  Bunch,  101  Tenn.,  736;  Tune  v. 
Cooper,  4  Sneed  296. 


FROM    SHELBr. 


Appeal    from    Chancery  Court   of    Shelby  County- 
F.    H.    Hkiskell,    Ch. 

WiLKERSON  &    McGehee   foF  D'Aicy. 

Francis  Fentress  for  Mutual  Life  lusurauce  Co. 

McAlister,    J.      This    is    a    suit   on   a    policy  of 
life   insurance.      It  was  issued   by  defendant  company 
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for  the  sum  of  1^2,000  on  the  life  of  James  Sweeney, 
who  died  on  the  16th  of  July,  1901.  The  policy,  on 
its  face,  was  made  payable  to  Mrs.  Annie  Sweeney, 
wife  of  the  insured  (if  living  at  his  death,  other- 
wise to  their  children).  The  policy  was  on  the  ten- 
payment  plan,  and  was  fully  paid.  Mrs.  Annie 
Sweeney,  wife  of  the  insured  and  beneficiary  of  the 
policy,  died  many  years  prior  to  her  husband,  and 
left  surviving  her  a  daughter.  This  daughter  inter- 
married with  James  D'Arcy,  and  bore  him  one  child, 
Alexander  D'Arcy.  Mrs.  D'Arcy  died  prior  to  the 
death  of  her  father,  James  Sweeney,  the  insured, 
and  left  her  husband,  James  D'Arcy,  and  her  son, 
Alexander  D'Arcy,  surviving.  The  policy  in  suit 
was  surrendered  by  James  Sweeney  in  1894,  for  its 
cash  surrender  value,  amounting  to  $850.  It  appears 
that  before  the  company  would  pay  the  cash  sur- 
render value  of  the  policy  in  1894,  they  required  a 
guardian  to  be  appointed  for  Alexander  D'Arcy,  the 
minor  grandson  of  the  insured.  The  insured,  James 
Sweeney,  was  duly  qualified  as  his  guardian  by  the 
Probate  Court  of  Shelby  County.  The  minor,  Alex- 
ander D'Arcy,  was,  at  the  time,  a  resident  of  the 
State  of  Georgia,  and  not  within  the  jurisdiction  of 
of  the  Courts  of  this  State.  The  bill  alleges  that 
this  guardianship  was  void.  The  present  bill  is  pre- 
ferred by  James  D'Arcy,  husband  of  the  daughter 
of  James  Sweeney,  the  insured,  claiming  the  entire 
proceeds  of  this  policy.  He  also  sues  as  next  friend 
of    his   son,    Alexander    D'Arcy,    for    the    purpose   of 
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having  his  rights  adjudicated  and  determined*  The 
insured  died  on  the  16th  of  July,  1901.  Process 
was  duly  issued  and  served  upon  Reau  E.  Folk, 
State  Insurance  Commissioner.  The  defendant  com- 
pany filed  a  plea  in  abatement  to  the  suit,  averring, 
in  substance,  that  said  Commissioner  had  no  author- 
ity to  acknowledge  service  of  process  for  the  com- 
pany, for  the  reason  it  had  withdrawn  from  the 
State  in  1891,  and  had  not  executed  a  power  of 
attorney  to  the  State  Treasurer,  authorizing  him  to 
accept  service  of  process.  The  Chancellor  sustained 
this  plea.  The  complainant  thereupon  had  an  alias 
subpcena  issued,  which  was  served  upon  John  W. 
Morton,  Secretary  of  State,  and  attorney  in  fact 
for  the  company.  Defendant  company,  by  counsel, 
moved  to  quash  this  alias  subpoena  on  the  grounds 
that  the  Secretary  of  State  had  no  authority  to  ac- 
cept service,  since  the  Act  of  1875,  giving  him  such 
authority,  had  been  repealed  by  the  Act  of  1895. 
The  motion  to  quash  was  overruled.  Defendant  com- 
pany then  demurred,  which  demurrer  was  overruled. 
The  grounds  for  demurrer  were,  first,  that  it  ap- 
peared from  the  bill  that  said  policy  was  a  chose  in 
action  which  had  never  been  reduced  to  possession 
in  the  lifetime  of  Mrs.  D'Arcy,  and  that  no  action 
could  be  maintained  by  the  husband,  but  that  suit 
should  have  been  brought  by  him  as  administrator 
of  his  deceased  wife;  second,  that  it  does  not  appear 
from  the   bill  that  Mrs.    D'Arcy  died   intestate.      The 
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CSoart  overruled  the  demurrer,   and  under  the   statute 
permitted  the  defendant  company  to  appeal. 

The  second  and  third  assignments  of  error  raise 
the  question  whether  service  of  process  on  the  Sec- 
retary of  State  was  sufficient  and  gave  the  Court 
jurisdiction  of  defendant  company.  It  is  insisted 
that  the  Act  of  1875,  requiring  foreign  insurance 
companies  doing  business  in  this  State  to  file  with 
Secretary  of  State  a  power  of  attorney  constituting 
said  officer  attorney  in  fact,  upon  whom  process 
against  the  company  might  be  served,  was  repealed 
by  the  Act  of  1895.  It  is  admitted  that  the  only 
power  of  attorney  ever  filed  by  the  defendant  com- 
pany in  this  State  was  in  March,  1875,  under  the 
Act  of  1875,  authorizing  the  Secretary  of  State  to 
accept  service.  The  Act  of  1895  expressly  repealed 
the  Act  of  1875,  and  provided  that  the  State  Treas- 
urer, as  ex  officio  State  Insurance  Commissioner, 
should  be  provided  with  a  power  of  attorney  by 
foreign  insurance  companies  doing  business  in  this 
State.  It  is  insisted  by  the  counsel  for  the  com- 
plainant below  that  the  Act  of  1875  provided  that 
the  power  of  attorney  deposited  with  the  Secretary 
of  State  should  be  irrevocable,  and  that  so  long  as 
that  said  company  had  any  business  in  this  State, 
and  that  until  a  new  power  of  attorney  is  deposited 
with  the  State  Treasurer  under  Act  of  1896,  service 
of  process  may  be  made  upon  t.he  Secretary  of  State 
under  the  power  of  attorney  executed  to  said  officer 
under   the   Act   of   1875.      It    appears   that   when   the 
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Act  of  1895  was  passed,  defendant  company  had 
withdrawn  from  the  State,  and  did  not  execute  any 
power  of  attorney,  as  required  by  that  Act.  22 
Pickle,    282. 

It  is  well  settled  that  the  remedy  enters  into  and 
forms  a  material  part  of  the  obligation  of  a  con- 
tract. Von  Hoffman  v.  Qulncy^  71  U.  S.,  735; 
Collins  V.  E.  Temu,  Va.  cfe  Ga,  B.  H,,  9  Heis., 
845.  But  a  change  of  remedy  does  not  impair  the 
obligation  of  a  contract  unless  all  remedy  is  taken 
away.  Tennei^f^ee  v.  S needy  96  U.  S.,  69;  McAdoo 
V.    Smith,    5    Bax.,    695. 

It  is  insisted  by  counsel  for  the  defendant  that  a 
ermedy  still  exists  to  sue  this  company  at  its  home 
office  in  Connecticut.  But  the  remedy  provided  by 
the  Act  of  1875  was  the  right  to  sue  a  foreign 
corporation   in   the  Courts  of   this   State. 

It  is  well  settled  that  the  State  has  a  right  to 
exclude  all  foreign  insurance  companies  from  its  bor- 
ders if  it  see  proper  to  do  so,  or  to  admit  them 
on  such  terms  as  it  may  choose,  however  onerous. 
State  V.  Phmiix  Ins,  Co.,  8  Pickle,  431;  Paul  v. 
Virginia,  8  Wall.,  168;  Ducat  v.  Chicago,  10  Wall., 
410;  Chicago  Ins.  Co.  v.  Needle,  113  U.  S.,  574; 
Doyle   V.     Central   Ins.     Co.,    94   U.    S.,    535. 

Foreign  corporations  are  not  citizens  within  the 
clauses  of  the  Fe<leral  Constitution  providing  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several 
States.       Bank    v.     Earle,     13    Peters,     538;    Mining 
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Co.  V.  Penn.j  125  U.  S.,  181;  1  Joyce  on  Ins., 
Sec.  828;  1  Tomp.  on  Corp.,  Sec,  7928;  13  Am. 
&   Eng.    Enc.    Law,    845. 

So  it  has  been  held  that  the  business  of  a  for- 
eign insurance  company  is  not  interstate  commerce. 
Paul  V.  Virginia  J  8  Wail.,  168;  Hooper  v.  CW., 
156   U.    S.,    648;    1   Joyce  on   Ins.,    Sec.    328. 

It  has  been  held  that  foreign  corporations  are 
** persons"  within  that  clause  of  the  Fourteenth 
Amendment  which  provides  that  "no  State  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,"  but  this  clause  does  not  affect 
the  power  of  the  State  to  exclude  from  the  State 
foreign  corporations,  or  to  prescribe  any  condition  it 
may  choose  for  their  admission.  13  Am.  &  Eng. 
Enc.  Law,  846;  119  U.  S.,  110;  118  U.  S.,  394; 
125    U.    S.,    181. 

Any  other  construction  of  this  clause  would  en- 
title foreign  corporations  to  the  same  privileges  as  do- 
mestic corporations,  and  as  has  been  seen  it  is  within 
power  of  the  State  to  exclude  foreign  corporations 
entirely.  13  Am.  &  Eng.  Enc.  Law,  846;  119  U. 
S.,  110.  These  principles  are  all  well  settled.  The 
Act  of  1875,  Ch.  66,  in  prescribing  the  conditions  upon 
which  foreign  insurance  companies  should  be  per- 
mitted to  enter  the  State  and  continue  business  here 
provided  in  Section  12,  viz.:  "That  any  such  com- 
pany or  corporation  desiring  to  transact  any  such  afore- 
said business  in  this  State  by  any  agent  or  agents, 
shall   file  with    the    Insurance    Commissioner  a  power 
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of  attorney  authorizing  the  Secretary  of  State  afore- 
said to  acknowlege  service  of  process  for  and  in 
behalf  of  such  company  at  any  and  all  times  after 
a  company  has  once  complied  with  the  laws  of  Ten- 
nessee and  been  regularly  admitted,  even  though  such 
company  may  subsequently  have  retired  from  the 
State,  or  been  excluded,^'  etc.,  etc.  It  is  conceded 
that  the  defendant  company,  a  foreign  corporation, 
complied  with  this  Act  in  1876,  by  depositing  with 
the  Secretary  of  State  the  prescribed  power  of  at- 
torney. By  the  terms  of  this  Act,  that  power  of 
attorney  became  irrevocable  so  long  as  said  company 
transacted  business  in  this  State,  or  left  outstanding 
or  unsatisfied  policies,  although  it  might  subsequently 
retire  from  the  State,  or  be  excluded  by  its  laws. 
That  act  was  designed  to  furnish  the  policy  holder 
in  this  State  a  remedy  against  foreign  corporations 
for  the  collection  of  his  policy  in  this  State.  That 
remedy  entered  into  and  became  a  part  of  the  con- 
tract between  the  company  and  its  policy  holder, 
and  that  remedy  could  not  be  destroyed  without  sup- 
plying another  equally  as  adequate,  without  impair- 
ing the  obligation  of  the  contract.  The  Act  of 
1896,  Ch.  160,  did,  by  its  49th  section,  expressly 
repeal  the  Act  of  1875,  Ch.  66,  and  provided  in 
Sub-section  3  of  Section  9,  that  no  foreign  insurance 
company  shall  be  admitted  or  authorized  to  do  busi 
ness  in  this  State  until  it  has  deposited  with  the 
State  Treasurer  or  Insurance  Commissioner  a  power 
of    attorney   upon    whom    process    against    it   may   be 
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served.  The  present  defendant  retired  from  the  State 
before  the  passage  of  the  Act  of  1895,  and,  of 
coarse,  had  not  complied  with  any  of  its  terms. 
So  that  now  policy  holders  are  remediless,  unless  the 
power  of  attorney  executed  by  the  company  to  the 
Secretary  of  State  in  1876,  under  the  provisions  of 
the  Act  of  1876,  is  still  effective.  If  the  Act  of 
1895  had  undertaken  to  abrogate  the  only  remedy 
the  policy  holder  had,  it  would  to  that  extent,  be 
clearly  unconstitutional.  But  that  act  was  not  de- 
signed to  interfere  with  the  remedy  which  policy 
holders  had  acquired  prior  to  the  retirement  of  the 
company.  Such  policy  holders  are  still  entitled  to 
service  of  process  on  the  Secretary  of  State,  and 
their   remedy  is  wholly  preserved  and  unimpaired. 

The  fourth  assignment  of  error,  goes  to  the  ac- 
tion of  the  Court  in  overruling  the  demurrer  of  the 
defendant,  the  substance  of  which  was  that  the  com- 
plainant could  not  maintain  this  suit  in  his  own 
name  as  husband  and  next  friend  of  his  child,  but 
that  it  was  necessary  for  the  suit  to  be  brought  by 
an  administrator  for  the  wife,  and  that  it  was  nec- 
essary to  allege  the  intestacy  of  the  wife.  Complain- 
ant's counsel  state  in  their  brief,  viz.:  ''The  theory 
upon  which  this  brief  was  filed,  was  that  where  the 
policy  was  made  payable  to  the  wife,  Annie  Sweeney, 
if  living  at  the  time  of  the  death  of  the  insured, 
otherwise  to  her  children  by  him;  the  effect  was  to 
confer  vested  rights  upon  the  wife  of  the  insured, 
and   her  children    by    him,   and    to    place    the  policy 
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of  insurance  beyond  the  control  of  the  insored. 
That  upon  the  death  of  Mrs.  Annie  Sweeney,  wife 
of  the  insured,  the  entire  interest  of  the  policy  be- 
came  vested  in  Mrs.  D'Arcy,  the  only  child  by  the 
insured,  and  upon  the  death  of  Mrs.  D'Arcy,  her 
entire  interest  in  the  policy  became  the  absolute  prop- 
erty of  her  husband,  James  D'Arcy.  Our  conten- 
tion  is,  that  Mrs.  Sweeney  acquired  a  vested  inter- 
est in  the  policy  of  insurance,  the  moment  it  was 
issued,  and  upon  her  death  her  interest  vested  in 
Mrs.  D'Arcy,  and  upon  her  death  the  property  be- 
came the  absolute  property  of  her  husband,  James 
D'Arcy,  jure  mariti^  and  that  he  being  the  absolute 
owner,  the  property  is  not  liable  for  the  debt  of 
Mrs.  D'Arcy,  and  he  therefore  has  the  right  to 
maintain   this   suit   in   his   own   name. 

^^ Policy  a  VeMed  Interest, — A  policy  and  the  money 
to  become  due  under  it,  belongs,  the  moment  it  is 
issued,  to  the  person  or  persons  named  therein  as 
beneficiaries  and  there  is  no  power  in  the  person 
procuring  the  insurance  by  deed,  will  or  otherwise, 
to  transfer  the  interest  of  the  persons  therein  named. 
Bank  of  Washington  v.  Hume^  128  U.  S.,  132, 
(32   Law   Ed.,    171). 

''Under  a  life  policy  payable  to  the  insured's  wife, 
should  she  survive  him,  otherwise  to  her  children  by 
him,  the  children  take  several  and  transmissible  in- 
terests immediately  upon  the  delivery  of  the  policy, 
subject    to    the    contingency    of    the    wife     surviving. 
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Glenn  v.  BnmSj  16  Pickle,  295,  and  the  cases 
therein   cited. 

<<A  husband  cannot  assign  a  policy  taken  oat  by 
himself  and  in  terms  payable  to  his  wife  and  chil- 
dren.      Gosling   v.    CoMwell^    1   Lea,    454. 

^'It  is  thus  shown  that  Mrs.  D'Arcy  had  a  vested 
interest  in  the  proceeds  of  this  policy  upon  the  death 
of    her   mother. 

*'^ Policy  of  Insurance  a  Chose  in  Action, — A 
policy  of  insurance,  both  at  common  law  and  by 
force  of  the  Act  of  1801,  is  a  chose  in  action. 
Scohey  V.  Waters^  10  Lea,  561 ;  Mutual  Life  Ins, 
Co,  V.  Hamilton^  5  Sneed,  269;  Handworker  v. 
Beirmeyer,    12   Pickle,    627." 

It  is  insisted  on  behalf  of  the  company  that 
James  D'Arcy  has  no  right  to  maintain  this  suit, 
for  the  reason  that  he  never  reduced  the  policy  to 
possession.  The  right  to  the  proceeds  of  the  policy 
was  a  chose  in  action,  which,  of  course,  could  not 
be  reduced  to  possession  until  after  the  death  of  the 
insured,  James  Sweeney,  which  occured  in  July,  1901. 
The  policy  was  the  mere  evidence  of  the  chose  in 
action,  and,  of  course,  its  possession  remained  in 
the  hands  of  the  insured.  The  present  action  was 
brought  by  James  D'Arcy  in  his  capacity  as  hus- 
band, and  was  an  act  on  his  part  to  reduce  said 
chose  in  action  to  possession.  It  is  difficult  to  see 
how  he  could  have  reduced  it  to  possession  during 
the  life  of  his  wife,  for,  until  the  insured,  James 
Sweeney,    died,    there   was   no   right   of  action   in   any 

24  p— 37 


578  JACKSON : 


D*Arcy  v.  Mutual  Life  Ins.  Go. 


one.  Counsel  for  the  company  cite  Dicey  on  Parties 
to  Actions,  in  which  it  is  said,  viz.:  ''If  a  contract 
be  made  after  marriage,  either  with  the  wife  alone  or 
with  the  husband  and  wife,  the  effect  produced  by 
the  death  of  either  party  is  as  follows:  On  the 
death  of  the  husband  before  an  action  brought,  the 
right  survives  to  the  widow,  and  not  the  husband's 
representatives.  On  the  death  of  the  wife  before 
action  brought,  the  right  of  action  and  contract 
made  with  her  alone  passes  to  her  administrator, 
and    her   husband   must   sue   in   that  capacity." 

This  is  not  the  rule  in  this  State.  In  JSice  v. 
Mc Reynolds,  8  Lea,  37,  this  Court  said,  viz.:  "We 
take  it  to  be  too  clear  for  argument,  or  need  of 
authority,  that  the  husband  is  entitled  to  receive  and 
reduce  to  possession  during  coverture  all  choses  in 
action,  whether  in  the  form  of  notes,  debts,  or 
legacies,  belonging  to  the  wife  at  the  time  of  their 
marriage,  or  accruing  to  her  afterwards.  If  he 
fails  to  reduce  them  to  possession  during  their  cov- 
erture, and  survives  the  wife,  then  his  administrator, 
or  personal  representative,  is  entitled  to  them,  and 
may   sue   for  and   recover   them." 

This  rule  is  based  upon  the  proposition  that,  upon 
the  death  of  the  wife,  the  husband  becomes  the  ab- 
solute owner  of  her  choses  in  action,  jure  maritL 
We  so  decided  in  JIandworker  v.  DiermeyeTy  96 
Tenn.,  627.  In  that  case  we  held  that  two  life 
policies  payable  to  the  wife,  upon  her  death  became 
the   absolute  property  of   her   husband.      In  that  case 
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we  approved  the  following  statement  of  the  rule, 
viz.:  **A11  the  choses  of  the  wife  not  reduced  to 
possession  during  the  joint  lives,  by  the  common 
law,  pass  to  the  husband  upon  her  death,  and  this 
is  true  whether  such  choses  are  then  payable  or  are 
mere  reversionary  or  contingent  interests,  payable  at 
a  future   day,   or   mere   possibilities." 

This  principle  was  recognized  in  this  State  in 
JBamrico  v.  Zairdy  10  Yer.,  222.  In  that  case 
the  husband  sued,  as  administrator  of  his  wife, 
to  recover  certain  negroes,  the  separate  property  of 
his  wife.  In  that  case  it  was  said:  ^<It  ^n 
scarcely  now  be  made  a  question  whether  the  hus- 
band, having  administered  upon  the  wife's  estate,  is 
entitled  to  retain  the  separate  property  and  choses 
in  action  of  the  wife,  after  the  payment  of  her 
debts,  without  distribution  among  her  next  of  kin. 
He  is  not  accurately  described  when  called,  as  is 
sometimes  done,  her  next  of  kin;  nor  does  he  derive 
his  title  to  claim  her  personal  property  from  the 
statutes  of  distribution,  but  he  claims  it,  and  is 
entitled,  as  husband,  and,  in  right  of  the  marriage, 
as  owner."  The  concluding  paragraph  of  that  opin- 
ion is,  viz.:  ''In  truth,  the  complainant,  although 
he  states  himself  as  administrator,  yet  he  sues  upon 
his  title  as   husband  and   owner   of  the   property." 

In  Prewett  v.  Bunchy  17  Pickle,  736,  we  held, 
viz.:  '*It  is  well  settled  that,  if  the  wife  dies 
before     the     reduction    to    possession,     her    chose    in 
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action    goes    to    the    suryiving    husband,"    citing    10 
Yer.,    222;    Tune  v.    Cooper^    4   Sneed,    296. 

In  the  latter  case  the  Court  said  that,  upon  no 
sound  principle  could  a  distinction  be  taken  between 
the  husband's  right  or  the  right  of  his  personal 
representative  to  the  wife's  choses  in  action.  It  is 
true  that  the  husband  takes  subject  to  the  payment 
of  any  debts  that  the  wife  may  owe  or  any  equity 
or  right  that  may  be  chargeable  against  it,  but, 
with  this  condition,  he  has  the  clear  right  to  bring 
the  suit  in  his  own  name  for  the  recovery  of  the 
chose. 

The  case  of  Railroad  v.  Johnson^^  13  Pickle,  674, 
was  a  suit  by  the  husband,  as  administrator,  to  re- 
cover damages  for  the  unlawful  killing  of  his  wife. 
Following  the  rule  laid  down  in  Trafford^  Adminis- 
trator^  v.  Adams  Express  Co.^  8  Lea,  96,  it  was  held 
that  'Hhe  surviving  husband  was  jure  Tnarlti,  and, 
to  the  exclusion  of  the  next  kin,  entitled  to  the 
damages"  recoverable  in  such  a  case.  It  was  further 
said  in  that  case:  *'The  recovery  for  a  personal  in- 
jury to  a  wife,  which  results  in  death,  will  inure  to 
the  benefit  of  the  husband,  under  the  statutory  pro- 
visions discussed,  and  that  he  is  entitled  to  this  re- 
covery under  the  common  law  rule  of  jure  maritV^ 
But,  in  the  course  of  the  opinion,  the  following 
language  was  used,  to  wit:  "To  meet  another  ob- 
jection of  plaintiff  in  error  to  the  form  of  this 
action,  it  may  be  said  that  the  surviving  husband, 
as   such,   could   not   have   maintained   this   suit,    but  it 
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was  essential  that  her  administrator  should  have 
sued." 

This  last  remark  was  obiter,  and  is  not  author- 
itative  in  the   present   case. 

In  conclusion,  it  is  only  necessary  to  add  that 
the  minor,  Alexander  D'Arcy,  took  no  interest  in 
the  policy,  since  his  mother  was  the  sole  beneficiary 
of  its  proceeds,  after  the  death  of  her  mother, 
Mrs.  Annie  Sweeney.  The  insured,  James  Sweeney, 
had  no  authority  to  collect  the  cash  surrender  value 
of  the  policy  in  1894,  since  his  only  daughter,  Mrs. 
D'Arcy,  as  sole  beneficiary,  had  a  vested  interest 
therein,  which  could  not  be  affected  by  such  a 
settlement. 

It  results  that  the  decree  of  the  Chancellor  over- 
ruling the  demurrer  is  affirmed,  and  cause  remanded 
for   further   proceedings. 
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Hall-Moody    Institute    v.    Copass. 
{Jackson.       May     10,     1902.) 

1.  Corporation.    Eleemosynary  aiibject  to  actUm  for  breach  of  con- 

tract 
An  eleemosynary  corporation,  managed  by  trustees,  which  is 
devoted  to  education  of  boys  and  girls  and  supported  by  tui- 
tion fees  and  voluntary  contributions,  is  liable  to  action,  by  a 
teacher  employed  by  its  trustees,  for  breach  of  the  contract  of 
employment  by  an  unwarranted  dismissal  of  the  teacher  before 
the  expiration  of  the  term  of  employment.     (Pbst,  pp,  584^  585.) 

2.  Schools.    ReguUOUm  of  conduct  of  teachers. 

Rules  prescribed  by  the  trustees  of  an  educational  institution 
for  the  regulation  of  the  conduct  of  its  teachers  in  social  mat- 
ters, if  not  made  part  of  the  contract  of  employment,  in  order 
to  render  their  violation  a  lawful  and  valid  excuse  for  dismis- 
sal of  the  teacher  before  the  expiration  of  his  term  of  employ- 
ment, must  not  be  arbitrary,  but  reasonable,  and  such  as  are 
essential  to  preserve  the  efficiency,  usefulness,  and  influence 
of  the  teacher,  and  to  protect  the  character,  discipline,  and 
success  of  the  institution.  And  rules  forbidding  teachers  to 
receive  callers  or  have  company  on  school  days,  from  Monday 
to  Friday  afternoon,  or  to  have  company  in  the  parlor  later 
than  10:30  or  11  o'clock  p.m.,  are,  in  their  application  to  a  young 
lady  teacher,  prima  /ocie  unreasonable  and  oppressive.  {Postj 
pp.  585-688.) 

3.  Charge  of  Court.    Justified  hy  thefaxsts. 

In  an  action  by  a  lady  school  teacher  for  salary,  to  which  the  de- 
fense of  dismissal  for  violation  of  rules  regulating  her  social  con- 
duct is  interposed,  although  she  is  not  charged  with  immoral 
and  unchaste  conduct,  but  only  with  certain  irregularities  in  her 
social  intercourse,  there  is  no  error  of  which  the  defendants 
can  complain  for  the  Court  to  charge,  upon  evidence  to  which 
it  was  applicable,  that '  ^  if  she  was  guilty  of  going  into  society 
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or  of  keeping  late  hours  in  company  of  young  men,  or  going 
with  them  to  such  questionable  places  as  was  likely  to  cause 
her  reputation  as  a  lady  to  be  called  into  question,  or  as  would 
impair  her  ability  and  efficiency  as  a  teacher,  or  disqualify  her 
to  perform  her  duties  as  well  as  she  might  otherwise  have 
done  her  duties  as  a  teacher,  then  the  Board  of  Trustees  would 
have  the  right  to  dismiss  her  and  terminate  its  contract  with 
her  for  these  reasons."    {Post.  pp.  588-690.) 

4.  Same.  NqI  erroneous  in  abseTux  of  request  for  furiher  instr^ 
And,  in  such  case,  it  is  not  error  of  which  defendant  can  com- 
plain, in  the  absence  of  a  request  for  further  or  more  specific 
instructions,  for  the  Court  to  charge  that  plaintiff  must  have 
''habitually"  counseled  and  encouraged  the  pupils  of  the 
school  in  the  violation  of  the  rules  regulating  their  social  inter 
course,  to  have  justified  her  dismissal,  where  the  proof  showed 
her  only  dereliction  in  this  particular,  if  any,  was  a  failure  to 
reprimand  certain  irregularities  of  conduct  that  came  under 
her  observation.     {Post,  pp.  590,  591.) 

5.  Same.    Not  erroneous  as  to  teacher's  duty  in  keeping  x>rder. 

And,  in  such  case,  it  is  not  error  for  the  Court  to  charge,  in 
effect,  that  a  school  teacher  is  not  an  insurer  of  good  order  in 
the  school-room,  but  that  sl^e  shall  be  held  to  the  exercise  of 
such  care,  diligence,  and  efforts  to  preserve  order  as,  under 
the  circumstances  of  the  particular  case,  are  reasonably  within 
her  power.     {Post,  pp.  591-593.) 

6.  Saks.    RefiLsal  of  special  requests  not  erroneous,  when. 
Refusal  of  the  Court  to  give  special  requests  that  are  fully  cov- 
ered by  the  principal  charge  is  not  erroneous.     {Post,  pp.  593, 
694.) 

7.  Vbbdict.     Sustained  by  the  facts. 

This  Court  finds  no  sufficient  reason  for  setting  aside  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff  upon  the  facts  which 
are  fully  set  out  in  the  opinion.     {Post,  pp,  594-606.) 

8.  Same.    Not  set  aside  for  undue  influence  over  jury. 

This  Court  refiCses  to  reverse  the  action  of  the  Circuit  Judge, 
refusing  to  set  aside  the  jury's  verdict  upon  the  conflicting 
evidence  set  out  in  the  opinion,  by  which  it  is  sought  to  prove 
on  the  one  hand  and  disprove  on  the  other  undue  pressure  and 
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influence  brought  to  bear  upon  the  jury  by  public  demonstra- 
tions during  the  trial.    (Post,  pp.  e06-e09.) 


FROM     WBAKLBY. 


Appeal  in  error  from  the  Circuit  Court  of 
Weakley    County.      W.    H.    Swiggabt,    J. 

R.    E.    Maiden    and    F.    P.    Hall    for    Institute, 

Jones,    Hornsbt    &    Hannings    for    Copass. 

Wilkes,  J.  This  is  an  action  for  damages 
arising  out  of  the  discharge  of  the  plaintiff, 
Frances  Copass,  as  a  teacher  in  the  HaU-Moody 
Institute,  of  Martin,  Tennessee.  It  was  con^- 
menced  before  a  Justice  of  the  Peace  of  Weak- 
ley County.  On  appeal  to  the  Circuit  Court, 
there  was  a  verdict  and  judgment  for  $275  in 
favor  of  the  plaintiff,  and  the  Institute  has  ap- 
pealed   to    this    Court     and    assigned    errors. 

It  is  said  that  it  was  error  in  the  Court 
below  to  instruct  the  jury  that  the  Institute  could 
be  held  liable  by  judgment  for  the  discharge  of 
the  plaintiff  by  the  trustees  of  the  schooL  The 
argument  is  that  the  Institute  is  an  eleemosynary 
institution,    and   hence    not   liable    to   judgment      The 
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contention  might  and  probably  would  be  correct 
if  this  were  a  suit  for  a  tort  committed  by 
the  trustees,  but  the  action  is  not  one  of  tort, 
but  for  a  breach  of  contract,  whereby  the  trus- 
tees agreed  upon  the  part  of  the  Institute  to 
pay  the  plaintiff  a  stipulated  salary  for  her  per- 
sonal services  as  teacher.  It  appears  that  the 
Institute  is  chartered  under  the  laws  of  the  State 
as  an  educational  corporation,  with  power  to  sue 
and  be  sued,  and  is .  operated  in  the  interest  of 
the  education  of  boys  and  girls,  and  not  for  the 
purpose  of  making  money.  The  trustees  make 
contracts  with  principals  and  teachers,  and  the 
latter  are  to  be  paid  out  of  the  tuition  fees  re- 
ceived from  the  pupils,  and  any  deficit  there 
may  be  is  made  up  but  of  their  own  pockets. 
Under  this  statement  of  facts,  the  trial  Court 
was  correct  in  charging  that  the  corporation  would 
be  liable  for  the  contracts  made  by  its  trustees, 
and  such  contracts  would  be  enforced  in  the  same 
manner  and  to  the  same  extent  as  if  made  by 
individuals. 

It  is  said  the  trial  Judge  erred  in  charging 
as  follows:  "Unless  the  contract  so  provided,  the 
Board  of  Trustees  would  not  have  the  right  and 
power  to  adopt  a  rule  or  by-law  prescribing  that 
the  plaintiff,  as  one  of  the  teachers,  should  not 
receive  callers  or  have  company  during  the  school 
days,  say  from  Monday  morning  to  Friday  after- 
noon,    nor     to     adopt     a     rule     prescribing    that     she 
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should  not  have  company  in  the  parlor  of  even- 
ings later  than  10:30  or  11  o'clock.  Such  a 
rule,  or  regulation,  or  by-law,  as  either  of  these 
would  be  regarded  in  law  as  arbitrary,  unreason- 
able, and  oppressive,  and  could  not  be  upheld  or 
enforced,  and  the  plaintiff  would  have  the  legal 
right  to  ignore  them  or  refuse  compliance  with 
them.  The  Board  of  Trustees  would  not  have 
the  right  to  discharge  the  plaintiff  for  her  re- 
fusal to  obey  or  comply  with  such  rules  as 
these,  and  if  they  did  so  discharge  her  for  this 
reason  alone,  the  defendant  would  be  guilty  of 
a  breach  of  its  contract,  and  would  be  liable  to 
the  plaintiff  therefor."  This  is  an  excerpt  from 
the  trial  Judge's  charge,  and,  taken  separately  and 
aJone,  does  not  do  justice  to  his  instructions. 
Following  the  language  complained  of,  and  as  a 
part  of  the  same  instructions,  the  Court  said: 
**While  this  is  true,  yet  the  plaintiff,  under  her 
contract,  owed  to  the  defendant  as  a  teacher  her 
loyal  support,  her  faithful  service,  her  most  effi- 
cient work,  and  she  could  not  lawfully  and  right- 
fully engage  in  such  social  functions  or  devote 
so  much  of  her  time  and  attention  to  social 
pleasures,  or  engage  in  such  other  work,  con- 
duct, or  practices,  as  would  impair  her  useful- 
ness and  efficiency  as  a  teacher,  or,  as  when 
properly  understood  and  interpreted,  would  injure 
rhc    school    or    interfere    with    the    discipline    of    its 
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pupils,    or   tend   to    damage   its    reputation    and   char- 
acter  as   an   institution   of   learning." 

Immediately  preceding  the  part  of  the  charge 
complained  of,  the  trial  Judge  said:  '*The  de- 
fendant would  have  the  right,  under  the  law,  to 
discharge  the  plaintiff  and  terminate  her  connec- 
tion with  said  school  for  any  reasonable  cause, 
but  not  arbitrarily  and  without  a  good  cause.  It 
had  the  right  to  discharge  her  for  incompetency 
as  a  teacher,  if  the  fact  existed,  or  for  her 
insubordination  or  refusal  to  carry  out  or  comply 
with  or  conform  to  any  reasonable  by-laws  or  reg- 
ulations made  and  adopted  by  the  Board  of  Trus- 
tees, or  by  the  President  of  the  faculty  under, 
and  by  the  direction  of  said  Board,  or  it  would 
have  the  right  to  dismiss  her  from  the  school 
and  terminate  her  connection  therewith  for  iiti- 
morality,  immodest,  'or  unladylike  conduct  and  be- 
havior, or  for  any  improper,  immodest,  and  unbe- 
coming conduct  such  as  would  be  likely  to  be 
hurtful  or  injurious  to  the  reputation  or  standinj^ 
of  the  school,  or  to  impede  and  prevent  or  inter- 
fere with  the  proper  progress  of  its  pupils  or 
their  proper  discipline  and  training.  But  under 
these  principles  the  Board  of  Trustees  would  not 
have  the  right  to  interfere  with  her  social  rela- 
tions or  her  right  to  receive  and  entertain  her 
friends,  or  with  the  time  at  which  she  should 
dismiss    them    of    evenings,    so    long    as    her    actions 
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and  conduct  in  these  particulars  were  usual, 
chaste,  proper,  ladylike,  and  becoming  a  lady  in 
her  position  in  life,  and  not  hurtful  nor  inju- 
rious to  the  school,  nor  incompatible  with  her 
duties  as  a  teacher  in  said  school  under  the  con- 
tract." Then  followed  the  portion  of  the  charge 
complained    of. 

We  think  this  a  very  clear,  correct,  and  lucid 
statement  of  the  relations  of  the  teacher  to  the 
school,  and  a  fair  and  a  full  exposition  of  the 
duties  that  may  be  demanded  of  the  teacher  by 
the  Trustees  in  the  absence  of  any  special  con- 
tract prescribing  otherwise.  It  is  insisted  by  the 
Institute  that  it  was  a  rule  of  the  school  that 
teachers,  as  well  as  pupils,  should  not  attend 
social  functions  or  go  into  society  while  connected 
with  the  school,  but  this,  we  think,  is  not  sus- 
tained by  the  record,  but  the  most  that  can  be 
said  is,  that  it  was  the  policy  of  the  school  that 
there  should  be  no  excesses  in  this  direction,  but 
that  both  teachers  and  pupils  should  be  circum- 
spect in  their  relations  to  society  and  not  allow 
their  social  pleasures  and  indulgences  to  interfere 
with  their  wort  The  question  of  what  is  ex- 
cessive will  be  treated  under  another  assignment, 
that    there    is    no    evidence    to    support    the    verdict 

It  is  next  said  the  Court  erred  in  saying: 
"If  she  was  guilty  of  going  into  society  or  of 
keeping  late  hours  in  company  of  young  men, 
or     going    with     them     to     such     questionable     places 
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as  was  likely  to  cause  her  reputation  as  a  lady 
to  be  called  into  question,  or  as  would  impair 
her  ability  and  efficiency  as  a  teacher,  or  dis- 
qualify her  to  perform  her  duties  as  well  as  she 
mi^ht  otherwise  have  done  her  duties  as  a  teacher, 
then  the  Board  of  Trustees  would  have  the  right 
to  dismiss  her  and  terminate  its  contract  with 
her  for  these  reasons."  It  is  said  that  this  por- 
tion of  the  charge  is  incorrect  in  that  it  misled 
the  jury  into  supposing  that  she  was  charged 
with  conduct  unbecoming  a  lady,  and  was  guilty 
of  immoral  or  unqhaste  conduct,  when  no  such 
charge  was  intended,  nor  was  such  a  question 
involved  in  the  case,  but  the  only  question  was 
whether  she  neglected  her  duties  and  was  in- 
efficient in  their  discharge,  and  whether  she  in- 
dulged in  social  functions  to  such  an  extent  as 
to  impair  her  influence  and  efficiency  as  a  teacher. 
We  are  of  the  opinion  the  range  of  examina- 
tion of  witnesses  in  this  case  justified  and  called 
for  the  charge  given.  While  no  immoral  or  un- 
chaste conduct  '  was  charged  or  testified  to,  there 
was  evidence  intended  to  show  that  she  was  in- 
discreet in  visiting  a  minstrel  show;  in  going  to 
the  railroad  station  at  an  early  hour  of  ^  the 
morning  to  see  a  lady  friend  off  on  the  train, 
and  returning  alone  to  her  boarding-house;  in 
going  to  a  cafe  and  partaking  of  refreshments, 
and  of  receiving  the  attention  of  young  men  at 
a    late    hour    in    the    evening,    and    of    other    impro- 
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prieties  of  like  character.  It  was  eminently 
proper  that  the  issue  of  her  innocence  and  dis- 
cretion under  these  facts  and  insinuations  should 
be  submitted  to  a  jury,  since  they  must  detract 
from  her  high  standing  as  a  lady  and  impair 
her    influence    and    usefulness. 

It  is  said  the  Court  committed  affirmative  error 
in    charging    the    jury    as  follows: 

"Again,  if  she  was  guilty  of  habitually  coun- 
seling or  encouraging  the  pupils  of  said  school, 
or  any  of  them,  to  disobey  and  violate  the 
proper  and  reasonable  regulations  and  rules  of 
the  school,  which  had  been  adopted  by  the  Board 
of  Trustees,  or  by  the  President  of  said  school, 
under  the  authority  of  said  board,  such  as  a 
rule  forbidding  and  prohibiting  the  boys  and  girls 
to  visit  each  other  without  permission,  then,  un- 
der these  circumstances,  the  Board  would  have  the 
right  to  dismiss  her  from  the  school  and  termi- 
nate her  connection  with  it."  The  criticism  of 
this  part  of  the  charge  is  the  use  of  the  word 
"habitual,"  and  the  insistence  is  that  the  derelic- 
tion of  duty  need  not  have  been  habitual  in 
order  to  justify  the  discharge.  There  is  nothing 
in  this  charge  that  is  error  of  which  the  de- 
fendant can  complain.  If  it  is  desired  to  lay 
down  the  rule  as  contended,  that  an  occasional 
encouragement  would  justify  a  discharge,  the  de- 
fendant should  have  asked  for  such  charge.  The 
worst    that    can    be    said    upon    this    feature    of    the 
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case  is,  that  upon  some  occasions  she  might  have 
reprimanded  the  pupils  when  she  did  not.  It 
appears  that  one  of  her  pupils,  Mr.  Hoyt  White, 
a  young  man  of  some  20  years  of  age,  called 
on  her  in  a  social  way  on  two  occasions;  she 
did  not  inquire  of  him  whether  he  had  permis- 
sion to  do  so  from  the  principal,  but  simply  pre- 
sumed that  he  had.  Mr.  White  testified  on  the 
trial  that  he  did  not  have  such  permission,  and 
the  gravamen  of  her  offense  in  this  regard  con- 
sisted in  not  inquiring  whether  he  had  a  "per- 
mit," or  in  not  sending  him  home.  He  also 
testified  that  on  one  occasion,  while  walking  with 
the  complainant,  she  leaned  familiarly  on  his  arm, 
and  at  the  same  time  said  to  some  pupils  whom 
they  met,  to  "hurry  up"  if  they  desired  to  catch 
up  with  certain  young  ladies.  It  was  in  view 
of  this  circumstance,  also,  that  the  Court  gave 
the  charge  he  did  as  to  improper  conduct,  inas- 
much as  the  plaintiff  flatly  contradicted  Mr.  White 
in  his  statement  of  her  conduct  on  that  occasion. 
It  is  said  the  Court  committed  affirmative  error 
in  charging  the  jury  as  follows:  "If  you  find 
that  when  the  original  contract  was  made,  there 
was  no  express  stipulation  that  she  was  to  keep 
the  study  hall,  but  that  she  was  afterward  as- 
signed to  the  position  and  work,  and  that  the 
disorder  and  confusion,  if  any  there  were,  in  the 
study  hall,  was  not  due  to  her  neglect  or  inat- 
tention    to    her     duties,     but     that     it    was     due     to 


692  JACKSON ; 


Hall-Moody  Institute  v,  Gopass. 


the  fact  that  she  was  a  lady,  and  a  young 
lady,  and  that  many  of  the  pupils  were  young 
men  or  large  boys,  and  that  they  were  unruly 
and  could  not  be  restrained  by  plaintiff  as  a 
young  lady  without  fault  on  her  part,  then  under 
these  circumstances  she  would  not  be  liable  for 
such    disorder." 

We  think  there  was  no  error  in  this  charge. 
The  plaintiff  was  put  in  charge  of  the  study 
hall,  in  which  there  were  some  65  pupils  of  both 
sexes,  many  of  them  young  men  and  young  ladies 
of  her  own  age.  She  was  required  to  hear  eight 
classes  a  day  in  this  hall,  and  each  consumed 
forty-five  minutes.  In  addition,  she  was  required 
to  tap  the  bell  for  the  different  hours  and 
classes.  She  could  not  be  held  as  an  insurer 
of  good  order  under  such  circumstances.  As  terse- 
ly stated  by  herself,  "she  could  not  see  behind 
herself;"  while  she  was  engaged  in  hearing  a 
class  recite,  and  in  demonstrating  on  the  black- 
board, the  unruly  boys  would  take  advantage  of 
her  occupation  and  do  things  which  would  create 
disturbance  in  the  room.  It  would  be  beyond 
the  reach  of  human  possibilities  to  expect  a  young 
lady  to  preserve  entire  good  order  in  sudi  an 
assemblage  of  young  people  full  of  life  and  fun, 
and  often  wanton  mischief.  Even  in  this  Court, 
composed  of.  mature,  not  to  say  old  men,  devoted 
to     the     enforcement     of     law     and     order,     with     a 
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Chief  Justice  ever  on  the  alert,  and  a  Marshal 
ready  and  watchful  to  check  any  disorder,  and 
with  very  rare  occasion  for  any  fun  and  pleasant- 
ry; occasionally  a  •  slight  ripple  of  disturbance  will 
arise,  and  that,  notwithstanding  the  Court  is 
armed  with  a  process  of  contempt  to  preserve  and 
enforce  order.  We  are  judicially  informed  that 
some  disorder  occasionally  occurs  in  the  trial 
Courts,  notwithstanding  the  efforts  of  the  'trial 
Judge  and  Sheriff.  It  is  requiring  too  much  to. 
hold  the  plaintiff  as  an  insurer  against  any  and 
all  disturbances  in  a  school-room.  .  The  trial  Judge 
properly  charged  that  she  would  be  responsible  for 
inattention  and  neglect  only,  and  could  tot  be 
held  to  keep  order  at  all  hazards.  This  would 
be  requiring  more  diligence  and  a  higher  degree 
of  control  than  is  required  of  common  carriers 
in  the  shipment  of  mules  and  other  live  stock, 
where  the  carrier  is  excused  from  such  injury 
as  results  from  the  native  unruly  disposition  of 
the  stock,  and  we  cannot  require  of  this  young 
lady,  in  the  management  of  boys  and  girls  con- 
gregated in  a  school-room,  a  higher  degree  of 
control  than  is  applied  to  shippers  of  live  stock 
crowded  into  cars  and  subjected  to  many  incon- 
veniences. 

It  is  complained  that  the  Court  refused  to  give 
in  charge  two  special  requests,  sajring  as  a  reason 
why    he    did    not,    that    the    subjectrmatter    was    em- 
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braced  in  the  body  of  the  charge.  In  this  we 
think  he  was  correct,  and  the  matters  of'  special 
request    was    embraced    in    the    general    charge. 

It  is  next  said  there  is  no  evidence  to  support 
the  verdict  This  assignment  raises  two  questions 
of  primary  importance.  One,  whether  the  plaintiff 
properly  discharged  her  duties  as  hall  or  chapel 
teacher,  and  the  other  whether  she  indulged  ex- 
cessively and  to  the  detriment  of  the  school  in 
social  recreation  or  dissipations.  Upon  these  ques- 
tions quite  a  large  volume  of  proof  is  taken,  and 
all  of  the  minute  details  of  the  school  and  the 
social    life    of    the    plaintiff    are    laid    bare. 

The  testimony  bearing  upon  her  derelictions  of 
duty  in  the  school-room  and  her  demeanor  and 
conduct  in  society  is  given  almost  altogether  by 
the  trustees  of  the  institution  and  their  families. 
The  school  was  a  new  one,  founded  but  a  short 
time  previously,  and  it  was  during  its  first  tenn 
that  this  controversy  arose.  The  Board  was  a 
new  one  and  the  teacher  was  new.  There  can 
be  no  doubt  from  this  record  that  the  Trustees 
were  devoted  to  what  they  thought  were  the  best 
interests  of  the  school,  and  they  were  extremely 
solicitous  as  to  the  conduct  and  demeanor  of  its 
teachers.  Their  zeal  and  devotion  and  attention 
to  the  school  and  its  interests  cannot  be  too 
highly  commended.  It  was  a  denominational  school 
under  the  care  and  dominion  of  the  Missionary 
Baptist     Church.       The     plaintiff,     as     well     as     the 
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other  teacher  and  principal,  belonged  to  this  de- 
nomination, and  so  did  the  Trustees.  They  were 
selected  from  the  business  men  of  Martin,  some 
of  them  being  merchants,  some  bankers,  some 
grocers,  and  others  engaged  in  other  occupations, 
and  among  them  the  minister  of  the  Baptist 
Church.  That  they  were  sincerely  and  devotedly 
interested  in  the  welfare  of  the  school  cannot 
for  a  moment  be  doubted;  if  they  made  any 
mistake  in  the  management  it  arose  not  from  a 
want  of  zeal,  but  from  a  want  of  experience  and 
knowledge    of    the    requirements    of    the    situation. 

The  plaintiflF  was  a  young  lady  of  excellent 
education,  having  received  the  degree  of  M.A.  and 
B.A.  from  the  Southwestern  Baptist  University  of 
Jackson,  Tennessee,  an  institution  of  high  stand- 
ing and  repute.  She  had  previously  spent  three 
years  in  Clinton  College,  Kentucky.  She  was 
strongly  recommended  by  the  Presidents  of  these 
institutions,  and  no  imputation  is  made  against 
her  educational  and  scholastic  attainments.  She 
had  just  reached  her  majority  and  was  for  the 
first  time  engaged  in  teaching.  The  record  shows 
she  was  a  young  lady,  handsome  in  appearance, 
attractive  in  bearing,  gifted  in  conversation,  and 
of  a  cheerful  and  social  disposition.  The  Trus- 
tees were  of  the  opinion  that  she  was  too  much 
devoted  to  society  and  had  too  much  company 
for  the  best  interests  of  the  school.  She  says 
that,    being    a    new    girl    in    Martin,    she    liad    tem- 
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porarily  attracted  attention,  which  she  expected 
would  soon  cease,  as  is  usual  in  such  cases.  As 
before  stated,  the  record  does  not  bear  out  the 
contention  that  she  had  agreed  not  to  receive  com- 
pany, but  the  fact,  as  established  by  record,  is 
that  it  was  the  policy  of  the  management  that 
there  should  be  no  excessive  indulgence  in  social 
pleasures.  She,  as  well  as  the  other  teachers, 
demurred  to  being  bound  by  any  rigid  rule  upon 
this  subject,  and  insisted  they  be  left  a  rule  unto 
themselves,  with  the  assurance  that  their  efficiency 
and  influence  should  not  be  impaired  thereby.  One 
teacher,  it  is  true,  thought  a  more  rigid  rule 
should  be  adopted,  basing  her  view  upon  what 
she  knew  of  the  surroundings  in  the  city  of 
Martin,  but  she  was  in  a  hopeless  minority,  and 
the  rule  of  individual  discretion  prevailed,  with 
a  caution  from  the  principal  to  be  very  discreet 
The  Court  at  the  very  threshold  is  confronted 
by  the  most  difficult  and  delicate  question  that 
has  ever  been  presented  for  its  consideration;  that 
is,  what  is  excessive  indulgence  in  social  func- 
tions and  recreations?  The  Court  has  no  judi- 
cial knowledge  whatever  on  the  subject,  and  but 
little  experience  and  observation.  The  evidence  in 
this  case  is  very  conflicting.  The  Trustees,  with 
their  wives  and  children,  have  ranged  themselves 
on  one  side,  while  the  plaintiff  and  her  friends 
have  lined  up  on  the  other.  The  Court  is  not 
disposed   to   lay    down    any    rigid    rule.     What   would 
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be  exc5ess  in  a  lady  of  retiring  domestic  habits 
and  views  might  not  be  in  the  case  of  one  of 
a  lively,  social  disposition/  coupled  with  a  hand- 
some appearance  and  attractive  manner.  Perhaps 
no  two  could  be  measured  by  the  same  standard. 
It  appears  that  the  plaintiff  was  to  some  extent 
supplied  with  a  boarding  house  by  the  Trustees, 
generally  in  their  own  homes,  and  while  there 
she  was  imder  their  watchful  care,  so  much  so 
that  the  number  of  her  visitors  and  the  dates 
of  their  visits  were  impressed  on  the  memories 
of  the  Trustees,  or  else  jotted  down  in  memo- 
randa, so  that  we  are  furnished  with  the  names 
and  number  of  visitors  plaintiff  had,  the  dates  of 
their  calls,  and  the  hours  they  kept.  In  fact,  we 
have  before  us  almost  a  diary  of  plaintiff's  life 
as  a  teacher,  even  to  the  minutest  details.  The 
Trustees'  statements,  as  witnesses,  are  to  the  effect 
that  they  watched  over  her  not  only  as  a  teacher 
in  the  interest  of  the  school,  but  as  fathers  in 
her  own  interest,  and  we  have  no  doubt  of  the 
truth  of  their  statements.  While  they  talked 
among  themselves  as  to  her  demeanor  and  indulged 
in  some  criticisms,  they  do  not  appear  at.  first  to 
have  talked  to  her.  After  a  time,  however,  the 
Board  took  action,  and  appointed  a  committee  to 
wait  on  her  and  remonstrate  with  her,  and  notify 
her  that  unless  she  changed  her  conduct  they 
would  be  compelled  to  discharge  her,  as  her  mode 
of     living     was     detrimental     to     her     efficiency     and 
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influence.  This  committee  consisted  of  the  pastor 
and  another  trustee,  and  they  agreed  to  call  on 
her  and  talk  it  over.  They  planned  their  mode 
of  operation  before  coming  into  her  presence.  The 
minister  was  to  open  the  interview.  He  pro- 
-ceeded  to  talk  to  her,  and  she  defended  her  ac- 
tion in  a  forcible  manner — ^that  is,  "she  talked 
back,"  as  ladies  are  some  times  prone  to  do.  The 
other  committeeman  says  that  after  the  minister 
had  spent  some  sixty  minutes  or  more  in  an 
earnest  appeal,  he  saw  that  he  was  about  ex- 
hausted, and  thereupon  intervened  himself  and 
continued  the  lecture.  He  says  he  told  her  that 
the  minister  had  reasoned  with  her  to  no  avail, 
and  that  he  would  talk  plain,  and  stated  his  ul- 
timatum that  she  must  quit  having  company  from 
Monday  morning  till  Friday  night,  but  that  from 
Friday  night  until  Sunday  night,  if  she  wanted 
company,  to  go  ahead,  it  was  all  right;  but  she 
must  not  sit  up  after  10:30,  as  that  was  the 
retiring  hour  at  her  boarding-house.  The  witness 
adds  that  after  laying  down  this  ultimatum,  and 
giving  this  explanation,  he  and  his  brother  com- 
mitteemen sat  there  for  quite  awhile  and  'looked 
at  each  other."  He  says  that  the  Board  had 
directed  them  to  say  to  her  that  she  would  be 
discharged  if  she  did  not  comply  with  their  com- 
mands, but  the  plaintiff  very  cordially  and  polite- 
ly thanked  them  and  agreed  to  comply  with  their 
demands^    and    talked    so    pleasantly    and    said    she 
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was  a  "new  girl  in  the  town,"  and-  had  a  young 
lady  visitor,  and  that  the  matter  would  be  all 
right,  and  they  were  thoroughly  beguiled  by  her 
manners  and  ways.  This  waa  on  the  10th  of 
December.  On  the  Saturday  following,  Barlow's 
Minstrels  struck  the  town,  and  the  plaintiff,  havr 
ing  received  a  free  tickpt  and  an  invitation  from 
a  gentleman  to  attend*  went  to  this  committeeman 
and  asked  if  she  could  attend,  and  if  there  was 
any  impropriety  in  her  going.  He  told  her  she 
could  go  and  there  was  no  impropriety;  that  if 
ever  there  was  a  good  minstrel  show,  BarloVs 
was,  and  that  if  he  was  well  enough  he  would 
go  himself  and  take  his  wife.  He  cautioned  her 
again  not  to  have  any  company  during  the  week, 
and  she  assured  him  she  hadn't  seen  a  man 
since    the    former    interview. 

On  Sunday  evening,  after  this  minstrel  show  on 
Saturday,  this  committeeman  called  on  plaintiff  at 
her  boarding-house  and  talked  to  her  about  keep- 
ing better  order  in  the  chapel,  a  matter  which, 
for  want  of  time,  physical  capacity,  or  some 
other  cause,  had  been  neglected  at  the  first  in- 
terview. He  said  he  left  thinking  he  had  the 
plaintiff  "going  his  way,"  and  was  pleased  with 
the  interview,  and  so  reported  to  the  President 
But  she  failed  to  lecture  the  pupils  on  Monday 
morning,  as  she  promised,  and  he  learned  she  had 
company  on  Sunday  night  until  about  12  o'clock. 
He    thereupon    reported    to    the    Board    that    she    had 
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talked  so  nicely  and  fairly  to  the  committee  that 
they  had  failed  to  notify  her,  as  the  Board 
directed,  that  she  should  be  discharged  if  she 
failed  to  comply  with  the  demands.  Thereupon 
the  same  committee  was  appointed  to  visit  her 
again  and  give  her  the  ultimatum  of  the  Board 
as  to  her  discharge.  He  says  they  followed  up 
the  same  plan  of  attack  as  on  the  first  occa- 
sion; that  the  minister  talked  firsts  until  he  •ex- 
hausted himself,  and  he  then  took  it  up  and 
told  her  in  plain  terms  what  the  Board  de- 
manded. She  states  that  she  protested  .  that  she 
had  done  nothing  wrong,  and  again  thanked  the 
committee,  and  they  retired.  This  Trustee,  who 
had  been  so  active,  was  then  attacked  with  la 
grippe,  and  went  to  bed.  However,  he  had  con- 
ferences with  the  Board,  and  they  decided  it 
would  be  useless  to  temporize  further.  He  also 
saw  plaintifF,  who  insisted  that  she  had  done 
nothing  wrong,  and,  as  a  result  of  the  interview 
with  her,  he  expressed  regret  that  she  had  not 
been  discharged  two  months  earlier,  as  her  con- 
duct was  injuring  the  school,  and  said  that  in 
New  York,  Louisville,  or  Nashville,  the  "Four 
Hundred"  could  do  such  things,  but  in  WeaHey 
County  it  wouldn't  work.  Soon  after  this  plain- 
tiff was  summoned  before  the  Board  of  Trustees, 
fend  was  informed  they  desired  her  resignation, 
because  she  had  failed  to  comply  with  their  de- 
mands.      She    asked    for    an    explanation,     and    w&? 
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told  that  the  Board  had  taken  action  and  asked 
her  to  resign;  if  not,  she  would  be  dismissed. 
She  asked  for  time  to  think,  when  the  reply 
was:  "We  will  not  discuss  the  matter.  We 
have  acted;  it  is  settled,  and  you  must  resign 
or  be  dismissed."  She  asked  for  specifications  as 
to  wherein  she  had  failed,  but  was  given  the 
same  answer,  that  it  was  settled  and  she  had 
her.  choice  to  resign  or  be  dismissed.  One  after 
another  advised  her  to  resign,  the  Principal  say- 
ing:  "Knowing  the  brethren,  Miss  Copass,  I  be- 
lieve it  best  for  you  to  resign."  She  replied  she 
had  no  grounds  to  base  her  ^resignation  on,  and 
they  replied:  "We  give  you  your  choice."  And 
she  rejoined.  "I  have  no  choice."  Th^  Secretary 
undertook  to  read  an  order  of  dismissal,  but  was 
interrupted  by  various  members  urging  plaintiff  to 
resign.  At  last  he  succeeded^  after  some  halt 
hour,    in    reading    an    order    of    dismissal    as    follows: 

"We  hereby  dismiss  Miss  Frances  Copass  from 
Hall-Moody  Institute  on  account  ^  of  failing  .  to 
comply    with    the    demands    of    the    Trustees." 

She  then  requested  to  be  informed  what  de- 
mands she  had  refused,  and  the  reply  was:  "You 
Tinderstand."  She  persisted  in  further  explanations 
as  to  the.  demands,  but  was  refused,  and  the  in- 
terview  closed.  She  requested  another  meeting, 
after  one  of  the  Trustees  returned  to  the  city, 
who  was  not  present  at  the  former  meeting;  and 
after     the     conference     had     progressed,     some     time 
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asked  for  a  definite  statement  of  the  chars^ 
against  her^  when,  on  motion  of  the  Secretary, 
it  was  resolved  tiiey  would  tiot  state  definitely  the 
grounds  of  their  action,  and  after  assuring  her 
that  they  acted  with  great  deliberation,  they  ad- 
journed. She  sought  and  was  granted  another 
interview  with  the  Board,  and  expressed  great  re- 
gret at  the  result  of  the  matter,  and  wanted  to 
get  at  the  bottom  of  it;  said  that  if  she  had 
done  anjrthing  wrong,  she  was  sorry,  and  wanted 
to  be  reinstated.  She  told  them  that  she  had 
no  doubt  that  from  their  standpoint  they  had 
acted  conscientiously,  and  she  was  anxious  to 
adjust  the  matter.  They  promised  to  take  the 
matter  under  further  consideration,  but  on  the 
next  day  notified  her  that  the  decision  was  final 
paid  her  up  to  date  of  her  discharge,  and  im- 
posed her  duties  on  other  teachers.  She  attempted 
to-  •get  other  employment  there  and  elsewhere,  and 
failed,  and  then  brought  suit  for  the  balance  due 
her    for    the    unexpired    term. 

It  appears  that  plaintiff  was  in  the  Institute 
for  four  and  one-half  months,  and  her  testimony, 
as  well  as  the  weight  of  the  evidence,  is  that 
she  had  callers  and  visitors  about  sixteen  times, 
or  about  one  a  week.  There  is  much  conflict  on 
this-  point,  however.  The  jury  had  the  plaintiff 
before  them  and  saw  her  appearance  and  de- 
meanor, as  well  as  that  of  other  witnesses,  and 
they    were    of    the  opinion    that    she    had    not    dam- 
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aged  the  school  in  this  way,  or  they  could  not, 
under  the  charge,  have  found  in  her  favor.  Un- 
der this  feature  of  'the  case  there  is  a  conflict 
of  testimony,  but  the  jury  has  seen  proper  to 
believe  the  plaintiff's  view  of  the  case,  and  there 
is  evidence  to  sustain  their  finding.  There  is 
some  evidence  that  upon  one  or  two  occasions 
when  she  had  been  to  an  entertainment,  she  sat 
up  and  had  company  until  near  12  o'clock.  The 
jury  did  not  believe  she  was  in  such  error  in 
so  doing  as  to  impair  her  influence  or  warrant 
her  discharge.  The  members  of  this  Court  have 
been  known  to  sit  up  until  12  o'clock  at  night. 
It  is  true  they  have  the  company  of  very  en- 
tertaining records,  and,  in  the  consideration  of 
continfl^nt  remainders,  executory  devises,  and  the 
class  doctrine,  the  time  passes  without  any  note, 
80  that  we  cannot,  at  least  over  the  verdict  of 
the  jury,  say  that  an  occasional  staying  up  until 
12  o'clock,  with  pleasant  company,  is  excessive. 
We  are  not  aware  that  we  have  been  rendered 
less  efficient  by  such  hours.  Indeed,  this  seems 
to  be  the  settled  policy  of  the  State,  and  we 
have  heard  of  no  criticism  on  this  account;  and 
there  seems  now  to  be  a  disposition  to  allow 
such  members  of  the  Court  as  desire  to  do  so 
to    continue    the    practice. 

Upon  the  other  feature  of  the  case,  that  is, 
the  efficiency  of  the  plaintiff,  there  is  also  much 
proof,     and     it     is     also     contradictory.       The     chief 
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complaint  is  that  she  could  not  maintain  order 
in  the  study  hall.  We  '  have  already  adverted  to 
the  difficulty  attending  this  "  part  of  her  duties. 
It  apnears  that  on  two  occasions  marbles  were 
rolled  across  the  floor.  They  evidently  came  from 
the  boys'  side.  The  girls  were  dismissed  and  the 
boys  lined  up  and  put  on  honor,  when  it  was 
revealed  that  none  of  them  did  it.  The  marbles 
evidently  got  loose  and  rolled  themselves,  while  the 
teacher's  back  was  turned.  A  lap  rug  was  thrown 
across  the  hall,  but  this  was  also  done  surrep- 
titiously. The  boys  would  look  at  the  girls  and 
the  girls  would  look  at  the  boys,  and  both  would 
smile  when  there  was  no  apparent  occasion  for 
such  conduct,  and  when  the  teacher's  back  was 
turned.  Other  things  of  like  character  were  done, 
but  the  teacher  was  always  kept  uninformed  of 
these  matters  until  after  they  had  happened.  It 
is  evident  she  had  no  small  task  before  her  to 
keep  sixty-five  boys  and  girls  in  order,  some  large 
and  some  smaller,  but  all  imbued  with  the  sense 
of  fun  and  mischief.  The  Court  charged  in  sub- 
stance that  she  was  bound  to  use  diligence  to 
keep  order,  but  could  not  be  held  to  be  a  guar- 
antor, and  the  jury  were  evidently  of  the  opinion 
she  did  all  she  could,  as  she  states,  and  there 
is    evidence    to    sustain    this    view. 

The  plaintiff  was  required  to  teach  a  class  in 
zoology.  In  order  to  do  this,  it  was  directed  by 
the    principal    that    the    pupils    should    p^o    out    into 
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the  open  fields,  with  the  plaintiff  in  charge.  The 
principal  reported  that  after  they  had  gone,  he 
followed  and  found  the  plaintiff  and  pupils  paired 
off  by  couples,  eating  watermelons.  The  plaintiff's 
version  of  this  is  that  the  plan  of  operations 
was  to  take  a  mosquito  bar  and,  holding  it  by 
the  comers,  used  it  as  a  drag-net  to  catch  all  the 
bugs,  worms,  butterflies,  grasshoppers,  frogs,  and 
other  objects  they  could  and  tako  them  to  the 
Institute  for  dissection  and  study  at  leisure;  a 
practice  similar  to  medical  students  in  search  of 
subjects  for  dissection.  It  seems  that  some  of 
the  boys,  in  carrying  the  drag-net  through  the 
field  of  Mr.  Farmer,  one  of  the  Trustees,  caught 
some  watermelons.  They  gallantly  shared  them 
with  the  girls,  and  while  the  melons  were  being 
dissected  on  the  ground,  being  too  heavy  to  carry 
to  the  Institute,  the  principal  appeared.  It  ap- 
pears that  there  were  three  girls  and  six  boys  in 
this  zoological  class.  The  only  criticism  the  prin- 
cipal made  at  tlie  time  was  that  perhaps  it  would 
be  best  to  divide  the  class  thereafter.  The  jury 
thought  undoubtedly  no  great  injury  had  been  done 
in    this    matter. 

All  these  matters  and  many  others  of  like 
character  were  placed  before  the  jury,  and  com- 
mented on  with  great  eloquence  by  counsel,  and 
the  jury,  after  a  deliberation  of  five  minutes, 
returned  a  verdict  for  the  plaintiff.  The  charge 
of    the    Court    is    correct,    and    lays    dovni    a    proper 
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rule.  There  is  evidence  that  the  young  lady  was 
diligent,  that  she  was  not  derelict  in  her  duties, 
that  she  did  the  best  she  could  with  the  material 
she  had,  and  we  can  see  no  ground  to  disturb 
the  verdict  of  the  jury.  It  appears  that  most 
of  the  disorder  in  the  school  was  caused  by  the 
sons  of  Trustees,  and  they  are  the  principal  wit- 
nesses against  the  plaintiff  as  to  these  disorders, 
of  which  they  were  well  posted,  but  plaintiff 
knew  nothing,  and  some  of  them,  notably  Mr. 
White,  was  a  witness  as  to  his  improper  visits 
socially  to'  the  plaintiff,  when  she  supposed  he 
had  a  permit  to  come.  No  imputation  is  cast 
upon  the  character  of  the  young  men  who  paid 
attentions  to  the  plaintiff.  It  is  agreed  that  they 
are  the  cream  of  Martin  society,  intelligent  and 
refined,  and  one  polished  by  years  of  foreigo 
travel,  and  one  of  them  a  prominent  member  of 
the  bar  and  a  practitioner  in  this  Court  It 
was  attempted  to  show  that  one  of  them  was  an 
insurance  agent,  and  that  the  plaintiff  was  never 
introduced  to  him,  but,  nevertheless,  talked  to  hira 
and  walked  with  him.  Plaintiff  explained  her 
relation  to  him  no  doubt  satisfactorily  to  the 
jury,  as  it  is  to  this  Court.  Besides,  the  well- 
known  modesty  and  retiring  disposition  of  insu- 
rance agents  is  prima  fade  evidence  that  he 
was  a  gentleman,  as  the  proof  demonstrates  he 
was. 

It     is     insisted     that     a     new     trial     should     have 
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been  granted  because  of  nndne  pressure  and  influ- 
ence brought  to  bear  on  the  jury  by  the  public 
at  the  trial.  The  motion  for  a  new  trial  was 
supported  by  the  affidavit  of  six  trustees,  who 
were  also  witnesses  in  the  case.  Their  affidavits 
state  in  substance  that  the  case  attracted  a  great 
deal  of  attention  and  interest  in  Weakley  County, 
and  that  the  court-room  was  crowded  with  partisan 
adherents  of  the  plaintiff;  that  they  filled  up  the 
space  allotted  for  the  spectators,  and  also  the  bar, 
and  crowded  around  the  jury;  that  they  mani- 
fested their  approval  of  plaintiff's  case  by  ap- 
plauding her  attorneys^  by  handdapping,  and  other 
means  in  the  presence  of  the  jury;  that  they 
shook  their  heads  and  smiled  and  frowned,  and 
by  other  facial  expressions  manifested  their  ap- 
proval or  disapproval  as  the  case  progressed;  that 
on  the  close  of  the  speeches  of  counsel  for  plain- 
tiff, there  was  a  vigorous  applause  by  handclap- 
ping  and  otherwise,  and  this  tended  to  influence 
the  jury;  that  inflammatory  utterances  were  made 
by  her  counsel;  that  the  case  was  talked  about 
in  the  presence  and  hearing  of  the  jury  by  the 
friends  of  the  plaintiff,  both  ladies  and  men, 
and  the  hope  and  belief  was  expressed  that  the 
plaintiff  would  win  her  case;  that  the  shops  and 
stores,  the  offices  and  public  places,  streets  and 
business  houses,  the  court-house  and  hotels  were 
filled  with  her  friends,  male  and  female,  talking 
and    commenting    about    the    case;    that    the    jury,    in 
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consequence,  did  not  take  time  to  consider  the 
verdict,  op  read  the  charge,  or  weigh  the  evidence, 
but  returned  with  a  verdict  for  plaintiff  within 
five  minutes  after  retiring;  that  its  delivery  was 
loudly  cheered,  and  she  and  her  attorneys  were 
openly  and  profusely  congratulated  on  the  result; 
that  the  public  sentiment  was  molded  in  •  plaintiff's 
favor  by  public  comment  on  the  streets  and  in 
the  press,  so  that  a  fair  and  impartial  trial 
was    not    had. 

The  sworn  statements  of  the  Clerk  of  the  Court 
and  of  the  jury  was  introduced  to  the  effect 
that  while  there  was  a  large  crowd  present,  and 
much  interest  manifested,  no  remarks  were  made 
by  spectators  in  the  presence  of  the  jury.  There 
was  applause  by  both  parties  in  the  court-room 
and  in  the  presence  of  the  jury,  which  the  Court, 
on  each  occasion,  suppressed,  and  on  each  occasion 
rebuked  the  audience.  The  jury  state  that  they 
were  in  nowise  and  to  no  extent  influenced  by 
these  manifestations.  Some  of  them  stated  that 
they  knew  public  feeling  was  high,  but  could  not 
tell  whether  it  preponderated  in  favor  of  one  side 
or  the  other;  that  they  were  not  approached  nor 
talked  to  by  the  friends  of  either;  that  the  Trus- 
tees, some  of  the  witnesses,  and  many  of  the 
friends  of  the  institution  appeared  in  court  with 
the  badge  of  the  institution  displayed  on  their 
bosoms  or  collars;  that  they  based  their  decision 
on    the    law    and    the    facts;     that    they    were    not 
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influenced  by  public  sentiment  or  manifestations, 
and  that  they  disapproved  of  the  applause  and 
considered  it  out  of  place.  Counsel  for  plaintiff 
states  that  the  first  applause  occurred  at  a  sharp 
answer  to  plaintiff's  attorney;  that  there  was  *  no 
applause  during  speeches,  but  laughter;  that 
there  was  never  any  applause,  but  hand-clapping, 
and  no  cheering  at  any  time,  and  that  the  ap- 
plause was  promptly,  checked  and  rebuked  when- 
ever it  occurred;  thal^  no  exception  was  taken 
to  any  of  it  at  any  time  by  defendant's  coun- 
sel. We  are  satisfied  that  the  efforts  of  counsel 
on  both  sides  merited  (if  the  propriety  of  the 
case  would  permit)  a  great  deal  more  applause 
than  was  in  fact  given.  Faint  echoes  of  their 
eloquence  has  even  reached  this  Court,  and  on 
this  feature  of  the  case,  the  parties  are  well  bal- 
anced. The  trial  Judge  overruled  the  motion  for 
a ,  new  trial,  and  we  must  assume  that  he  prop- 
erly exercised  his  discretion  in  so  doing.  He  was 
present  and  saw  the  entire  proceedings,  and  being 
satisfied  that  a  fair  trial  had  been  had,  he  did 
not  grant  a  new  trial,  and  we  cannot  see  that 
he    was    in    error. 

The    judgment    of    the    Court    below    is    affirmed, 
with    costs. 

24  P^39 
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Swift    v.    State. 
(Jachson.       May     12,     1902.) 

1.  Selling  Liquobs.  Licensed  dealer  may  not  eeU  *n  another  eouniy, 
A  liquor  dealer,  having  license  to  sell  in  one  county,  is  prop- 
erly convicted  of  unlawfully  selling  liquor  in  another  county 
where  he  has  no  license,  where  it  appears  that  his  agent, 
while  in  the  latter  county  making  collections,  gave  him  an  order 
over  the  telephone  for  liquor  for  a  customer,  although  the 
liquor  was  sent  from  the  former  county  and  delivered  to  the 
customer  through  the  agency  of  a  common  carrier,  and  the 
price  charged  to  the  customer. 

Case  cited:  Bryant  o.  State,  89  Tenn.,  581. 

2.  MiSDEMEAKOB.    All  partlcipanta  are  principals. 

All  participants  in  any  degree  in  the  commission  of  a  misde- 
meanor are  principals. 
Case  cited:  Atkins  v.  State,  95  Tenn.,  475. 


FROM       -LAKE. 


Appeal  in  error  from  the  Circuit  Court  of 
Lake    County.      W.    H.    Swiqgart,    J. 

Bullock    &     Timberlake     for     Swift. 

Attoeney    General    for    State. 

Caldwell,  J.  This  appeal  in  error  is  brought 
by  J.  B.  Swift  from  a  conviction  for  retailing 
liquor    in    Lake    County    without    license.      He    was 
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in  the  employment  of  Harman  &  Co.,  who  were 
retail  liquor  dealers  at  Obion  Station,  in  Obion 
County,    Tennessee. 

A  part  of  the  time  he  was  bai^tender  in  their  ^ 
saloon  at  that  place;  at  other  times  he  went  into 
Lake  County  as  their  agent  to  collect  debts  there 
due  to  them  for  liquors  previously  sold.  Neither 
he  nor  his  principals  had  license  to  sell  liquor 
in    Lake    County. 

On  one  occasion,  when  in  Lake  County  collect- 
ing; debts  for  liquors  previously  sent  there  by  his 
principals,  and  while  at  Blue  Bank  postoffice,  he, 
at  the  request  of  J.  P.  Hall,  telephoned  to  his 
principals  at  Obion  Station  to  send  to  Hall,  at 
Blue  Bank,  one  quart  of  whisky,  and  at  another 
time,  while  at  the  same  place,  he,  on  a  like 
request,  telephoned  them  to  send  Hall  half  a 
gallon  of  whisky.  The  whisky  was  sent  in  each 
case  as  requested,  Hall  receiving  it  as  purchaser 
on  a  credit.  Both  of  these  sales  were  made 
within  twelve  months  next  before  the  finding  of 
the    presentment    in    this    case. 

In  these  instances,  as  in  others,  Harman  & 
Co.  sent  the  whisky  from  their  saloon  at  Obion 
Station  by  hacks,  which  made  regular  daily  trips 
from  that  point  in  Obion  County,  to  Tiptonville, 
in  Lake  County,  carrying  passengers,  express,  and 
other  matters  from  Obion  County  to  Tiptonville 
and  way-stations  in  Lake  County,  including  Blue 
Bank. 
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The  hackman^s  part  in  the  matter  was  to  de- 
liver the  packages  of  whisky  intrusted  to  him  to 
the  parties  for  whom  they  were  intended.  He 
made    both    deliveries    to    Hall. 

This  is  the  substance  of  the  material  facts  dis- 
closed in  this  record.  From  them  we  have  no 
hesitation  in  holdin^^  that  the  sales  to  Hall  were 
made  in  Lake  County  by  Swift,  for  his  princi- 
pald,  and  that,  in  as  much  as  neither  he  nor 
they  had  license  to  sell  liquor  in  that  county, 
he  was  guilty  of  the  offense  of  which  he  .has 
been    convicted. 

In  all  essential  particulars  the  case  is  identical 
with  that  of  Bryant  v.  The  State,  89  Tenn., 
681. 

It  is  of  no  consequence  that  Swift  made  the 
sale  in  the  name  of  his  principals  rather,  than  in 
his  own  name,  for  in  misdemeanors  all  partici- 
pants are  deemed  principals  and  punished  as  such, 
without  reference  to  their  contractual  or  business 
relations  with  each  other.  Atkins  v.  The  State, 
95    Tenn.,    476. 

To  hold  differently  on  these  facts  would  be  to 
sanction  bold  attempts  to  evade  the  license  law, 
and  to  authorize  retail  liquor  dealers,  licensed  in 
one  county,  to  make  sales  in  every  other  countv 
in  the  State  without  license  in  any  of  them.  No 
construction  of  the  law  that  would  justify  such 
an    attempt    or    such    a    result    can    be    sound. 
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Only  those  sales  that  are  in  good  faith  effected 
in  the  comity  where  the  local  license  is  issued, 
are    protected    by    that    license. 

This  answers  the  objection  that  the  verdict  is 
not  sustained  by  the  evidence,  and  also  the  objec- 
tion to  the  charge  of  the  learned  Circuit  Judge, 
which  was  in  substantial  accord  with  the  views 
of    the    law    herein    expressed. 

Other  objections  will  be  passed  over  without 
mention.      None    of   them    are    tenable. 

Let    the    judgment    be    affirmed. 


61*  JACKSON : 


Goodwin  u  Ray. 


Goodwin  v.   Rat. 
(Jackson.      May   17,    1902.) 

Limitations,  Statute  of.  Does  not  run  between  baUor  and  baUee 
until  demand  U  made^  when. 

The  statute  of  limitations  does  not  be^in  to  run  against  the 
bailor,  in  favor  of  the  bailee,  until  the  former  has  made  de- 
mand, where  the  bailor  has  deposited  specific  money  to  be 
kept  by  the  bailee  in  a  safe  place  for  the  bailor's  benefit, 
without  any  right  on  the  part  of  the  bailee  to  use  or  convert 
same. 

Code  construed:  §4477  (S.);  J  3477  (M.  A  V.);  12780  (T.  A  S.). 

Case  cited:  Moore  v.  Fitzpatrick,  7  Baz.,  350. 


FROM    MADISON. 


Appeal  in  error  from  Circuit  Court  of  Madison 
County.      Levi  S.    Woods,   J. 

J.    M.    Tboutt  for  Goodwin. 

C.    G.    Bond  for  Ray. 

Wilkes,  J.  This  is  an  action  begun  before  a 
Justice  of  the  Peace  upon  a  writing  in  the  follow- 
ing  words  and   figures: 
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<<  Phoebe  Goodwin,  colored,  has  one  hundred  and 
twenty  dollars  in  the  safe  for  her  benefit.  Febru- 
ary  20,    1888.      This   is   all    she   has   at   this   time. 

*'J.    O.    Ray." 

Phoebe  Goodwin  died  in  1901,  and  James  Good- 
win is  her  administrator.  After  his  qualification  as 
such  administrator,  he  made  demand  of  the  defend- 
ant, Ray,  for  the  money,  and  it  being  refused,  suit 
was  brought.  Defendant  claimed  to  have  paid  the 
amount  to  Phoebe  Goodwin  in  her  lifetime,  but  there 
is  no  evidence  except  his  own  testimony  to  that 
effect,   and   this  was   by  the   Court   excluded. 

In  the  Circuit  Court  the  cause  was  tried  before 
a  jury.  The  trial  Judge,  among  other  things, 
charged:  ''1  charge  now  that  this  paper  created  as 
between  Ray  and  Phoebe  Goodwin  a  bailment,  and 
the  defendant  would  have  the  money  in  his  posses- 
sion as  a  gratuitous  bailee,  and  the  said  Phoebe 
Goodwin  had  the  right  at  any  time  after  thus  de- 
positing her  money  to  go  and  demand  it  from  the 
defendant,  and  the  statute  of  limitations  would  com- 
mence running  from  the  time  she  had  the  7'ight  to 
demand  the  money,  and  not  from  the  date  of  any 
demand  made  by  her  or  by  the  plaintiff,  and  no 
demand  was  necessary  to  put  the  statute  of  limita- 
tions  in    force,"    etc. 

This  is  assigned  as  error.  The  learned  Judge 
was  no  doubt  guided  in  his  action  by  the  statute. 
Shannon's   Code,    §  4477,    which  is   in   these   words: 

*<  When  a   right  exists  but   a  demand   is  necessary 
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to  entitle  the  party  to  an  action,  the  limitation 
oommences  from  the  time  the  plaintiff's  right  to  make 
the  demand  was  completed,  and  not  from  the  date 
of  the  demand.'' 

Whatever  may  be  the  proper  constraotion  of  this 
statute,  and  when  the  <' right  to  make  the  demand 
may  be  completed"  in  the  sense  of  the  statute,  we 
need  not  decide,  as  we  are  of  opinion  the  statute 
does  not  apply   to  a  case   like  this. 

This  is  a  special  deposit  of  specific  money  made 
for  the  benefit  of  the  depositor  and  as  her  property. 
No  permission  or  authority  is  expressly  or  impliedly 
given  to  the  bailee  tr>  use  it.  He  is,  when  the 
money  is  received,  a  gratuitous  bailee,  holding  the 
specific  property  in  his  safe  for  the  benefit  of  the 
bailor.  He  does  not  in  any  sense  become  debtor 
of  the  bailor.  If  the  money  is  lost  without  negli- 
gence on  his  part,  there  is  no  liability  on  him  to 
replace  it,  but  unless  it  is  so  lost  his  obligation  is 
to  return  it  on  demand.  Until  demand  made,  no 
right  of  action  accrues.  Moon  v.  Fitzpairichy  T 
Bax.,  350.  Until  such  demand  and  refusal,  the 
statute  of  limitations  does   not  begin   to  run. 

It  is  true  there  are  many  cases  of  bailment  in 
which  the  statute  does  run  and  where  no  demand  is 
necessary  either  to  authorize  suit  or  to  put  the  stat- 
ute in  operation,  as,  for  instance,  when  the  bail- 
ment is  for  a  definite  time,  or  when  the  bailee  con- 
verts the  property,  and  this  becomes  known  to  the 
depositor,    or   when    an    adverse    claim  is    set   up  by 
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the  bailee  and  made  known  to  the  depositor,  and 
other  cases.  In  such  cases  the  bailee  puts  himself 
in  the  attitude  of  converting  the  property  and  be- 
coming debtor  to  the  depositor,  and  the  right 
of  action  accrues  without  demand.  But  in  the  pres- 
ent case  the  relation  of  creditor  and  debtor  does 
not  exist  before  demand  made,  and  the  statute  does 
not  apply,  because  of  the  nature  of  the  transaction 
and  the  relative  right  and  obligation  of  the  parties. 
The  judgment  of  the  Court  below  is  reversed  and 
cause  remanded  for  a  new  trial.  The  appellee  will 
pay  costs  of  appeal. 


618  JACKSON ; 


Memphis  St.  By.  v.  Wilson. 


Memphis    St.    Ry.    Co.    v.    Wilson. 
(Jackson.       May     19,     1902.) 

1.  Chargb  of  Coubt.    CoTisidered  cu  an  eTitirely. 

In  determining  whether  the  Court's  charge  is  erroneous,  it  will 

be  considered  as  an  entirety,  and  not  by  detached  portions. 

(P08t,  pp.  620,  62L) 
Cases  cited:  State  v.  Cagle,  2  Hum.,  416;  Clark  v.  Thomas,  4 

Heis.,  410;  Railroad  v,  Humphreys,   12  Lea,  205;  Railroad  v. 

Pugh,  97  Tenn.,  624;  Railroad  t?.  Wyrick,  99  Tenn.,  505. 

2.  Sams.  Correct  om  to  mvtfual  and  concurrent  proximate  negUgence. 
In  an  action  against  a  street  railway  company  by  a  person  in- 
jured by  a  collision  of  yehicles  at  a  road  crossing,  the  Court's 
charge  upon  the  subject  of  negligence  is  not  erroneous  whicK 
states  in  substance  and  effect  that  plaintiff  cannot  recover 
unless  defendant  did  some  act  or  omitted  some  duty  that  prox- 
imately caused  the  collision  and  injury,  and  not  then,  if  his 
own  negligence  concurred  with  plaintiff's  and  contributed  like- 
wise proximately  to  the  same  result.     (Post,  pp.  620,  621.) 

Cases  cited:  Saunders  v.  Railroad,  99  Tenn.,  135;  Barr  t;.  Rail- 
road, 105  Tenn.,  547;  Nashville  v.  Norman,  antet  p.  324. 

3.  Samb.    Not  erroneous  as  requiring  too  high  degree  of  care  of  street 

raUway  company. 
In  an  action  against  a  street  railway  company  by  a  person  in- 
jured by  collision  of  vehicles  at  road  crossing,  the  Court's 
charge  is  not  erroneous  as  requiring  too  high  a  degree  of  care 
of  the  street  railway  company  to  avoid  collisions  at  crossings, 
which  states  that  the  motorman,  on  approaching  a  crossing, 
must  have  his  car  under  reasonable  control,  so  as  to  be  able  to 
stop  it  and  avoid  collisions,  where  this  statement  is  followed 
and  explained  by  other  language  which  implies  that  the  motor- 
man  is  required  to  keep  a  lookout  ahead  on  approaching  cross- 
ings and  to  exercise  ordinary  care  to  see  persons  and  vehicles 
using  or  about  to  use  the  crossing,  and  to  have  his  car  under 
such  control  as  to  enable  him  to  avoid  collisions  with  such  per-  • 
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sons  and  Tehides  as  are  using  or  about  to  use  the  crossing  in 
the  exercise  of  due  care  on  their  part.     {Post,  pp,  621-623,) 

Cases  cited:  Citizens*  Rapid  Transit  Co.  v,  Seigrist,  96  Tenn., 
119;  Saunders  v.  Railroad,  99  Tenn.,  130. 


FROM     SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of 
Shelby    County.      L.    H.    Estbs,    J. 

Wright,    Pbtebs    &    Wright    for    St    Ry.  Co. 

Jerre  Hornb  and  Gantt  &  Patterson  for 
Wilson. 

Caujwell,  J.  This  is  an  appeal  in  error, 
prosecuted  by  the  Memphis  Street  Railway  Com- 
pany from  a  judgment  for  $2,250.00,  obtained 
against  it  by  Ed  Wilson,  as  damages  for  personal 
injuries  received  by  him  in  a  collision  of  one  of 
the  company^s  electric  cars  with  his  horse  and 
wagon  and  himself  at  the  crossing  of  streets  on 
which    he    and    the    car    were    traveling    respectively. 

The    controlling    facts    of    this    record    are    to    be 

found    in    an    opinion    delivered    by    Judge    McAlister 

on     a     former      appearance      of      the     case     in     this 

Court,    and    reported    in    105    Term.,    at    pp.    74    to 

.85,    inclusive. 
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The  fourth  and  fifth  assipiment  of  errors,  now 
made,  assail  tibe  charge  to  the  jury,  for  the  rea- 
son, as  assigned,  that  it  ignored  the  doctrine  of 
mutual  negligence,  and  authorized  a  recovery  on 
condition  of  proximate  negligence  on  the  part  of 
the  defendant,  without  reference  to  the  presence 
or  absence  of  the  negligence  on  the  part  of  the 
plaintifF. 

If  this  criticism  be  just,  the  charge  is  fatally 
erroneous.  For  it  is  well  settled  that  no  right 
of  action  accrues  at  coromon  law  for  an  injury 
resulting  proximately  from  the  mutual  negligence 
of  the  injured  person  and  another;  and,  conse- 
quently, that,  in  a  common  law  action,  as  this 
is,  a  defendant  whose  negligence  contributed  proxi- 
mately to  the  plaintiff's  hurt,  is  not  legally  re- 
sponsible therefor  if  the  plaintiff  was  also  guilty 
of  proximate  negligence.  Proximate  contributory 
negligence  on  the  part  of  the  plaintiff  in  such 
a  case  bars  his  action.  Saunders  v.  Railroad,  99 
Tenn.,  135;  Barr  v.  Railroad,  105  Tenn.,  647; 
Nashville  v.  Norman,  ante,  824,  and  authorities 
cited    in    those    cases. 

But  the  charge,  when  considered  as  an  entire^, 
as  it  must  be  (State  v.  Cagle,  2  Hum.,  416; 
Clarh  V.  Thomas,  4  Heis.,  419;  Railroad  v. 
Humphreys,  12  Lea,  205;  Railroad  v.  Pugh,  97 
Tenn.,  624;  Railroad  v.  Wyrich,  99  Tenn.,  505), 
is  not  properly  subject  to  the  objection  ui^ed 
against    it 
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The  charge^  in  fact,  states,  more  than  once,  in 
substance  and  effect,  that  no  recovery  can  be  had 
against  the  defendant  uhl^s  it  shall  be  found 
to  hare  made  some  omission  of  duty  and  thereby 
been  guilty  of  negligence  that  proximately  con- 
tributed to  the  collision;  and,  further,  that  such 
negligence  on  its  part  will  not  render  it  liable 
for  the  injury  resulting  to  the  plaintiff  if  he 
shall  be  found  to  have  been  guilty  of  proximate 
contributory  negligence,  because  such  negligence  on 
his    part    bars    his    action. 

The  sixth  assignment  of  error  makes  the  objec- 
tion that  the  trial  Judge,  in  another  part  of  his 
charge,  imposed  upon  the  company  the  burden  of 
"an  insurer"  against  all  injuries  resulting  from 
collisions  at  street  crossings.  This  criticism,  like 
that  just  considered,  is  fatal,  if  justified  by  the 
record;  for  no  company  can  legally  be  held  to 
so  high  a  responsibility  as  that  indicated  in  this 
assignment.  However,  in  this  instance,  as  in 
that,  the  Court's  instruction  on  the  point  in  ques- 
tion, considered  as  a  whole,  will  not  admit  of 
the    construction    placed    on    it    by    the    company. 

The  first  sentence  of  this  particular  instruction, 
and  that  upon  which  the  assignment  is  based,  is 
in    this    language : 

*lt  was  the  duty  of  the  motorman,  Stordevant, 
on  approaching  the  crossing,  ...  to  have  his 
ear    utider    such    reasonable    control    as    to    be    able 
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to  stop  it,  and  avoid  colliding  with  any  one 
who    was    using    the    crossing." 

This  sentence  is  immediately  followed  by  farther 
direction  that  is  substantially  the  same  as  that 
given  on  the  former  trial,  with  the  qualification 
suggested  by  this  Court  on  the  former  appeal  in 
error     (105    Tenn.,    pp.     80    and    81),    namely: 

"It  was  also  the  duty  of  the  motorman  to  be 
on  the  lookout  ahead  as  he  approached  the  Macon 
road,  and  to  have  seen  what  any  ordinarily  care- 
ful, prudent  motorman  would  have  seen  of  vehi- 
cles and  persons  using  the  Macon  road,  and 
about  to  use  the  crossing,  in  a  way  that  would 
make    the    danger    of    a    collision    probable. 

"If  no  one  was  in  range  of  his  vision,  or  if 
no  one  was  near  enough  to  and  approaching  the 
track  to  make  the  danger  of  a  collision  proba- 
ble, he  had  the  right  to  proceed  on  his  way 
across  the  Macon  road,  and  to  assume  that  if 
anyone  was  approaching  the  crossing,  that  they 
would  have  their  vehicle  under  proper  control, 
and  would  exercise  ordinary  care  to  avoid  a 
collision,  and  no  mistake  that  Sturdevant  made 
in  regard  to  these  two  rightful  assumptions,  as 
to  how  Wilson  or  anyone  else  \vould  act  in  ap- 
proaching the  railway  crossing  could  be  charged 
as  negligence;  so  that  if  he  complied  with  the 
requirements  of  law  as  just  charged  he  was  not 
guilty  of  negligence,  unless  you  find  from  the 
evidence  that  the  motorman  was  running  his  car 
at    an    unreasonable    rate    of    speed    in    view    of    the 
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nearness  to  the  Macon  road  crossing,  and  that, 
by  reason  of  the  speed  at  which  he  was  running 
he  put  it  beyond  his  power  to  control  his  car 
and  stop  when  the  danger  of  a  collision  became 
apparent." 

And  the  instruction  in  relation  to  the  motor- 
man's  control  of  his  car  concludes  with  these 
words: 

"It  was  the  duty  of  the  motorman  to  have  his 
car  under  such  reasonable  control  as  he  ap- 
proached the  crossing  at  the  Miacon  road  as  to 
be  able  to  stop,  if  necessary,  and  to  allow  per- 
sons, who  were  exercising  ordinary  and  reasonable 
care,  and  were  driving  at  a  reasonable  rate  of 
speed,  and  had  reached  the  crossing  before  he 
did,    to    pass    over    in    safety." 

Thus  it  is  seen  that  the  charge  falls  far  short 
of  placing  on  the  company  the  unwarranted  and 
extreme  measure  of  responsibility  that  would  at- 
tach to  one  occupying  the  position  of  "an  in- 
surer." 

On  the  contrary,  it  comes  within  the  rule 
heretofore  announced  in  this  case,  in  Citizens' 
Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.,  119, 
and    in    Saunders    v.    Railroad^    99    Tenn.,    130. 

Of  the  other  assignments  of  error,  it  is  suffi- 
cient to  say  that  all  of  them  have  undergone 
critical  examination  by  the  Court,  and  that  none 
of  them  have  been  found  to  present  any  ground 
for    reversal. 

Let    the    judgment    be    affirmed. 
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K.    OF    P.    V.    Steele. 
(Jackson.       May     19,     1902.) 

1.  JuBT  Trial.    CfuUlenge  of  jurors, 

[Jaless  an  objectionable  juror  has  been  forced  upon  him  after 
hifl  peremptory  challenges  Are  exhausted,  a  party  cannot  com- 
plain of  the  Court's  error  in  compelling  him  to  peremptorily 
challenge  an  incompetent  juror.     (PoH,  pp.  627,  S28,) 

Case  cited:  Wooten  v.  State,  99  Tenn.,  189. 

2.  EyiDEVoa.    Expert  opinions  upon  hypothetical  case. 

It  is  competent  for  physicians,  as  experts,  to  express  an  opinion 
as  to  the  cause  of  death,  either  from  their  personal  knowledge 
of  the  facts  of  the  case  or  upon  a  hypothetical  statement  of 
the  symptoms  of  the  disease  as  detailed  by  other  witnesses; 
but  it  is  improper  to  embrace  in  the  hypothetical  case  sub- 
mitted for  the  opinion  of  experts  such  facts  as  the  jury  are  as 
competent  as  the  experts  to  judge  of.     (Po«t,  pp.  629,  630.) 

Case  cited:  Gibson  v.  Gibson,  9  Yer.,  331. 

8.  Samb.  £rroueotM  maUwds  in  introdicctlon  o/,  not  cause  for 
reversal,  when. 
While  it  is  improper  to  embody  in  a  hypothetical  case  for  the 
opinion  of  experts  facts  proper  only  for  the  jury's  determina- 
tion, along  with  other  facts  proper  for  expert  opinion,  still  a 
party  who  has  first  resorted  to  the  improper  method  of  exam- 
ination cannot  complain  that  his  adversary  has  adopted  the 
same  method  in  rebuttal,  and  cannot  Insist  upon  the  with- 
drawal of  the  improper  evidence  thus  introduced  by  himself 
and  his  adversary  after  he  has  made  the  experiment.  (Poet, 
pp.  630,  631,) 

4,  Chaboe  of  Coubt.    I^eed  not  explain  preponderance  of  evidence. 
The  Court  having  correctly  charged  that  plaintiff  must  sustain 
his  case  by  a  mere  preponderance  of  the  evidence,  is  not  in 
error  for  failure  to  explain  what  is  meant  by  the  phrase  '*  pre- 
ponderance of  evidence."    Such  terms  as  **  preponderance  of 
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evidence"  and  ** reasonable  doubt"  are  so  plain  and  well  un- 
derstood that  any  attempt  to  explain  them  in  apt  to  confuse. 
These  are  expressions  that  the  most  ordinary,  as  well  as  the 
most  critical,  mind  can  equally  understand.    (Post,  p.  631.) 


FBOM     SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of 
Shelby    County.      L.    H.    Estes^    J. 

F.    P.     PosTON    for    K.  of    P. 

Geeer    &    Greer    for    Steele. 

Wilkes,  J.  This  is  an  action  upon  an  in- 
surance policy  on  the  life  of  J.  K.  Steele,  the 
husband  of  the  plaintiff.  There  was  a  trial 
before  a  jury  in  the  Court  below  and  a  verdict 
and  judgment  for  $3,000.00,  the  amount  of  the 
policy,  and  the  defendant  order  has  appealed  to 
this    Court,     and    assigned    errors. 

The  cause  has  been  before  this  Court  twice  at 
former  times  and  reversed  for  errors  not  going 
to    the    merits. 

There  was  a  by-law  of  the  order  that  if  the 
assured's  death  was  caused  or  superinduced  by  the 
use  of  liquor,  narcotics,  or  opiates,  or  was  the 
result  of  suicide,  whether  the  insured  was  sane 
or     insane,     then     the     amount     to     be     paid     should 
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be  only  a  proportionate  amount  of  the  entire  snm 
provided  in  the  policy.  It  was  defended  by  plea 
that  the  insured's  death  was  the  result  of  suicide, 
or  was  caused  by  the  use  of  liquors,  narcotics, 
or  opiates,  within  the  terms  of  the  by-law,  and 
that,  as  a  consequence,  the  company  was  only 
liable  for  $780.12,  as  the  proportionate  amount 
collectible  on  the  policy  in  that  event,  and  this 
much     the     company     was     willing     and     offered     to 

pay- 

The  insured  was  found  dead  in  his  room  at 
his  boarding-house,  about  9  o'clock  on  the  morn- 
ing of  April  8,  1897.  He  was  partly  undressed 
and  the  bed  was  turned  down.  Near  the  bed 
was  a  table  or  dresser^  and  near  this  was  a 
chair  in  which  insured  had  been  sitting;  there 
was  a  box  or  vial  on  the  dresser  by  the  side 
of  the  chair  labeled  morphine.  When  found,  in- 
sured had  pitched  forward  partly  out  of  his 
chair,  the  side  of  his  face  and  part  of  his  body 
lying  on  the  floor;  his  face  was  much  discolored 
with  a  bluish  black  appearance,  and  a  slip  was 
lying  imder  his  body,  on  which  was  written  in 
pencil,  "Annie,  my  dear  wife,  life  is  too  burden- 
some for  me  to  bear."  He  had  a  lead  pencil 
grasped    between    his    fingers. 

He  was  without  money  and  was  in  arrears  for 
board,  and  had  asked  indulgence  of  his  landlady. 
There  was  no  fire  or  gas  in  his  room.  There 
was    the    empty    vial    on    the     dresser    labeled    mor- 
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phine,  and  there  was  the  slip  of  paper  as  before 
stated.  There  was  evidence  tending  to  show  that 
he  had  attempted  suicide  by  taking  morphine 
three  times  previously  at  another  hotel,  when  the 
proprietor  told  him  if  it  was  his  purpose  to 
commit  suicide,  he  would  prefer  that  he  would 
go  somewhere  else  to  do  it.  Steele  then  left 
the    hotel. 

It  is  not  assigned  that  there  was  no  evidence 
to    support    the    verdict. 

The  first  error  assigned  is  that  the  Court  com- 
mitted   error    in    empanelling    the    jury. 

Twelve  men  were  placed  in  the  box,  and  after 
examination  were  passed  by  the  plaintiff,  and  then 
examined  by  defendant.  A  person  by  the  name 
of  Dean  was  examined^  and  in  answer  to  ques- 
tions put,  said  in  substance  that  he  would  not 
find  for  the  defendant  company  upon  circumstantial 
evidence,  but  would  do  so  upon  a  preponderance 
of  the  evidence.  His  answers  not  being  satis- 
factory to  the  defendant,  he  challenged  the  juror 
for  cause,  but  the  Court  refused  to  sustain  the 
challenge,  and  defendant  thereupon  challenged  the 
juror  peremptorily,  and  his  place  was  filled  by 
another,    who    was    satisfactory. 

The  defendant  afterward  challenged  Juror  Wal- 
ker peremptorily,  but  accepted  others  as  satisfac- 
tory. The  defendant  at  length  challenged  Juror 
Bond  peremptorily,  when  he  was  told  by  the 
Court    that    his    challenges     were     exhausted,    where- 
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Upon  counsel  for  defendant  stated  that  he  had 
no  objection  to  the  Juror  Bond,  but  made  the 
challenge  peremptorily  simply  to  preserve  the  point, 
and  this  was  more  elaborately  explained  by  the 
Court,  with  the  assurance  that  counsel  for  de- 
fendant had  no  objection  to  the  juror,  but  wanted 
int'vely  to  preserve  his  rights  to  his  peremptory 
challenges. 

It  is  said  that  this  was  error.  We  are  of 
the  opinion  that  it  was  not.  The  defendant  was 
not  prejudiced  by  the  action  in  regard  to  Juror 
Dean,  since  he  was  not  on  the  jury.  He  was 
not  prejudiced  by  the  refusal  of  the  trial  Judge 
to  permit  him  to  challenge  Juror  Bond  because 
this  juror  was  satisfactory  to  him,  and  he  was 
not  in  the  make-up  of  the  jury  compelled  to 
accept     any     objectionable     person. 

Thompson,  in  his  work  on  Juries,  page  399, 
says:  "Something  more  must  be  shown;  that 
after  the  peremptory  challenges  were  exhausted, 
some  objectionable  person  took  his  place  on  the 
jury  who  would  otherwise  have  been  excluded  by 
a  peremptory  challenge."  In  accord  with  this  is 
the  case  of  Wooten  v.  The  State,  15  Pickle,  189, 
and  cases  there  cited.  See,  also,  N.  W.  Pac.  B. 
R.  V.  Hubert,  116  U.  S.,  624;  Haynes  v.  Mis- 
souri 120  IT.  S.,  71;  Hoft  v.  People  of  Ut/ih, 
129  U.  S.,  430;  Ex  Parte  Sife,  123  U.  S., 
131. 


APRIL  TERM,  1902.  629 

K.  of  P.  V.  Steele. 

It  is  said  that  the  Court  allowed  medical  men 
to  testify  as  experts  as  to  the  cause  of  insured's 
death  upon  a  hypothetical  case.  It  appears  that 
defendant  himself  brought  out  evidence  of  this 
character,  and  was  followed  along  the  same  line 
by  the  plaintiff  with  other  witnesses,  and  there 
was  a  conflict  of  testimony.  Defendant  moved  to 
reject  all  testimony  given  by  the  doctors  upon 
hypothetical  cases  put,  and  asked  to  have  such 
testimony  excluded,  and  that  the  jury  would  not 
consider  the  same,  which  was  by  the  Court  over- 
ruled. 

The  contention  is  that  it  was  not  a  case  for 
expert  testimony;  that  the  surrounding  circum- 
stances were  apparent  to  any  one,  and  that  the 
jury  could  judge  from  them  whether  it  was  a 
case    of    suicide    from    taking    morphine    or    not. 

We  are  of  opinion  that  this  objection  is  not 
well  taken.  It  is  true  that  any  person  could 
form  an  opinion  on  this  subject,  basing  it  on 
what  was  found  in  the  room  and  the  position 
of  the  dead  man,  and  it  was  error  to  embrace 
such  fact  in  the  hypothetical  statement,  but  the 
doctors  went  beyond  this  and  expressed  opinions 
based  on  the  condition  and  appearance  of  '  the 
body  and  the  well-known  effects  and  results  of 
narcotic  poison.  In  other  words,  they  judged  not 
from  the  surroundings  altogether,  but  also  from 
the  appearance  of  the  body,  and  their  knowledge 
of    the    result    of    such    poison,     which    would    only 
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be  in  the  possession  and  grasp  of  an  expert  pro- 
fessional   man. 

In  Rogers  on  Expert  Testimony,  Sec.  49,  it 
is  said:  '^The  opinion  of  physicians  are  also  re- 
ceived as  to  the  cause  of  death  of  any  particular 
person,  such  opinions  being  founded  either  on 
personal  knowledge  of  the  facts  of  the  case,  or 
upon  a  statement  of  the  symptoms  of  the  disease 
as  detailed  by  others.  If  such  opinions  were  not 
received,  it  would  be  impossible,  in  many  cases, 
to  know  the  cause  or  manner  of  death,  especially 
in  those  cases  where  there  were  no  persons 
present  at  the  time  of  the  death."  In  support  of 
this  view,  see:  Gibson  v.  CHbson,  9  Yerg.,  331; 
2  (17);  People  v.  Detroit  Post  &  Tribune  Co,, 
64  Mich.,  457;  Fort  v.  Brown,  46  Barb.,  366; 
in  re  Jaocott's  will,  53  Hun.,  634;  Threlheld  v. 
Bascomb,  36  Vt,  398;  Mayor  v.  Bight,  63 
Mich.,    82. 

While  it  was  error  to  embrace  in  the  hypo- 
thetical ease  the  facts  regarding  the  condition  of 
the  room  and  articles  found  in  it,  and  such 
other  facts  as  did  not  call  for  expert  opinion, 
still  this  was  first  done  by  the  defendant,  and 
he  cannot  be  heard  to  complain  that  the  plain- 
tiff pursued  the  same  course  of  examination  in 
rebuttal,  nor  can  he  be  allowed  to  withdraw  his 
own  as  well  as  his  adversaries'  examination  along 
that    line. 
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It  is  said  it  was  error  to  submit  to  the  jury 
the  question  of  the  sanity  or  insanity  of  J.  K. 
Steele,  in  as  much  as  that  question  was  not 
involved.  We  think  that  under  the  pleadings  and 
the  provisions  of  the  by-law,  this  was  not  error, 
but  if  it  was,  it  is  not  reversible,  because  no,t 
material. 

It  is  said  that  the  Court,  while  he  correctly 
charged  that  a  mere  preponderance  of  evidence 
was  all  that  was  required  upon  the  issue  pre- 
sented, did  not  anywhere  explain  to  the  jury 
what    was    meant    by    preponderance    of    evidence. 

The  term  preponderance  of  evidence  and  reason- 
able doubt  are  so  plain  that  an  attempt  to  explain 
either  is  apt  to  lead  to  confusion.  These  are 
expressions  that  the  most  common  as  well  as  the 
most  critical  mind  can  equally  imderstand,  and 
no    explanation    can    make    them    plainer. 

We  -are  of  opinion,  without  setting  out  the 
specific  statement  made  by  the  trial  Judge,  that 
he'  sufficiently  laid  down  the  rules  by  which  the 
jury  were  to  be  governed  in  weighing  the  testi- 
mony and  giving  credit  to  the  statements  of  wit- 
nesses, and  the  instruction  that  a  preponderance 
of  the  evidence  was  sufficient  to  base  their  ver- 
dict   on    was    sufficiently    plain    and    full. 

Upon  the  whole  case  we  see  no  error,  and 
the  judgment  of  the  Court  below  is  affirmed,  with 
costs. 
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Memphis    St.    Ky.    Co.    v.    Nobeis. 
(Jackson.      May    19,    1902.) 

1.  Supreme  Coubt.     Will  not  reverse  on  the  faeta  aXone^  when. 
This  Court  will  not  set  aside  the  verdict  of  a  jury  where  there 

is  evidence  to  support  it,  although  the  Court  may  be  of  opin- 
ion that  the  evidence,  as  a  whole,  preponderates  against  the 
verdict. 

2.  Charge  of  Court.    Not  erroneous  cu  to  diUiea  of  motonnan  at 

crussinga,  when. 
In  an  action  by  a  passenger  on  a  street  car  against  the  company 
for  an  injury  sustained  in  consequence  of  a  collision  with  a 
dray  at  a  crossing,  the  controversy  being  as  to  whether  the 
car  ran  into  the  dray  or  the  dray  into  the  car,  it  is  not  error 
of  which  the  defendant  can  complain  for  the  Court  to  charge 
that  the  motorman  and  drayman  had  equal  rights  at  the  cross- 
ing, and  were  each  equally  bound  to  keep  lookout  for  the 
other,  and  to  avoid  collision  with  the  other,  and  that  plaintiff 
was  entitled  to  recover  only  of  the  one  by  whose  fault  the  col- 
lision occurred. 


FBOM     SHELBY. 


Appeal     in     error     from     the      Circuit     Court     of 
Shelby    County.      L.    H.    Estes^    J. 
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Wkight,    Petebs    &    Wbioht    for    Street    Ry.    Co. 
Hancock    &    Poston    for    Norris. 

Wilkes^  J.  This  is  an  action  for  damages  for 
personal  injuries.  There  was  a  trial  before  a 
jury  in  the  Court  below  and  verdict  and  judg- 
ment for  $500,  and  the  Street  Railway  Company 
has    appealed    and    assigned    errors. 

The  plaintiff  was  a  passenger  upon  one  of 
the  cars  of  the  Street  Railway  Company  when 
it  collided  with  a  dray  at  a  street  crossing,  and 
he  was  quite  badly  injured  by  being  struck  with 
the  shafts  of  the  dray.  The  plaintiff's  theory  is 
that  the  car  was  proceeding  at  a  rapid  rate  on 
a  down  grade,  while  the  dray,  pulled  by  a  mule 
and  driven  by  a  negro,  crossed  the  track  at  the 
interse(3tion  of  two  streets.  The  mule,  according 
to  plaintiff's  contention,  was  going  at  a  slow  trot 
and  aU  of  the  dray  had  cleared  the  tracks,  which 
were  double,  except  the  rear,  or  tail  pieces,  when 
the  car  struck  it  and  whirled  it  around  in  a 
circle  and  the  shafts  were  thus  thrust  into  the 
car,  striking  the  plaintiff  where  he  stood  and 
breaking    his    leg. 

The  defendant's  theory  is  that  the  dray  dashed 
into  the  rear  of  the  .  car,  and  the  shafts  and 
mule's  head  protruded  in  among  the  passengers, 
and  thus  the  injury  occurred,  and  there  is  evi- 
dence tending  to  show  that  the  negro  was  driving 
the    dray    rapidly    and    proof    that    as    he    drew    near 
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the  car  he  increased  his  speed  and  dashed  rapid- 
ly   into    the    car. 

These  two  theories  being  submitted  to  the  jury, 
it  found  in  favor  of  the  plaintiff,  and  it  is 
conceded  that  there  is  some  evidence  to  sustain 
plaintiff's  theory,  though  it  is  insisted,  and  we 
think  very  plausibly,  that  the  weight  of  the 
evidence  supports  defendant's  contention.  In  any 
event  it  is  not  insisted  there  is  no  evidence  to 
support  the  verdict,  and  unless,  therefore,  there 
is  an  error  in  the  charge  or  admission  of  evi- 
dence,   the    verdict    must    stand. 

It  will  appear  at  a  glance  that  the  crucial 
question  in  the  case  is  whether  the  car  negligent- 
ly ran  against  the  dray,  or  whether  the  dray 
was    negligently    driven    against    the    car. 

It  is  said  that  the  charge  of  the  Court  was 
erroneous  in  that  it  put  upon  the  Street  Car 
Company  a  higher  degree  of  care  and  diligence 
than  the  law  implies.  Taking  the  charge  as  a 
whole,    we    do    not    think    it    is    erroneous. 

The    Court    charged    as    follows: 

^^The  drayman  and  the  motorman  each  had 
equal  rights  to  use  Linden  Street  where  the  other 
street  crossed  it,  but  as  both  could  not  use  the 
crossing  at  the  same  time,  the  law  makes  it  the 
duty  of  the  drayman,  and  also  of  the  motorman, 
on  approaching  the  crossing,  to  have  their  vehicles 
under  control,  and  to  run  up  to  and  over  the 
crossing     at    such     a     rate     of    speed     as     to     enable 
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them  to  stop  when  necessary  to  do  so  in  order 
to    avoid    a    collision* 

"If  either  of  them  neglected  to  do  this,  then 
the  one  failing  to  do  so  would  be  guilty  of 
negligence.  And  if  the  negligence  was  the  cause 
of  the  plaintiff^s  injuries,  then  he  must  look  to 
the  one  negligently  inflicting  such  injuries  upon 
him    for    a    redress    of    such    injuries." 

Again: 

"If  you  find  from  a  preponderance  of  the 
evidence  that  the  car  did  run  into  the  dray  as 
it  was  attempting  to  cross  the  track  in  front  of 
the  car,  and  that  this  was  the  cause  of  the* 
dray  being  thrown  against  plaintiff,  by  which  his 
leg  was  broken,  the  collision  of  the  car  with 
the  dray  brought  about  in  a  way  just  described, 
and  as  claimed  by  plaintiff,  would  be  such  an 
act  of  negligence  on  the  part  of  the  motorman 
as  would  make  the  railroad  liable  for  plaintifPs 
injuries,  although  you  also  find  the  drayman  was 
negligent  in  trying  to  cross  Linden  Street  in 
front  of  the  car,  and  your  verdict  should  be  for 
the    plaintiff,    Norris. 

"On  the  other  hand,  if  you  .find  from  the  pre- 
ponderance of  the  evidence  that  the  car  did  not 
collide  with  the  dray  as  the  driver  waa  attempt- 
ing to  cross  Linden  Street  on  a  street  crossing, 
but  that  the  driver  of  the  dray  was  driving 
north  on  the  cross  street,  and  when  the  car  had 
gotten    on    the    crossing,    the    driver    negligently  drove 
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his  dray  into  the  south  side  of  the  car,,  and 
near  the  rear  of  the  car,  and  that  this  was  the 
cause  of  the  injuries  to  plaintiff,  Norris,  then 
the  driving  into  the  car  would  be  such  an  act 
of  negligence  on  the  part  of  the  driver  as  would 
make  him  liable  for  plaintiff's  injuries,  and  your 
verdict    should    be    for    the    defendant    railroad." 

It  is  proper  to  remark  that  the  case  has  been 
treated  as  if  the  controversy  was  between  the 
Street  Car  Company  and  the  drayman,  whereas, 
it  is  between  the  Street  Car  Company  and  one 
of  its  own  passengers,  and  the  Street  Car'  Com- 
pany would,  therefore,  be  held  to  a  higher  de- 
gree of  care  and  diligence  than  if  the  controversy 
was  with  the  drayman  crossing  the  street.  But 
while  this  is  so,  we  do  not  think  the  charge  as 
a  whole  is  erroneous,  while  detached  portions  of 
it  might  be  construed  as  meaning  that  the  motor- 
man  must  have  .his  car  under  absolute  control, 
so  as  in  any  event  and  all  contingency  to  pre- 
vent a  collision;  yet,  taken  as  a  whole,  it  can- 
not be  so  understood,  but  the  contentions  of  both 
parties  are  put  in  a  plain  and  simple  manner 
before  the  jury,  and  they  are  told  in  substance 
that  if  plaintiff's  contentions  are  correct,  the  road 
is  liable,  but  if  the  defendant's  theory  is  correct, 
it    is    not. 

Clearly  \inder  the  charge  as  given,  if  the  jurv 
had  credited  the  theory  of  defendant,  they  could 
not     have     given     the     verdict     they     did — while     on 
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the  other  hand,  if  they  believed  that  of  plaintiff, 
there  was  evidence  to  sustain  their  finding,  and  in 
that    event    there    would    be    liability. 

There  is  an  error  assigned  to  the  rejection  of 
certain  statements  by  witness  Armstead.  We  think 
there  is  no  reversible  error  in  this.  The  evi- 
dence was  incompetent,  being  a  surmise  or  opin- 
ion merely  of  the  witness,  and,  besides,  it  was 
not  material.  We  see  no  reversible  error  in  the 
record,     and    the    judgment    is    affirmed,     with     costs. 
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Donaldson  v.   Nealis. 
{Jackson.      May  19,    1902.) 

1.  Bill  of  Rbvibw.    For  error  apparent  does  not  He,  when, 

A  bill  of  review  for  error  apparent  does  not  lie  to  annnl  a  decree 
upon  the  ground  that  the  Ck>urt  rendering  it  had  no  jurisdic- 
tion of  the  matter,  and  that  the  decree  was,  therefore,  void. 
Such  bill  assumes  that  the  Court  rendering  the  decree  had 
jurisdiction,  but  erred  in  its  rendition.     {Post,  p.  641.) 

2.  Samb.    Same. 

A  bill  of  review  for  error  apparent  does  not  lie  to  annul  a  per- 
fected sale  of  land  made  under  decree.  As  the  title  of  the 
purchaser  is  not  affected  by  the  reversal  of  such  decree,  error 
in  its  rendition  could  not  be  injurious  to  the  complainant. 
(Post,  pp.  64U  642.) 

3.  Rbs  Adjudicata.     What  is  not. 

A  judgment  sustaining  a  demurrer  to  a  bill  attacking  a  tax  sale 
and  dismissing  the  bill  on  the  ground  that  it  was  a  collateral 
attack  on  a  tax  proceeding,  and,  therefore,  not  maintainable, 
is  not  such  adjudication  of  the  merits  of  the  case  as  precludes 
the  complainant  from  maintaining  another  suit  to  set  aside 
the  same  tax  sale  upon  another  ground — ^to-wit,  that  it  was 
void  for  the  reason  that  complainant  was  not  brought  before 
the  Court  in  the  tax  proceedings  by  process  or  publication. 
(Post,  PP^  642-644.) 

Cases  cited:  Thompson  v.  Blanchard,  2  Lea,  528;  Peeler  v.  Norris, 
4  Yer.,  331;  Welsh  v.  Harman,  8  Yer.,  103;  Hodsden  v.  Caldwell, 
1  Lea.  50;  Hurst  u  Means;  2  Sneed,  546;  Mabry  v.  Church  well,  1 
Lea,  416;  Murdock  v.  Gaskill,  8  Bax.,  22;  Grotenkemper  v. 
Carver,  4  Lea,  375;  Parkes  v.  Clift,  9  Lea,  524;  Boyd  v.  Robin- 
son, 93  Tenn.,  28. 

4.  Publication.    Insufficient,  when. 

Publication  for  a  nonresident,  made  in  a  proceeding  to  sell  lands 
of  delinquent  taxpayers  due  to  a  city,  is  void,  which  fails  to 
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indicate  in  its  caption  or  elsewhere  that  the  city  is  the  com- 
plainant by  whom,  or  for  whose  benefit,  the  suit  is  prosecuted* 
{Post,  pp.  644,  645,) 


FBOM   SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
R.    M.    Heath,    Special   Ch. 

W.  W.  Goodwin  and  J.  J.  DuBose  for  Donald- 
son. 

F.    H.    Heisejsll  for  Nealis. 

MgAlister,  J.  This  bill  was  filed  in  a  twofold 
aspect,  first  as  a  bill  of  review  for  error  apparent 
in  the  decree  of  the  Chancery  Court  of  Shelby 
County,  in  the  case  of  State  of  Tennessee  v.  John 
Veal  et  al.j  a  tax  proceeding  wherein  complainant's 
lot,  valued  at  $8,000  or  110,000,  was  purchased  by 
the  defendant,  Nealis,  for  $500.  Second,  as  an 
original  bill  in  the  nature  of  a  bill  of  review  to 
impeach  the  decree  in  the  tax  proceedings  and  set 
aside  the  sale  to  Nealis  for  fraud.  An  answer  was 
filed  by  Nealis  which  embodied  a  demurrer  to  the 
matter  alleged  as  error  apparent  upon  the  face  of 
the  record  in  the  original  tax  proceedings,  and  the 
answer  also  contained  a  plea  of  res  adjvdicata. 
The  effect   of    the    demurrer    and    plea   was   that    the 
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matter  presented  in  this  bill  had  been  adjudicated  in 
the  former  litigation  between  these  parties.  It  ap- 
pears that  heretofore  on  February  6,  1897,  the  pres- 
ent complainant,  W.  T.  Donaldson,  filed  his  bill 
against  the  present  defendant,  M.  Nealis,  for  the 
purpose  of  setting  aside  a  sale  of  the  lot  now  in 
controversy  to  the  said  Nealis  on  the  18th  of  April, 
1896,  in  a  tax  suit  brought  by  the  State  of  Ten- 
nessee for  the  use  of  the  city  .of  Memphis  to  en- 
force the  payment  of  taxes  for  the  years  1890  and 
1891.  A  demurrer  was  interposed  to  that  bill  on 
behalf  of  Nealis,  which  was  sustained  by  the  Chan- 
cellor. On  appeal  to  this  Court  the  decree  was 
affirmed,  the  demurrer  sustained,  and  the  bill  dis- 
missed on  the  ground  that  the  complainant's  bill 
was  a  collateral  attack  on  the  original  tax  proceed- 
ings and  could  not  be  entertained,  following  the  opin- 
ion of  this  Court  in  Reinhardt  v.  Nealu^  17  Pickle. 
After  that  bill  was  dismissed  the  present  bill  was 
filed  in  the  twofold  aspect  of  a  bill  of  review  for 
error  apparent,  and  as  an  original  bill,  in  the 
nature  of  a  bill  of  review,  to  impeach  the  decree 
and  set  aside  the  sale  because  the  return  of  the 
Sheriff,  being  a  false  return,  and  not  in  conformity 
with  the  statute,  did  not  authorize  the  publication, 
and  also  because  the  publication  made  for  complain- 
ant was  insufficient  and  void  as  a  substitute  for  per- 
sonal  service  of  summons,  and  gave  the  Court  no 
jurisdiction  over  the  person  of  complainant.  It  is 
now   insisted   that   the   judgment   on  the  demurrer  dis- 
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missing  the  original  bill,  was  a  judgment  on  the 
merits,  and  hence  precludes  a  second  suit.  We  will 
first  notice  the  present  bill  in  its  aspect  as  a  bill 
of  review  and  the  general  principles  governing  such 
a  proceeding. 

The  error  of  law  complained  of  must  be  in  viola- 
tion of  some  statute  or  some  settled  principle  or  rule 
of  law  or  equity,  or  the  practice  of  the  Court. 
Gibson,    Ch.,    1065. 

The  error  must  be  injurious  to  complainant.  No 
error   can    be   noticed  unless  pointed  out  by  bill.      lb. 

Only  the  pleadings  can  be  looked  to,  not  the 
proof.  If  the  decree  is  such  as  supposing  every 
necessary  allegation  to  be  proved,  might  be  lawfully 
made  upon  the  pleadings,  a  bill  of  review  will  not 
lie.      Gibson,    Ch.,  1065. 

Matters  going  to  the  jurisdiction  of  the  Court, 
and  which,  if  maintained,  show  the  decree  to  be 
void,  are  not  grounds  for  a  bill  of  review.  Berd' 
natti   V.    Sexion,    2   Cooper,    Ch.,    703. 

"This  is  manifest  without  any  authority,  because 
a  bill  of  review  assumes  that  the  Court  had  power 
to  act,  but  insists  that  upon  the  face  of  the  decree 
the   Court   committed    error   in   acting." 

Again,  the  rule  is  that  upon  a  reversal  of  the 
decree  by  bill  of  review,  the  title  of  the  purchaser 
shall   not   be   affected. 

So  that  it  appearing  that  the  decree  sought  to  be 
reversed  herein  has  been  executed,  and,  further,  that 
the   main    ground    alleged    for    relief    being   that   the 
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Chancellor  had  no  jurisdiction  of  the  original  tax 
proceeding  on  account  of  an  invalid  publication,  com- 
plainant's remedy,  if  any,  must  be  found,  not  in  the 
bill  of  review,  but  in  the  original  bill  in  the  nature 
of  a  bill  of  review.  But  it  is  insisted  that  the 
judgment  on  the  demurrer,  dismissing  the  first  bill 
of  Donaldson  v.  Nealis^  upon  the  ground  that  it 
was  a  collateral  attack  on  the  tax  proceedings  '  was 
a  judgment  on  the  merits,  and,  hence,  a  bar  to  the 
present  suit.  Counsel  cites  Parkes  v.  Glift^  9  Lea, 
524;    Boyd  v.    Robinson^    9    Pickle,    28. 

In  the  case  of  Parkes  v.  Clift^  a  demurrer  was 
sustained  to  the  first  bill,  and  the  bill  dismissed,  and 
this  was  relied  on  as  an  adjudication  by  way  of  de- 
fense  to  the  second  bill,  for  the  same  cause  of  ac- 
tion, but  setting  up  other  reasons  for  the  same 
relief.  The  first  bill  sought  to  attack  an  execution 
sale  of  real  estate  as  void.  The  second  bill  set  out 
the  same  facts  contained  in  the  first  bill  and  added 
other  facts.  The  Court  held  the  decree  on  demurrer 
in   the   first   suit,    a    bar   to   the   second   suit. 

Said  the  Court:  **A  new  bill  will  not,  of  course, 
lie  in  such  a  case,  for  the  estoppel  of  a  judgment 
or  decree  extends  to  all  matters  material  to  the  de- 
cision of  the  cause  which  the  parties,  exercising 
reasonable  diligence,  might  have  brought  forward  at 
the  time.  Thompson  v.  Blnnchard^  2  Lea,  528 ; 
Peeler  v.  Norris^  4  Yer.,  331  ;  Wdsh  v.  Harraan^ 
8    Ycr.,    103;    Aurora    City   v.     West,    7    Wall.,    102-,. 
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Stout  V  Zye,  103  U.  S.,  66;  Knight  v.  Atkinaony 
2  Tenn.    Ch.,    384. 

"If  after  a  decree  a  bill  would  lie  to  retry  the 
cause  merely  because  error  had  supervened,  the  facts 
been  misapprehended,  or  the  party  had  neglected  his 
case,  there  would  be  no  end  to  litigation."  Hbdsden 
V.     Caldwell,    1    Lea,  60. 

"A  judgment  or  decree  to  be  a  bar  must  be  on 
the  merits."  Hurst  v.  Means,  2  Sneed,  546; 
Mdbry   v.     Churchwell,    1    Lea,    416. 

**And  a  decree  dismissing  a  bill  on  demurrer 
may  be  upon  the  merits,  in  which  case  it  is  as  con- 
clusive as  if  the  facts  set  forth  in  the  bill  were  ad- 
mitted by  the  parties,  or  established  by  evidence." 
Mardock  v.  Gaskill,  8  Bax.,  22  ;  Orotethkemper  v. 
Carver,    4   Lea,    376. 

"The  decree  relied  on  as  an  estoppel  in  the  case 
before  us,  has  all  the  elements  of  an  estoppel,  being 
a  general  dismissal  of  a  bill  between,  as  we  have 
seen,  the  same  parties,  touching  the  same  subject 
matter  and  for  the  same  purpose."  But  while  this 
is  true,  as  was  said  by  the  U.  S.  Supreme  Court, 
viz.:  "There  are  undoubtedly  many  cases  where  a 
final  judgment  upon  a  demurrer  will  not  conclude  as 
to  future  action.  The  demurrer  may  go  to  the  form 
of  the  action,  to  a  defect  of  pleading,  or  to  the 
jurisdiction  of  the  Court.  In  all  such  instances  the 
judgment  thereon  will  not  preclude  litigation  on  the 
merits   of    the    controversy    in   a    court   of    competent 
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jurisdiction,     upon      proper      pleadings."        Bissd    v. 
Spring    Valley,    124   U.    S.,    231,    232. 

Black,  in  his  work  on  Judgments,  Section  715, 
says:  <<A  judgment  given  against  the  plaintiff  en 
the  single  ground  that  he  has  mistaken  his  remedy 
or  form  of  action  is  no  bar  to  his  subsequent  suit 
brought  in  the  proper  form."  As  already  stated  the 
bill  first  filed  by  Donaldson  was  dismissed  solely  on 
the  ground  that  it  was  a  collateral  attack  upon  the 
decree  under  which  the  property  was  sold,  which 
was  a  matter  that  affected  the  form  of  the  action 
as  well  as  the  jurisdiction  of  the  Court.  That  de- 
cree was  in  no  sense  a  judgment  on  the  merits,  or 
in  the  .way  of  complainant's  filing  this  bill.  The 
gravamen  of  the  bill  is  that  the  publication  made 
for  the  complainant  Donaldson  in  the  tax  suit  failed 
to  state  the  style  of  the  cause,  the  names  of  the 
parties  litigant,  and  the  case  for  which  the  same 
was  ordered.  Said  publication  did  not  set  forth  that 
the  city  of  Memphis  was  complainant,  nor  that  the 
State  of  Tennessee  was  suing  for  the  use  of  said 
city,  etc.  This  Court,  at  its  April  term,  1899,  in 
the  case  of  Woodsworth  heirs  v.  Ifealisy  adjudged 
such  a  publication  fatally  defective  and  that  it  con- 
ferred no  jurisdiction  of  the  person  upon  the  Court 
The   opinion   in   that   case   says : 

''This  is  a  bill  preferred  by  the  heirs  of  Jere- 
miah Woodsworth  to  set  aside  a  certain  proceeding 
in  the  Chancery  Court  of  Shelby  County,  by  which 
defendant    Nealis   acquired   a   tax   title   to   certain    real 
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estate.  The  case  was  heard  before  the  Chancellor 
upon  a  statement  of  agreed  facts,  upon  consideration 
whereof  he  dismissed  the  bill.  Complainant  appealed 
and  has  assigned  errors.  It  appears  there  was  an 
effort  to  bring  the  parties  before  the  Court  in  that 
case  by  publication.  The  order  of  publication  was 
entitled  as  follows:  'Order  of  publication.  In  Chan- 
cery Court  of  Shelby  County,  Tennessee,  part  2, 
State  of  Tennessee  v.  James  lAigett  et  al,^  Then 
comes  the  body  of  the  publication.  The  only  taxes 
sought  to  be  collected  by  the  original  proceedings 
were  taxes  due  the  city  of  Memphis  for  the  years 
1891-2-3.  It  will  be  observed  that  the  city  of 
Memphis  is  not  stated  in  the  caption  as  a  party  to 
the  suit.  This  phraseology  is  in  no  sense  such  as 
is  required,  to  wit:  that  the  names  of  the  parties 
and  the  subject-matter  of  the  litigation  shall  be  stated 
in  the  publication.  For  this  error  the  decree  of  the 
Chancellor  is  reversed  and  a  decree  will  be  entered 
here  for  the  complainants  for  the  recovery  of  the 
property." 

The  question  raised  by  the  present  bill  in  respect 
of  the  defective  publication  in  the  original  tax  pro- 
ceeding under  which  Nealis  purchased  is  identical 
with  the  question  made  in  the  Woodsworth  case, 
and  it  therefore  follows  that  said  original  publication 
was  absolutely  void  and  conferred  no  jurisdiction 
upon   the   Court   of  the   person   of   Donaldson. 

The   decree   below   is   affirmed. 
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RiTT  V,    The   True  Tag   Paint  Co. 
{Jackson.      May   19,    1902.) 

1.  Appeal.    EsseiUial  by  pcvrty  seeking  review  of  Court's  action  grant- 

ing a  new  trial. 

A  party  who  has  taken  exception  to  the  Court's  action  in  grant- 
ing a  new  trial  and  setting*  aside  a  verdict  in  his  favor,  and 
has  preserved  his  rights  by  wayside  bill  of  exceptions,  cannot 
be  heard  in  this  Court  to  complain  of  such  action  of  the  lower 
Court,  unless  he  has  perfected  appeal  on  his  own  behalf  after 
final  trial  and  judgment.  The  appeal  of  the  opposite  party 
from  the  final  judgment  does  not  bring*  this  matter  up.  {Pogt, 
p.  648.) 

Cases  cited:  Baugh  v.  Railroad,  98  Tenn.,  120;  Jenkins  u.  Han- 
kins,  98  Tenn.,  545. 

2.  Same.    Same. 

And  such  party  does  not  perfect  his  appeal  by  merely  filing  a 
pauper  oath  reciting  that  he  is  about  to  commence  a  litigation 
in  this  Court  by  appeal,  without  securing  entry  of  record 
showing  that  his  appeal  was  prayed  and  granted.  (Post,  pp. 
648,  649.) 

3.  Charge  op  Court.     Correct  as  to  ordinary  care  or  prudence. 
The  Court's  charge  on  the  subject  of  plaintiff's  care  or  prudence 

in  the  use  of  a  ladder  by  which  he  sustained  the  injuries  sued 
for  is  sufficient  in  these  words,  to- wit:  "If  you  find  from  the 
evidence  that  any  ordinarily  prudent,  careful  man,  with  the 
knowledge  of  the  condition  of  the  ladder  which  the  evidence 
shows  [plaintiff]  had  of  it,  would  have  gone  upon  and  naed 
the  ladder  just  as  the  evidence  shows  him  to  have  used  it, 
then  he  cannot  be  charged  with  negligence."  But  the  Court 
states  that  a  better,  but  equivalent,  expression  of  the  rule 
could  have  been  made  in  these  words,  to- wit:  "If  plaintiff 
was  in  the  exercise  of  ordinary  prudence  and  care,  such  as  is 
usually  exercised  by  ordinarily  prudent  and  careful  men  sim- 
ilarly situated,  then  he  was  not  chargeable  with  negligence.'* 
(Post,  pp.  649,  650.) 
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4.  Same.    Objections  to,  must  be  specific. 

Unless  objections  to  the  charge  of  the  Court  are  made  specific 
and  definite,  this  Court  will  not  pass  upon  them.  {Post,  p. 
650.) 

5.  Samk.     Improper,  where  there  is  demurrer  to  the  evidence. 
Where  defendant's  demurrer  to  the  evidence  has  been  overruled, 

it  is  improper,  and,  as  to  the  plain tiflP,  erroneous,  for  the  Court 
to  charge  the  jury  as  to  the  fact  of  defendant's  liability  for 
any  amount.  The  measure  of  defendant's  liability  is  the  only 
matter  to  be  submitted  to  the  jury  in  such  case.  (Post,  p. 
650.) 

6.  Dbmubbeb  to  Evidenck.  Properly  overruled,  when. 
Demurrer  to  the  evidence  is  properly  overruled  where  the  evi- 
dence introduced  and  all  legitimate  inference  drawn  there- 
from present  any  ground  upon  which  defendant's  liability  can 
be  predicated.  The  Court  reviews  the  facts  of  this  case  and 
holds  there  is  evidence  upon  which  defendant's  liability  can 
be  predicated,  and  that  the  demurrer  was  properly  overruled. 
(Post,  pp.  650-S52.) 

7.  Mabtkb  and  Servant.    Master's  duty  as  to  tools  and  appliances. 
It  is  the  master's  duty  to  see  that  the  tools  and  appliances  fur- 
nished to  his  servant  are  safe  and  in  proper  condition,  and  to 
keep  same  in  proper  state  of  repair.     (Post,  pp.  651,  652.) 

Cases  cited:  Railroad  v.  Kenley,  92  Tenn.,  207;  Manufacturing 
Co.  V.  Morris,  105  Tenn. ,  660. 


FROM    SHELBY. 


Appeal    in    error    from     Circuit    Court    of    Shelby 
County.      L.    H.   Estes,    J. 

T.    D.    Young  for   Ritt. 

Bell  &   Hobne   for   Paint  Co. 
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Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries.  There  was  a  trial  before  the  Judge 
and  a  jury  in  the  Court  below,  and  a  verdict  for 
$2,000  for  plaintiff .  Defendant  moved  for  a  new 
trial,  assigning,  among  other  grounds,  that  the  ver- 
dict was  excessive.  The  trial  Judge  sustained  the 
motion,  stating  in  a  written  opinion  that  the  case 
clearly  showed  partiality  on  the  part  of  the  jury, 
for  which  the  Court  must  grant  the  new  trial.  To 
the  action  of  the  trial  Judge,  the  plaintiff  excepted, 
and  tendered  and  had  filed  a  wayside  bill  of  excep- 
tions. 

There  was  a  second  trial,  and  upon  this  trial, 
after  the  plaintiff  had  introduced  his  evidence,  the 
defendant  demurred  to  it,  which  demurrer  the  Court 
declined  to  sustain.  The  case  was  thereuix)n,  as 
stated  in  the  bill  of  exceptions,  submitted  to  the 
jury  upon  the  question  of  damages.  The  jury  re- 
turned a  verdict  for  $750,  and  upon  this  verdict 
judgment  was  rendered  for  said  amount.  To  this 
defendant  excepted,  and  tendered  his  bill  of  excep- 
tions, and  prayed  and  was  granted  and  perfected  his 
appeal. 

While  plaintiff  excepted  to  the  action  of  the  Court 
in  setting  aside  the  first  verdict,  and  tendered  and 
filed  his  wayside  bill  of  exceptions,  we  do  not  find 
that  he  ever  prayed  or  was  granted  an  appeal  from 
the  final  judgment.  It  is  true  he  filed  an  afiidavit 
in  forma  pauperis  after  the  final  judgment,  in  which 
he   recites   that   he   is   about  to  commence  a   litigation 
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in  the  Supreme  Court  by  appeal  from  the  Circuit 
Court  of  Shelby  County,  but,  as  before  stated,  the 
record  does  not  show  any  appeal  prayed  by  or 
granted  to  him.  However,  he  filed  an  assignment 
of  errors.  Under  this  condition  of  the  record  only 
the  appeal  of  the  defendant  is  before  us,  and  that 
only  brings  up  for  review  the  proceedings  on  the 
last  trial.  In  order  to  have  the  advantage  of  any 
error  of  the  Court  in  granting  a  new  trial  from  the 
first  verdict  the  plaintiff  should  have  appealed  when 
the  final  judgment  was  rendered,  and  his  appeal 
would  have  then  brought  up  for  review  the  whole 
case  so  far  as  there  might  be  error  affecting  him, 
but  in  order  to  have  *^his  benefit  he  must  have 
prayed  and  obtained  an  appeal.  Baugh  v.  Railroad^ 
14  Pickle,   120;    Jenkins  v.   HanhinSy   14   Pickle,    545. 

Defendant  assigns  as  error:  First,  that  the  Court 
erred  in  not  sustaining  the  demurrer  to  the  evidence; 
second,  in  its  •  charge  to  the  jury;  and,  third,  in 
holding  that  there  was  evidence  to  support  '.he  ver- 
dict  of   the   jury. 

The  only  part  of  the  charge  specifically  pointed 
out  as  objected  to  is  as  follows:  *'0n  the  one  hand, 
if  you  find  from  the  evidence  that  any  ordinarily 
prudent,  careful  man  with  the  knowledge  of  the  con- 
dition of  the  ladder  which  the  evidence  shows  Mr. 
Ritt  had  of  it,  would  have  gone  upon  and  used  the 
ladder  just  as  the  evidence  shows  him  to  have  used 
it,    then    he   cannot   be   charged   with   negligence." 

The  criticism   of    this    part  of    the    charge   is    that 
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it,  in  eflfect,  told  the  jury  if  any  one  ordinarily 
prudent  and  careful  would  have  used  the  ladder,  the 
plaintiff  could  not  have  been  charged  with  negligence. 
It  is  said  that  this  instruction  should  have  been  that 
if  plaintiflf  was  in  the  exercise  of  ordinary  prudence 
and  care,  such  as  is  usually  exercised  by  ordinarily 
prudent  and  careful  men  similarly  situated,  then  he 
was   not   cbarcreable   with   neo:lio:ence. 

We  are  of  opinion  that  perhaps  the  language  of 
the  counsel  is  the  better  expression,  but  we  think 
that  of  the  trial  Judge  is  equivalent  to  it,  and  there 
was  no  request  to  charge  in  the  language  of  counsel. 

Other  general  objections  to  the  charge  are  not 
passed  upon  because  not  definite  and  specific.  It  is 
proper  to  say  that  under  the  aspect  of  the  case 
presented  by  the  record,  this  charge  was  improper, 
as  it  went  to  the  liability  of  the  defendant  for  any 
amount  and  the  right  of  plaintiff  to  recover  for  any 
amount,  and  all  of  which  was  precluded*  and  settled, 
as  a  matter  of  law,  by  overruling  the  demurrer 
to  the  evidence,  but  the  charge  was  not  a  matter 
of  which  defendant  could  complain  after  his  demur- 
rer had  been  overruled,  the  only  question  then  0|ien 
being  the  amount  of  damages.  The  charge  was  in 
fact  favorable  to  him  in  opening  up  the  question  of 
its  liability,  which  was  already  concluded  against  it 
by   the   action   on   the   demurrer. 

It  is  said  that  the  Court  should  not  have  overruled 
the  demurrer  to  the  evidence.  This  depends  upon 
whether  the  evidence   as  introduced,   and  all  legitimate 
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inferences  thorefrom,  presented  any  ground  upon  which 
liability  could  be  predicated.  If  so,  the  action  was 
correct. 

Only  two  witnesses  were  examined — the  plaintiff 
and  a  fellow-workman.  It  appears  that  the  plaintiff 
was  employed  by  the  defendant  to  do  painting.  It 
furnished  all  the  materials,  sujoh  as  paint,  etc.,  and 
also  the  ladders  and  implements  used  in  painting. 
Some  days  previous  to  the  injury  which  was  caused 
by  the  breaking  of  the  step  in  a  ladder,  the  plain- 
tiff called  the  attention  of  the  superintendent  of  the 
company  to  the  defective  and  unsafe  condition  of 
several  of  the  ladders  being  used,  and  among  others, 
the  one  that  caused  the  injury,  and  was  told  by  the 
superintendent  that  they  were  all  right  and  safe.  Be- 
ing called  upon  to  do  some  work  a  few  days  after,  he 
found  the  ladder  in  controversy  at  the  place  where 
the  work  was  to  be  done,  and  says  that  it  had  been 
repaired  and  that  it  appeared  to  be  safe.  He  went 
upon  it,  and,  after  being  on  one  of  the  steps,  about 
six  feet  from  the  floor,  for  some  time  painting,  the 
step  gave  way  where  it  had  been  repaired,  and  he 
fell  to  the  floor,  breaking  his  arm  and  sustaining 
painful  and  permanent  injury.  Under  this  statement 
we  are  of  opinion  there  was  liability.  It  was  the 
duty  of  the  master  to  see  that  the  tools  and  appli- 
ances furnished  by  it  were  safe  and  in  proper  con- 
dition. Railroad  Co.  v.  Kenley^  8  Pickle,  207; 
Manufacturing  Co,  v.  Morris^  21  Pickle,  660.  It  was 
also   the   duty   of    the  master   to   have    them    repaired 
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properly  and  made  safe  when  notified  of  their  un- 
safe or  defective  condition.  Having  failed  in  these 
respects,  there  was  liability  for  any  injury  arising 
therefrom.  The  plaintiff  cannot  be  held  to  have 
been  negligent,  since  the  proof  is  that  the  ladder  had 
been  repaired,  and  was  apparently  safe.  As  a  mat- 
ter of  fact,  however,  ihe  repairs  were  not  made  by 
the  superintendent  or  under  his  order,  but  by  a 
fellow-workman  for  his  own  protection,  so  that  there 
was  a  failure  on  the  part  of  the  master  to  make 
repairs,  and  yet  repairs  were  actually  made  which 
apparently  rendered  the  ladder  safe,  and  this  misled 
plaintiff.  The  amount  of  the  judgment  is  not  ex- 
cessive  in   view   of   the   injury   done. 

There   is   no   error   in   the  judgment  of   the  Court, 
and   it   is   affirmed,    with   costs. 
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C^SAR  V.    Harris. 
{Jackson.      May   20,    1902.) 

Supreme  Court.  J^eTTuiTute  cau%e  for  further  proofs  when. 
After  the  Chancellor  had  delivered  an  adverse  opinion,  but  be- 
fore the  decree  had  been  entered,  the  complainants  attorney 
presented  his  affidavit  showing  that,  by  "  misadventure  and 
oversight,"  he  had  failed  to  file  a  deed  that  was  essential  to 
sustain  his  client's  case,  and  offered  then  to  file  the  deed. 
This  was  refused.  The  complainant  then  asked  to  dismiss  his 
bill.  This  was  likewise  refused.  Complainant  appealed  and 
moves  this  Court  to  remand  the  cause  for  further  proof. 
Heldy  Complainant  is  entitled  to  have  the  case  remanded  for 
the  introduction  of  his  evidence. 
Code  construed:  {  4905  (S.);  {  3889  (M.  &  V.);  J  3170  (T.  «&  S.). 
Cases  cited:  Wood  v.  Neely,  7  Bax.,  590;  Smyth  u  Carden,  1 
Swan,  30;  Settle  v.  Marlow,  13  Lea,  472;  Smith  u  Carter,  16 
Lea,  527;  Insurance  Co.  u  Bank,  88  Tenn.,  369;  Bank  v,  Jeffer- 
son, 92  Tenn.,  537. 


FROM    MADISON. 


Appeal  from   Chancery    Court  of   Madison   County, 
A.    G.    Hawkins,    Ch. 

Thomas   M.   Scruggs    and    McCorry    &    McCorry 
for   Caesar. 

Bullock  &  Timberlake   for   Harris. 
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Wilkes,  J.  This  is  a  bill  to  remove  a  cloud 
from  the  title  to  real  estate  caused  by  the  sale  of 
the  land  for  taxes.  In  the  Court  below  .quite  a 
spirited  controversy  was  had  over  the  validity  of 
the  tax  sale,  and  upon  this  feature  of  the  case  the 
litigation  was  had.  The  case  was  submitted  to  the 
Chancellor  upon  brief,  when  the  Chancellor  held  that 
the  complainant  could  not  recover  because  he  had 
shown  no  title  to  the  land  in  controversy.  After 
delivery  of  the  opinion,  and  before  decree  entered, 
complainant  offered  to  file  a  deed  to  himself  from 
John  B.  Clough,  Commissioner,  and  an  affidavit  was 
made  by  the  attorney  that  he  had  by  misadventure 
and  oversight  failed  to  file  the  deed  before  the 
hearing  and  did  not  discover  the  omission  until  after 
the  case  was  heard,  and  the  offer  was  then  imme- 
diately made.  Complainant  moved  the  Court  to  re- 
mand the  cause  to  the  rules,  to  the  end  that  com- 
plainant might  show  his  title.  The  Court  denied 
leave  to  file  the  affidavit  and  refused  the  motion  to 
remand.  Complainant  then  asked  the  Court  to  dis- 
miss his  bill,  both  of  which  motions  were  disallowed, 
and  complainant  appealed.  In  this  Court  application 
is  made  to  remand  the  cause  to  the  Court  below, 
to  the  end  that  complainant  may  have  an  opportunity 
to   show   his   title. 

The  statute  provides  (Shannon,  §4905):  <'The 
Court  shall  also  in  all  cases  when,  in  its  opinion, 
complete  justice  cannot  be  had  by  reason  of  some 
defect    in    the     record,    want    of     proper    parties,    or 
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oversight  without  culpable  negligence,  remand  the 
cause  to  the  Court  below  for  further  proceedings, 
with  proper  directions  to  effectuate  the  object  of  the 
order,  and  upon  such  terms  as  may  be  deemed 
right." 

In  Wood  V.  Nedy^  7  Baxter,  590,  counsel  for 
plaintiff  had  failed  to  prove  the  assignment  of  the 
note  sued  on,  and  could  not,  therefore,  recover. 
This  Court  said:  '*We  see  that  the  failure  was  an 
oversight,  and  we  can  see  no  evidence  of  culpable 
negligence  in  such  oversight.  As  a  matter  of  course, 
there  must  always  be  some  neglect  in  every  over- 
sight, therefore  the  qualification  of  the  statute  re- 
quiring it  to  be  culpable.  If  there  was  no  negli- 
gence, the  case  of  oversight  could  never  occur,  as 
provided  for,  and  the  case  would  come  up  complete. 
The  true  principle  of  the  statute  is  that,  when  we 
can  see  the  party  had  a  clear  right,  so  that  in- 
justice will  be  done  by  dismissing  his  bill,  but  his 
suit  fails  from  a  neglect  not  culpable,  it  is  the 
duty  of  the  Court  to  remand,  that  justice  may  be 
done." 

It  appeared  in  that  case  that  the  contest  was^ 
made  over  the  question  of  statute  of  limitations,  and 
counsel,  having  his  attention  directed  to  that  feature,, 
neglected   to   prove  the  assignment  ^of  the   note. 

In  Smyth  v.  Carderi^  1  Swan,  30,  the  cause  was 
remanded  in  order  to  strike  out  the  name  of  a 
nominal  plaintiff,  an  amendment  to  that  effect  being 
denied   in   this  Court. 
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In  accord,  see  Settle  v.  Marlow^  12  Lea,  472; 
Smith  V.  Carter^  16  Lea,  627;  Insurance  Company 
V.  Bank,  88  Tenn.,  369;  Bank  v.  Jefferson,  92 
Tenn.,    537. 

We  are  of  opinion  this  is  a  proper  case  to  be 
xeruanded,    under    the    statute,    and    it    is   so   ordered. 

Appellant  will   pay   costs  of  appeal. 
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Record  v.    Cooperage  Co. 

{JacJc807i.      May   20,    1902.) 

1.  Assignment  of  Error.    Insxiffldent, 

Assignment  of  error  that  the  verdict  is  **  contrary  to  the  law  and 
the  evidence  "  is  not  equivalent  to  an  assignment  that  there  is 
no  evidence  to  support  the  verdict,  and  hence  bad  in  this 
Court.     (Post,  p.  660.) 

2.  Witness.    Contrcbdiction  of  party's  ovm  witness. 

A  party  who  is  taken  by  surprise  by  the  adverse  statements  of 
his  own  witness  is  permitted,  for  the  purpose  of  refreshing  his 
memory  and  awakening  his  conscience,  to  ask  him  if  he  did 
not,  on  a  particular  occasion,  make  a  contradictory  statement. 
If  the  witness  admits  making  such  contradictory  statement, 
that  ends  the  inquiry;  but  if  he  denies  making  such  state- 
ment, other  witnesses  can  be  called  to  contradict  him  only 
where  such  statement  would  be  admissible  as  independent 
evidence.   (Post,  pp.  660,  661.) 

Cases  cited:  Baxter  v.  Pope,  Meigs,  468;  Story  u  Saunders,  8 
Hum.,  663. 

3.  Same.    Eocamination  of. 

After  a  witness  has  been  fully  examined,  it  is  not  error  for  the 
Court  to  refuse  to  permit  him  to  be  required  to  repeat  his  tes- 
timony.    {Post,  pp.  661,  662.) 

4.  Same.    Exclvding  toltness  not  put  under  rule. 

It  is  not  error,  where  the  rule  has  been  required,  for  the  Court 
to  exclude  a  witness  who  was  not  put  under  the  rule  and  had 
been  present  and  heard  all  the  evidence.     {Post,  p.  662. ) 

5.  Master  and  Servant.    Servant's  reliance  on  master's  promise  to 

repair. 
In  an  action  by  a  servant  against  the  master  for  an  injury  sus- 
tained from  the  use  of  a  defective  machine,  which  the  servant 
had  been  induced  to  continue  to  use  by  the  master's  promise 
24] 
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to  repair,  it  is  not  error  against  the  plaintiff  for  the  Court  to 
charge  that,  *'if  the  machine  was  out  of  repair,  and  the  plain- 
tiff notified  the  superintendent  of  his  department  of  its  con- 
dition, and  was  assured  that  it  was  -all  right,  and,  on  his  as- 
surance, he  continued  to  work  with  it,  without  knowing  it 
was  dangerous,  and  was  injured  as  a  consequence  thereof,  he 
can  have  recovery,**  and  in  addition  charged  that  plaintiff  was 
not  bound  to  inspect  the  machine,  but  was  bound  to  obserre 
such  defects  as  were  open  to  the  observation  of  an  ordina- 
rily careful  and  prudent  operative.  And  such  charge  is  suffi- 
cient on  this  subject  to  obviate  error  for  refusal  to  give  addi- 
tional request  on  this  point.     (Post,  pp.  682,  663.) 

6.  Same.    Duties  respecting  defective  machinery. 

It  is  the  master's  duty  to  exercise  reasonable  care  and  caution  to 
procure  and  furnish  his  servant  suitable  and  safe  machinery, 
and  to  keep  same  in  a  proper  state  of  repair,  though  he  is  not 
required  to  insure  the  absolute  safety  of  the  servant.  The 
servant  is  not  required  to  inspect  the  machine  for  defects. 
(Post,  pp.  663,  664.) 

7.  Same.    Same. 

It  is  a  correct  statement  of  the  law  that  the  servant  assumes  all 
the  risks  of  his  occupation  if  the  machinery  was  in  proper 
repair  and  the  master  exercised  reasonable  care  and  diligence 
to  keep  it  in  that  condition.     {Postj  p.  665.) 

Cases  cited:  Railroad  v»  Elliott,  1  Cold.,  613;  Railroad  v.  Jones, 
9  Heis.,  39;  Railroad  v.  Handman,  13  Lea,  423;  Corbett  v. 
Smith,  101  Tenn.,  308. 

8.  Evidence.    Photographs  admissible. 

Photographs  or  pictures  of  machinery,  defects  in  which  are 
alleged  to  have  caused  the  injury  sued  for,  are  admissible  in 
evidence  to  illustrate  the  statements  of  witnesses.  {Post,  p. 
665.) 

Cases  cited:  Machine  Co.  v.  Compress  Co.,  105  Tenn.,  201;  Bruce 
V.  Beall,  99  Tenn.,  309. 

9.  Same.    Charge  correct  as  dravHng  inferences. 

It  is  not  error  for  the  Court  to  refuse  to  instruct  the  jury,  on 
plaintiff's  request,  that  they  cannot  find  him  guilty  of  contrib- 
utory negligence  upon  mere  surmise  or  speculation  as  to  how 
the  accident  occurred  resulting  in  his  injury,  where  the  jury 
had  been  told  in  the  charge  that  they  should  determine  the 


APRIL  TERM,  1902.  669 


Record  v.  Cooperage  Co. 

case  npon  the  evidence,  and  that  '*  there  is  always  a  limit  to 
inferring  a  fact.  It  is  this:  The  inference  must  be  a  reasona- 
ble deduction  rightfully  drawn  from  the  facts  and  circum- 
stances proyen.  If  it  cannot  be  thus  deducted,  then  no  infer- 
ence can  be  drawn."    (Post,  p.  864,) 


FROM    SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

F.    J.    Byrne  and   H.    N.    Moon  for  Record. 

J.  M.  Steen  and  Carroll,  McKellar  &  Bul- 
LiNGTON   for   Cooperage   Co. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries  by  an  employe  of  the  defendant 
company  against  the  company.  There  was  a  trial  in 
the  Court  below  before  a  jury  and  a  verdict  for  the 
defendant,  and  plaintiff  has  appealed  and  assigned 
errors.  Plaintiff  was,  when  injured,  operating  what  is 
called  a  heading  machine.  This  machine  is  kept 
from  reversing  by  an  attachment  known  as  dogs, 
being  a  piece  of  iron  so  shaped  as  to  work  in  the 
cogs.  It  is  claimed  that  the  injury  was  caused  by 
the  worn  and  defective  condition  of  these  dogs;  that 
they  had  been  in  use  a  long  time  and  became  badly 
worn  and  defective.  It  is  also  claimed  that  atten- 
tion  of  the  company  was  called  to  the  defects  and 
a  promise  was   made  to   rectify  them,  which  was  not 
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done,  and  that  plaintiff  continued  to  work,  relying 
on  these  promises,  until  he  was  injured  because  of 
the  defects.  There  was  a  demurrer  to  the  declara- 
tion, which  was  overruled,  and  subsequently  the  case 
went  to  trial  upon  the  plea  of  not  guilty  and  con- 
tributory negligence.  It  was  argued  at  the  trial 
that  there  was  no  evidence  to  support  the  verdict, 
but  no  proper  assignment  of  error  to  this  effect  is 
in  the  record.  The  assignment  which  was,  no  doubt, 
intended  to  present  this  feature  of  the  case  is  that 
the  verdict  was  contrary  to  the  law   and  the  evidence. 

It  has  been  repeatedly  and  continually  held  that 
this  is  not  sufficient,  and  the  assignment  must  be, 
in  substance,  that  there  is  no  evidence  to  support 
the  verdict.  But,  if  the  assignment  was  proper  in 
form  and  substance,  it  is  not  supported  by  the 
record,  as  the  weight  of  the  evidence  is  that  the 
machine  and  dogs  were  in  good  condition  and  not 
defective,  and  there  is  evidence  tending  to  show  that 
the  injury  was  caused  by  the  negligence  and  careless 
handling   of   the   machine   by   the   plaintiff   himself. 

It  is  said  that  the  Court  erred  in  not  allowing 
the  plaintiff  to  contradict  one  of  his  own  witnesses, 
by  showing  previous  inconsistent  statements  made  by 
him.  It  is  said,  in  support  of  this  assignment, 
that  plaintiff  was  taken  by  surprise  by  the  statement 
of  this  witness,  whom  he  himself  introduced,  and 
should   be  allowed,    therefore,    to  contradict   him. 

The  rule  in  such  cases  is  thus  laid  down:  <<If  the 
witness    unexpectedly    give    material    evidence    against 
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the  party  who  called  him,  such  party  may,  for  the 
purpose  of  refreshing  his  memory,  and  awakening 
his  conscience,  ask  him  if  he  did  not,  on  a  partic- 
ular occasion,  make  a  contrary  statement.  Thus  far 
the  authorities  are  agreed,  but  the  question  is,  should 
the  inquiry  stop  there?  If  the  witness  admits  that 
he  has  made  a  contrary  statement,  there  is,  of 
course,  no  necessity  for  other  evidence  of  it;  and, 
according  to  the  weight  of  judicial  authority,  if  he 
denies  making  the  imputed  statement,  the  party  can- 
not be  allowed  to  prove  it  by  other  witnesses, 
where  it  would  not  be  admissible  as  independent 
evidence,  and  can,  therefore,  have  no  effect  but  to 
impair  the  credit  of  the  witness  with  the  jury," 
citing  a  large  number  of  authorities.  29  Am.  & 
Eng.    Ency.    Law,    813. 

Our  cases  are  in  accord  with  this  view.  Baxter 
V.  J^ape,  Meigs,  468;  Stort/  v.  Saunders,  8  Hum., 
663. 

It  is  insisted  that  the  Court  erred  in  declining  to 
allow  witness,  Gaukler,  to  prove  the  life  of  a  dog 
in  use  as  were  the  dogs  in  this  case.  We  think 
this  assignment  is  not  sustained  by  the  record,  but 
the  witness  was  permitted  to  answer  and  prove  that 
the  dogs  had  been  in  use  fifteen  years;  had  been 
taken  off  and  fixed  and  put  back  from  time  to  time 
and  kept  in  proper  condition,  and  were  in  such 
condition  when  the  injury  occurred.  He  also  stated 
that  it  would  take  twenty-five  or  twenty- six  years 
to   wear   out  the   dogs   on   this   machine,    inasmuch  as 
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a  hinge  had  been  put  on  the  machine  which  removed 
the  friction,  and  there  was  but  little  for  it  to  do, 
and,  if  a  man  operated  the  machine  properly,  there 
was  no  friction  on  it.  This  evidence  was  admitted, 
but  the  Court,  after  the  whole  ground  had  been 
gone  over,    refused   to   permit  it   to   be   repeated. 

It  is  next  said  that  the  Court  erred  in  refusing 
to  allow  proof  of  repairs  made  on  the  machine  the 
day  after  the  injury.  It  appears  that  the  witnesses 
were  put  under  the  rule,  but  the  witness,  Henry 
Best,  was  not  put  under,  and  he  was  the  pei*son 
by  whom  it  was  proposed  to  make  the  proof.  He 
had  been  listening  throughout  the  trial  to  all  the 
evidence. 

It  is  contended  that  the  Court  erred  in  not  giving 
a  special  instruction  asked  for,  to  the  effect  that,  if 
plaintiff  was  lulled  into  security  by  promises  of 
repairs,  and  they  were  not  made,  and  the  dogs  were 
defective,  he  would  be  entitled  to  recover.  The 
Court,  as  we  think,  charged  correctly  upon  this 
feature  of  the  case,  though  not  in  the  language  of 
the  request,  as  follows:  ''On  the  other  hand,  if  the 
machine  was  out  of  repair,  and  plaintiff  notified  the 
superintendent  of  his  department  of  its  condition,  and 
was  assured  that  it  was  all  right,  and,  on  his  assur- 
ance, he  continued  to  work  with  it,  without  knowing 
it  was  dangerous,  and  was  injured  as  a  consequence 
thereof,  he  can  have  recovery."  And  again:  "The 
law  did  not  require  Record  to  inspect  the  machine, 
but    did    require    him    to     see    what    any    ordinarily 
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careful  and  prudent  operative  would  have  seen  of  its 
condition." 

Objection  is  made  to  the  charge  of  the  Court 
upon  the  feature  of  contributory  negligence,  and  the 
refusal  of  the  Court  to  give  special  instructions 
asked  for  on  this  feature  of  the  case,  but  we.  think 
the  charge  of  the  Court  was  sufficiently  explicit  on 
the  subject.  This  plaintiff  asked  for  an  extended 
and  detailed  instruction  taken  from  the  Encyclopaedia 
of  Law,  but  it  embraced  so  much  that  it  would 
probably   have  confused,    instead   of    aided,    the    jury. 

This   disposes   of   the    fifth   and    sixth    assignments. 

The  seventh  assignment  of  error  pertains  to  the 
duty  of  the  plaintiff  to  see  whatever  defects  there 
were  in  the  machine  which  an  ordinarily  careful, 
prudent  operative  would  have  seen  of  its  condition. 
We  think  the  charge  of  the  Court  was  correct. 
He  did  not  impose  on  the  plaintiff  the  duty  of  a 
close  and  minute  inspection,  and  did  impose  on  the 
defendant  the  duty  of  seeing  that  the  machine  was 
in  safe  condition,  as  follows:  "Under  these  claims 
and  counter-claims,  as  made  by  plaintiff  and  defend- 
ant, the  Court  charges  you,  that  the  law  made  it 
the  duty  of  the  defendant,  the  Chickasaw  Cooperage 
Co.,  to  exercise  reasonable  care  and  precaution  to 
procure  and  furnish  the  plaintiff,  Record,  a  suitable 
and  safe  machine  for  him  to  work  upon,  and  it 
also  required  the  defendant  to  exercise  reasonable 
care  and  caution  to  keep  the  machine  in  a  proper 
state    of    repairs.      It   did    not   require   the   defendant 
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to  insure  the  absolute  safety  of  the  plaintifT,  Record, 
in  working  with  the  machine  which  the  defendant  fur- 
nished him,  but  it  did  impose  upon  the  defendant  the 
obligation  to  use  reasonable  and  ordinary  care,  skill, 
and  diligence  in  keeping  the  machine  in  a  safe  and 
suitable  condition  for  him  to  do  his  work  with.  .  .  . 
The  law  did  not  require  Record  to  inspect  the 
machine. ' ' 

The  eighth  assignment  complains  of  the  refusal  of 
the  Court  to  charge  that  the  jury  could  not  find 
the  plaintiff  guilty  of  contributory  negligence  in 
jerking  the  lever  and  causing  the  accident,  by  mere 
surmises  or  speculations,  in  the  absence  of  evidence 
tending  to  show  that  the  injury  occurred  in  that 
way.  Upon  this  feature  of  the  case  the  Court 
charged:  ''Every  question  of  fact  material  to  claim, 
as  made  by  the  plaintiff,  or  the  claims  as  made  by 
the  defendant,  must  be  determined  by  the  jury  solely 
and  alone  from  the  evidence  introduced  in  the  case. 
Every  fact  is  proven  by  the  evidence  of  witnesses 
who  testify  directly  to  the  same,  or  it  is  proven  by 
the  evidence  of  witnesses  who  testify  to  facts  and 
circumstances  from  which  the  facts  are  inferred. 
There  is  always  a  limit  to  inferring  a  fact.  It  is 
this:  The  inference  must  be  a  reasonable  deduction, 
rightfully  drawn  from  the  facts  and  circumstances  as 
proven.  If  it  cannot  be  thus  deduced,  then  no 
inference  can  be  drawn."  We  think  this  fully 
covers  the  matter  of  instruction  asked  for  and  is 
sufiScient. 
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It  is  said  that  the  Court  erred  in  charging  that 
the  plaintiff  assumed  all  the  risks  of  his  occupation 
and  of  running  the  machine,  if  the  latter  was  in 
proper  repair  and  the  defendant  had  exercised  reason- 
able care  and  diligence  tj  keep  it  in  proper  state  of 
repair.  This,  we  think,  is  a  correct  exposition  of 
the  law,  and  called  for  by  the  facts  of  the  case. 
Railroad  Co.  v.  Elliott^  1  Cold.,  613;  Railroad  Co, 
V.  Jones^  9  Heis.,  39;  Railroad  Co.  v.  Ilardraan^  13 
Lea,  423;    Corbett   v.    Smith,    101   Tenn.,    368. 

It  was  not  error  to  permit  photographs  and  pic- 
tures of  the  machine  to  be  introduced  before  the 
jury  to  illustrate  the  statements  of  witnesses.  Ma- 
chine Co.  V.  CompresH  Co.,  105  Tenn.,  201;  Bruce 
V.  Beally  99  Tenn.,  309.  Besides,  plaintiff  himself 
also  first  introduced  pictures  to  illustrate  his  conten- 
tions. 

This  disposes  of  all  the  assignments  of  error,  and 
we  are  not  able  to  find  any  reversible  error  in  any 
of  them.  Upon  the  proof,  the  decided  weight  of 
the  testimony  is  that  the  injury  was  not  caused  by 
the  defective  machinery,  but  by  the  carelessness  and 
negligence  and  want  of  attention  on  the  part  of  the 
plaintiff. 

The  judgment  of  the  Court  below  is  affirmed, 
with   costs. 
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Memphis  Street  Ry.   Co.   v.   Newman. 
{Jackson.     May   22,    1902.) 

Chabob  of  Coubt.  Error  to  r^use  request  presenUng  party's  theory 
of  his  case. 
The  Court  commits  reversible  error  by  refusings  to  g'ive  an  addi- 
tional request,  seasonably  made,  and  not  covered  by  the  orig'- 
inal  char^,  presenting  a  theory  of  the  case,  supported  by 
material  evidence,  upon  which,  if  found  true,  the  requesting 
party  is  entitled  to  win  the  suit. 

Cases  cited:  Souey  v.  State,  13  Lea,  472;  Railroad  v.  Egerton,  98 
Tenn.,  541;  Wooten  v.  State,  99  Tenn.,  195. 


FROM    SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby.      L.  H. 

ESTES,    J. 

Wright,    Peters  &   Wright  for  Railway  Co. 

Geo.    Harsh   and  Jas.    M.    Greer  for  Newman. 

Caldwell,  J.  This  is  an  action  under  the  stat- 
ute (Shannon's  Code,  §§4026,  4026)  for  the  death 
by  wrongful  act,  in  which  the  Memphis  Street  Rail- 
way Company  appeals  in  error  from  a  judgment  for 
$500,    recovered   by   John    Newman,    as    administrator 
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for  his  minor  son,  Archie  Newman,  for  fatal  in- 
juries to  the  latter. 

The  Memphis  Street  Railway  Company  owns  and 
operates  a  system  of  electric  street  cars  in  the  city 
of  Memphis.  It  has  two  tracks  on  Mississippi  Ave- 
nue, a  street  that  runs  nort^^  and  south.  The  cars 
move  in  different  directions  on  these  two  tracks, 
those  on  the  west  track  going  south,  and  those  on 
the   east  track   going   north. 

One  evening  in  October,  1899,  the  deceased, 
Archie  Newman,  a  lad  of  eleven  years,  and  his  com- 
panion, Carl  Zimmerman,  a  boy  three  years  older, 
'^hopped"  upon  the  running-board,  outside  of  the 
rope  on  the  west  and  inner  side  of  one  of  the  com- 
pany's north  bound  cars,  with  a  view  of  "stealing 
a  ride"  for  the  distance  of  a  block  or  so.  When 
they  had  gone  about  sixty  yards,  Archie  jumped  off 
against  the  side  of  another  car  moving  in  the  op- 
posite direction  upon  the  other  track,  and  was  so 
injured  by  the  collision  that  death  resulted  in  about 
two   hours. 

The  declaration  avers  that  the  conductor  in  charge 
of  the  former  of  these  cars  "rushed  at  Archie  in 
a  malicious,  threatening,  and  violent  manner,  forcing 
him,  through  fear,  to  jump  from  said  car"  against 
the  other  one,  thereby  negligently  and  wrongfully 
causing   the   boy's  death. 

The  plaintiff  introduced  testimony  tending  to  es- 
tablish this  averment  of  fact.  But  the  defendant, 
on  the    other    hand,    presented    witnesses  whose  testi- 


668  JACKSON ; 


Memphis  Street  Ry.  Co.  v.  Newman. 


mony  tended  tx)  show  that  the  conductor  did  no  such 
thing,  and  only  walked,  as  he  should  have  done,  on 
the  running-board  on  the  opposite  side  of  the  car, 
to  collect  fare  from  a  passenger  who  had  recently 
boarded   the  car  in   front   of   him. 

The  learned  trial  Judge  gave  the  jury  elaborate 
instruction  as  to  the  law  deemed  applicable  to  the 
plaintiflF's  theory  of  the  distressing  catastrophe,  but 
omitted  any  instruction  in  reference  to  the  defend- 
ant's theory.  To  supply  this  omission,  the  counsel 
for  the  defendant  asked  the  Court  to  supplement  his 
charge  with  the  following  instruction,  namely:  "If 
you  find  from  the  evidence  that  the  conductor  of 
the  north  bound  car  was  walking  on  the  running- 
board  on  the  outside  of  the  same  for  the  purpose 
of  collecting  a  fare  from  a  passenger  who  had 
boarded  it,  and  that  he  neither  said  nor  did  any- 
thing to  the  deceased,  who  was  on  the  running- 
board  on  the  opposite  side  of  the  car,  and  that  the 
deceased  jumped  off  and  was  killed,  there  cannot  be 
a   recovery   against    the   defendant." 

This  request  was  refused,  and  the  case  went  to 
the  jury  without  any  direction  as  to  the  verdict  to 
be  rendered  if  the  defendant's  version  of  the  facts 
should  be  believed.  Therein  vital  error  was  com- 
mitted against  the  defendant,  and  the  consequence  of 
that  error  is  not  avoided  by  the  suggestion  of  plain- 
tiff's counsel  that  the  Court,  in  the  charge  given, 
submitted  a  proposition  more  favorable  to  the  de- 
fendant than   that    requested    and   refused.      No   spec- 
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ulation  can  be  rightly  indulged  along  the  line  of 
that  suggestion.  It  is  enough  that  the  proposition 
referred  to  as  having  been  given  did  not,  under  any 
legitimate  interpretation,  embrace  the  theory  of  fact 
presented   by   the   defendant's    witnesses. 

It  is  the  indisputable  right  of  every  litigant,  upon 
seasonable  and  appropriate  request,  to  have  every 
material  issue  of  fact  on  Which  he  has  introduced 
material  testimony  submitted  to  the  consideration  of 
the  jury  with  proper  legal  directions  in  respect  of 
the  verdict  to  be  returned,  upon  the  hypothesis  that 
such  testimony  shall  be  found  to  be  true.  Or,  dif- 
ferently stated,  every  litigant  with  testimony  tending 
to  sustain  it  is  entitled,  on  proper  request,  to  have 
his  theory  of  every  material  issue  of  fact  submitted 
to  the  jury  on  a  correct  charge  of  the  applicatory 
law.  Souey  v.  State,  13  Lea,  472;  Railroad  v. 
Egei^ton,  98  Tenn.,  541;  Wooten  v.  State,  99  Tenn., 
195. 

The  present  defendant  was  denied  that  right,  and 
through  that  denial  it  may  have  lost  its  opportunity 
for  a  favorable  verdict.  This  renders  the  error 
material  and  reversible.  That  the  refused  request 
for  instruction  was  sound  in  law  is  too  obvious  to 
allow  debate   or   require   the   citation   of  authorities. 

Reverse  and   remand. 
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Railroad  v.   Bentz. 
(Jackson.      May   24,    1902.) 

1.  Action.    Maintainable  after  nonsvU  in  Federal  Court 

Where  the  United  States  Circuit  Court  of  Appeals  reverses  a 
judgment  in  favor  of  plaintiff,  declaring  that  he  has  no  right 
of  recovery,  even  upon  his  own  theory,  under  the  law  as 
administered  by  the  Federal  Courts,  and  remands  the  cause 
for  a  new  trial,  and  the  plaintiff,  thereupon,  takes  voluntary 
nonsuit  aud  brings  a  new  action  in  the  State  Court,  the  de- 
cision of  the  Federal  Court  is  not  conclusive,  either  as  res 
adjvdicata  or  as  a  declaration  of  the  law  of  the  case,  upon 
plaintiff  in  the  prosecution  of  his  action  in  the  State  Court, 
where  a  different  view  of  the  law  applicable  to  the  case  pre- 
vails, under  which  he  is  entitled  to  recover.     (Post,  pp.  671-678,) 

Cases  cited:  Collins  v.  Insurance  Co.,  91  Tenn.,  432;  Hooper  v. 
Railroad,  106  Tenn.,  28. 

2.  Master  and  Servant.     Who  are  not  feUow-servants. 

An  engineer  running  a  railway  train  is  not,  under  the  decisions 
in  this  State,  the  fellow-servant  of  a  telegraph  operator,  at  a 
station,  whose  duty  it  is  to  communicate  to  the  engineer 
orders  regulating  the  running  of  his  train;  and  the  negligence 
of  such  operator  is  not  one  of  the  risks  that  the  engineer 
assumes  by  virtue  of  his  employment.     (Post,  p.  678,) 

Cases  cited:  Railroad  o,  D'Armund,  86  Tenn.,  73;  Railroad  v, 
Jackson,  106  Tenn.,  438. 

3.  Damaobs.    Erroneous  charge  as  to,  in  personal  injury  case. 

In  an  action  by  a  widow  to  recover  damages  sustained  from  the 
negligent  killing  of  her  husband,  it  is  reversible  error  for  the 
Court  to  instruct  the  jury  that  they  may  consider  such  loss  of 
advice,  counsel,  comfort,  and  enjoyment  as  resulted  to  her 
from  her  husband's  death  as  elements  of  the  damages  they 
may  award  her.     (Post,  p.  678,  679,) 
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Apts  construed:  Acts  1883,  Chapter  186. 
Cases  cited:  Railroad  v.  Wyrick,  99  Tenn.,  509. 


FROM    MADISON. 


Appeal  in  error  from  Circuit  Court  of  Madison 
County.      Levi  S.  Woods,   J. 

C.    G.    Bond  for  Railroad. 

Hays  &  Biggs  for   Bentz. 

Beard,  J.  Edward  Bentz  was  engineer  on  freight 
train  No.  84,  which  left  Jackson  at  2:40  o'clock  on 
the  morning  of  the  tenth  of  June,  1897,  destined 
for  Mounds,  Illinois.  The  train  approached  Milan 
about  4:20  a.m.  There  the  engiheer  blew  for  the 
semaphore  signal,  which  was  set  at  red,  and  failed 
to  receive  the  white  signal  in  reply.  Advancing  his 
train  still  nearer,  he  blew  again,  when,  according 
to  the  evidence  of  plaintiflf  below,  the  red  signal 
turned  to  white.  This,  under  the  rules  of  the  rail- 
road, indicated  that  there  were  no  orders  and  that 
the  track  was  clear  for  him  to  go  ahead.  Upon 
receiving  this  signal,  he  moved  his  train  north,  and^ 
while  running  at  a  moderate  speed  around  a  curve 
of  the  railroad,  about  5:20  a.m.,  at  a  point  north 
of  Idlewild,  he  had  a  head-end  collision  with  train 
No.    81,    moving    south.      When     this    collision     was 
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clearly  inevitable,  Bentz  jumped,  to  save  his  life, 
and,  in  doing  so,  received  mortal  injuries,  from 
which  death  ensued.  This  suit  was  brought  by  his 
widow  to  recover  damages  for  his  death,  which  is 
attributed,  in  the  declaration,  to  the  negligence  of 
the  railroad  company.  The  act  of  negligence  com- 
plained of  is  that,  at  4:37  a.m.,  after  train  No.  84 
had  passed  Milan,  the  train  dispatcher  of  plaintiff  in 
error  at  Jackson,  whose  duty  it  was  to  regulate  the 
movement  of  its  trains,  inquired  of  its  local  operator 
at  Milan  as  to  whether  Bentz'  train  had  passed  that 
point,  and  the  operator  replied  that  it  had  not,  and, 
acting  on  this  information,  the  train  dispatcher  gave 
an  order  to  the  south  bound  train,  No.  81,  then  at 
Martin  awaiting  orders,  to  meet  north  bound  train, 
No.  84,  at  Idlewild,  and,  at  the  same  time,  gave 
the  same  order  to  the  Milan  operator,  to  be  deliv- 
ered to  train  No. '  84  when  it  reached  that  point. 
Train  No.  81  received  this  order,  and  was  on  its 
way  to  Idlewild  when  the  collision  occurred,  but 
train  No.  84  did  not,  as  the  order  reached  Milan  a 
few  minutes  after  No.  84,  in  answer  to  the  white 
light  displayed  on  the  semaphore,  had  passed  that 
point.  This  semaphore  was  under  the  control  of 
this  operator,  and  its  movements  were  regulated  by 
a  rope  which  passed  from  it  into  the  oflSce  occupied 
by  him.  There  was  a  verdict  and  judgment  for  the 
plaintiff  below,  and  the  case  has  been  brought  to 
this  Court  by  the  defendant  company. 

A  number  of  errors  are  assigned  upon   the  action 
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of  the  trial  Court.  The  first  of  these  is  that,  upon 
motion  of  the  plaintiff  below,  the  Court  struck  out 
a  plea  in  which  the  defendant  averred  that,  prior  to 
the  bringing  of  the  present  suit,  the  plaintiff,  Mrs. 
Bentz,  had  brought  her  action  against  the  defendant 
in  the  Circuit  Court  of  Madison  County,  in  this 
State,  seeking  to  recover  damages  for  the  same 
cause  of  action  that  this  suit  was  instituted  for  ; 
that,  thereafter,  the  defendant,  under  the  Act  of 
Congress  in  such  case  made  and  provided,  had  that 
cause  removed  to  the  United  States  Circuit  Court 
for  the  Eastern  Division  of  the  Western  District  of 
Tennessee ;  that,  in  said  Court,  upon  an  issue  in- 
volving the  question  of  liability  of  the  defendant  for 
the  same  act  of  negligence  herein  alleged  and  the 
injury  consequent  therefrom,  there  was  a  trial  and 
verdict  in  favor  of  the  plaintiff;  that,  on  a  writ  of 
error  prosecuted  from  the  jndgment  thereon  to  the 
United  States  Circuit  Court  of  Appeals,  sitting  at 
Cincinnati,  Ohio,  that  Court  adjudged  that  the  jury, 
on  the  facts  of  the  case,  **  because  the  injury  oc- 
curred through  the  negligence  of  a  fellow-servant 
(the  telegraph  operator  at  Milan)  of  the  plaintiff's 
husband,  should  have  been  directed  to  bring  in  a 
verdict  for  the  defendant,  and,  thereupon,  reversed 
the  judgment  of  the  lower  Court  and  remanded  the 
case  for  a  new  trial ;  that  a  mandate  issued  to  the 
Circuit  Court  for  a  new  trial  in  accordance  with 
this  adjudication,  and  that,  in  the  midst  of  the  trial 
so   ordered,    and    before    its    conclusion,    the    plaintiff, 
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over  the  objection  of  the  defendant,  was  permitted  to 
take  a  non-suit,  and  thereafter  instituted  the  present 
action.  Upon  this  state  of  facts,  it  was  averred, 
the  matters  involved  had  been  conclusively  adjudicated 
against   the   plaintiff. 

Was  the  CJourt  in  error  in  striking  out  this  plea? 
While,  in  the  plea,  this  action  of  the  United  States 
Circuit  Court  of  Appeals  is  alleged  to  he  res  adju- 
dicata  of  the  question  of  the  railroad's  liability  to 
the  defendant  in  error  for  the  loss  resulting  from 
the  negligence  of  the  telegraph  operator  and  manager 
of  the  semaphore,  yet,  in  the  argument  of  counsel 
in  support  of  the  assignment-  of  error,  the  claim  is 
somewhat  abated,  and  it  is  now  insisted  that  its 
legal  effect  is  that,  upon  the  reopening  of  the  facts 
between  the  same  parties  in  the  State  Courts,  it  is 
the  laro  of  the  cme  that,  while  not  a  bar  to  the 
action,  it  is  conclusive  upon  the  parties,  so  far  as 
the  question  of  liability  rests  upon  the  alleged  neg- 
ligence  of   the  operator. 

Many  authorities  are  relied  upon  for  this  conten- 
tion, but,  so  far  as  our  examination  has  extended, 
they  do  not  support  it.  Among  them  are  some 
like  Sujyy'eme  Lodge  K.  of  P.  y,  Lloyd^  107  Fed. 
Rep.,  70;  Collins  v.  Insurance  Co,^  91  Tenn.,  432, 
where  the  Court  has  held  that  the  principles  an- 
nounced upon  the  first  appeal  constitute  the  law  of 
the  case  upon  a  second  appeal.  However  sound  this 
rule  is  when  applied  to  a  suit  that  has  onoe  had 
the    law   declared    in    it    by   an   Appellate   Court    and 
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is  remanded,  and,  after  a  second  trial  in  the  Court 
below,  once  more  reaches  the  Court  of  Appeals,  we 
do  not  see  upon  what  grounds  it  is  to  be  made  to 
apply,  after  a  voluntary  dismissal  by  the  plaintiff, 
to  a  new  suit  instituted  in  an  independent  forum. 
Nor  do  we  think  that  Jacobs  v.  Marks^  182  U.  S., 
583;  Hancock  National  Bank  v.  Fannum^  176  U.  S., 
640;  Pittahurg,  CI,  O.  <&  St.  L.  R.  E.  Co.  v.  Z., 
L,  L.  <&  Trust  Co.,  172  U.  S.,  493,  and  Crescent 
City  Live  Stock  Co.  v.  Butchers^  Union  Co.,  120  U. 
S.,  141,  furnish  any  aid  to  this  contention.  It  is 
unnecessary  here  to  enter  upon  an  analysis  of  these 
cases.  It  is  sufficient  to  say  that  they  are  clearly 
distinguishable   from   the   one   at   bar. 

On  the  other  hand,  Bucher  v.  Cheshire  R.  Co., 
125  U.  S.,  — ;  Gardner  v.  Michigan  Cen.  R.  Co., 
150  U.  S.,  349,  if  not  in  express  holding,  at  least 
by  clear  intimation,  are  contra  to  the  view  pressed 
by  plaintiff  in  error.  In  the  first,  the  plaintiff  had 
sued  in  the  State  Court  and  recovered  a  judgment, 
which,  on  appeal  to  the  Supreme  Court,  was  re- 
versed and  the  case  remanded  for  a  new  trial.  The 
plaintiff  then  took  non-suit,  and  brought  a  new  suit 
for  the  same  cause  of  action  and  against  the  same 
defendant  in  a  United  States  Court.  The  action  was 
one  for  personal  injuries,  received  while  the  plaintiff 
was  traveling  on  Sunday,  in  violation  of  a  Massa- 
chusetts statute.  It  was  insisted  that  the  holding  of 
the  Supreme  Court  of  that  State,  that  the  plaintiff 
was   not,    at  the   time   of    his    injury,    traveling    from 
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necessity  or  charity  on  the  Lord's  day,  bat  on  sec- 
ular business,  was  an  estoppel  on  him  in  the  United 
States  Court,  notwithstanding  the  subsequent  nonsuit. 
But  this  insistence  was  not  sustained,  and,  in  regard 
to  it,  Judge  Miller,  delivering  the  opinion  of  the 
Court,  said:  <*It  is  not  a  matter  of  estoppel  which 
bound  the  parties  in  the  Court  below,  because  there 
was  no  judgment  entered  in  the  case  in  which  the 
ruling  of  the  State  Court  was  made,  and  we  do  not 
place  the  correctness  of  the  determination  of  the  Cir- 
cuit Court,  in  refusing  to  permit  this  question  to  go 
to  the  jury,  upon  the  ground  that  it  was  a  point 
decided  l>etween  the  parties,  and,  therefore,  res  adjxi- 
dicata  as  between  them  in  the  present  action,  but 
upon  the  ground  that  the  Supreme  Court  of  the  State, 
in  its  decision,  had  given  such  a  construction  to  the 
meaning  of  the  words,  'charity'  and  'necessity,' 
in  the  statute  as  to  clearly  show  that  the  evidence 
oflFered  upon  the  subject  was  not  sufficient  to  prove 
that  the  plaintiff  was  traveling  for  either  of  these 
purposes.'- 

This  paragraph,  from  the  opinion  of  Miller,  J., 
is  embodied  in  that  of  Fuller,  C.  J.,  in  Gardner  v. 
Midi,  Cent,  Ji.  Co,,  supra.  The  opening  statement 
of  the  Chief  Justice,  in  this  last  opinion,  is  suffi- 
cient to  our  })resent  purpose.  ''Counsel  for  plain- 
tiff in  error  does  not  contend  that  the  judgment  of 
the  Supreme  Court  of  Michigan  operated  as  a  bar 
to  this  action,  but  he  insists  that  that  judgment 
precluded    '  the   plaintiff   from   successfully   maintaining 
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a  new  action  against  the  defendant  upon  evidence 
tending  to  prove  only  the  same  state  of  facts  which 
the  evidence  before  the  Supreme  Court  of  the  State 
tended  to  prove.'  This,"  continued  the  Court,  *' as- 
sumes a  tinal  adjudication  on  matter  of  law,  binding 
between  the  parties,  and  treating  the  judgment  re- 
versing and  remanding  the  cause  as  final,  applies  it 
as  an  estoppel,  notwithstanding  the  fact  that  a  non- 
suit was  subsequently  taken.  We  cannot  concur  in 
this   view.     .     .     ." 

We  think,  on  principle  and  authority,  a  non-suit 
decides  nothing,  but  leaves  the  parties,  as  they  began 
their  litigation,  at .  arm's  length.  ''Under  no  cir- 
cumstances," says  Mr.  Freeman  in  Volume  I.,  Sec- 
tion 266  of  his  work  on  Judgments,  ''will  a  judg- 
ment on  non-suit  be  deemed  final."  Leaving  the 
controversy  indeterminate  between  the  parties,  it  not 
only  cannot  support  the  plea  of  res  adjudicatay  but 
the  reasoning  and  opinion  of  the  Court,  in  revers- 
ing, cannot  have  the  effect  of  binding  in  subsequent 
litigation  as  the  "law  of  the  case."  Fish  v.  Parker ^ 
14   La.    Ann.,    491. 

It  was  with  this  view  that  this  Court,  speaking 
through  McAlister,  J.,  in  Hooper  v.  R.  H.^  106 
Tenn.,  28,  quoted  approvingly  from  Gossman  v.  Jar- 
visj  100  Fed.  Reporter,  146,  as  follows:  "When  a 
cause  of  action,  removed  into  a  Court  of  the  United 
States,  is  dismissed  therefrom  without  a  trial  or  de- 
termination of  the  merits,  the  right  of  action  still 
remains   in    full    force   and   vigor,    unaffected   thereby, 


678  JACKSON 


L 


Railroad  v,  Bentz. 


and  the  party  having  such  right  of  action  may  bring 
Buit  thereon,  in  any  Court  of  competent  jurisdiction, 
the  same  as  though  no  previous  suit  had  been 
brought. ' ' 

This  being  the  effect  of  the  non-suit  in  the  United 
States  Circuit  Court,  it  left  the  trial  Court  in  the 
present  action  free  to  apply  the  rule,  well  estab- 
lished in  this  State,  that  the  negligence  of  a  railroad 
telegraph  operator  is  not  one  of  the  risks  the  train 
men  assume,  as  they  are  in  no  legal  sense  fellow- 
servants.  H.  R.  V.  D,  Armondy  86  Tenn.,  73; 
R.  R.  V.  Jachson^  106  Tenn.,  438.  It  follows,  there 
fore,  that  this  assignment  of   error  must  be  overruled. 

An  assignment  is  made  upon  the  following  para- 
graph of  the  trial  Judge's  charge:  '*You  also  look 
to  the  loss  of  the  aid — I  don't  mean  pecuniary  aid, 
but  the  aid  of  advice  and  counsel  that  the  plaintiff, 
Mrs.  Bentz,  has  sustained  by  virtue  of  his  death, 
and  also  look  to  the  loss  of  comfort  and  enjoyment 
that  she  has  lost  as  a  result  of  his  death — look  to 
the  comfort  and  enjoyment  of  his  society.  Now, 
these  are  the  elements  of  damages  to  be  considered 
by  the  jury  in  determining  what  amount  of  dam- 
ages to  allow  her,  if  you  find  in  favor  of  the 
plaintiff." 

We  think  this  error  is  well  assigned.  In  R,  R. 
V.  WyricJc^  99  Tenn.,  609,  it  was  said  that  under 
Chapter  186  of  the  Acts  of  1883,  which  provided 
for  a  recovery  of  *' damages  resulting  to  the  parties 
for   whose   use    and    benefit   the   right   of    action    sur- 
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vives  from  the  death  consequent  upon  the  injuries 
received,"  the  widow  could  only  recover  her  pecu- 
niary loss  on  the  death  of  her  husband,  and  that 
case  was  reversed  because  the  trial  Judge  had  said 
to  the  jury  upon  the  measure  of  damages  **that  they 
could  look  to  the  mental  and  physical  suffering  of 
the  surviving  widow."  The  Court  there  quoted  ap- 
provingly from  the  opinion  of  Sharswood,  J.,  in  Pe?in. 
B,  a,  Co,  v.  Butler,  67  Pa.,  335,  in  which  it  is  said 
that  solatium  for  distress  of  mind  is  not  a  proper  ele- 
ment in  fixing  the  amount  of  the  survivor's  personal 
loss.  In  the  present  case,  the  learned  trial  Judge, 
evidently  by  an  inadvertence,  excluded  from  the  jury 
all  consideration  of  the  widow's  pecuniary  loss,  and 
told  them  ^<to  look  to  the  loss  of  comfort  and  en- 
joyment" sustained  by  her,  from  the  negligent  fatal 
injury  (if  such  it  was)  to  her  husband.  It  is  in- 
sisted, however,  that  though  this  be  error,  yet  there 
should  be  no  reversal  of  this  case,  as  upon  the  facts 
disclosed,  it  is  evident  that  the  amount  of  damages 
allowed  by  the  jury  fall  short  of  the  value  of  the 
life  of  the  deceased.  This  may  be  true,  yet  we 
find  this  aflSrmative  error  in  the  record.  It  is  im- 
possible for  this  Court  to  say  how  much,  if  any- 
thing, was  allowed  for  the  loss  of  the  enjoyment 
of  her  husband's  society.  There  is  no  basis  for 
speculation,  even  if  we  were  inclined  to  so  indulge 
ourselves.  In  addition,  the  matter  of  estimating 
damages,  upon  a  legal  basis,  was  for  the  jury,  and 
we   do   not  feel  at   liberty   to   usurp  their   function. 
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Other  assignments  of  error  were  made,  and  these 
have  been   disposed   of  orally. 

The  result  is  that  for  the  error  indicated,  the 
judgment  is  reversed  and  the  cause  remanded  for  a 
new   trial. 
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Carson  v.    Lumber  Cto. 
{Jackmn        May    24,    1902.) 

1.  Contract.    Torr  sale  of  standing  trees  construed. 

Under  a  contract  for  sale  of  standing  trees,  which  contains  no 
provision  as  to  time  for  cuttings  and  removing  same,  the 
grantee  has  the  right  implied  by  law,  to  enter  upon  the  lands 
and  cut  and  remove  the  same  within  a  reasonable  time,  but 
not  after  the  Ifipse  of  such  reasonable  time. 

2.  Samb.     Same, 

What  is  a  reasonable  time  for  removal  of  trees  under  such  a 
contract  is  a  mixed  question  of  law  and  fact,  to  be  determined 
upon  the  facts  of  each  particular  case,  such  as  the  condition  of 
the  land  on  which  the  trees  are  standing,  its  accessibility, 
whether  subject  to  overflow  or  not,  and,  if  subject  to  overflow, 
whether  such  overflow  has  the  effect  to  aid  or  hinder  the 
grantee  in  removal  of  the  trees,  the  number  of  trees  involved, 
and  the  grantee^s  facilities  for  cutting  and  removing  same. 

3.  Same.    Same,    Case  in  JtLdffmant, 

The  Court  holds  that,  under  the  peculiar  facts  of  this  case,  set 
out  in  the  opinion,  a  period  of  ten  years  from  the  date  of  the 
contract,  excluding  therefrom  such  period  as  the  grantee  may 
have  been  enjoined  from  operating  on  the  land,  is  a  reasonable 
time  for  cutting  and  removing  trees  under  such  contract. 


FROM     LAKE. 


Appeal     from    Chancery    Court    of     Lake    County, 
Jno.    S.    Cooper,  Cb. 
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Blaib  Pierson   for   CarsoD. 
W.    A.    Percy   for   Lumber  Co. 

Beard,  J.  The  complainants  are  the  owners  of 
a  tract  of  timbered  and  overflowed  land  lying  in 
Lake  County,  in  this  State.  In  February,  1893, 
they  sold  and  conveyed  to  Hull  &  Polhemus,  their 
heirs  and  assigns,  all  of  the  cottonwood  trees  on 
one  thousand  acres  of  this  tract.  In  July,  1894, 
the  .'ame  grantors  sold  and  conveyed  to  the  same 
grantees  all  the  timber  growing  •  on  the  remainder  of 
the  tract ;  and  in  the  same  conveyance  authorized 
Hull  &  Polhemus  to  cut  the  timber  on  the  one 
thousand  acres.  In  other  words,  by  the  two  con- 
veyances the  grantees  were  vested  with  the  right  and 
title   to   all   trees  of    every   kind   on   the   entire   tract. 

These  conveyances  were  made  for  a  valuable  con- 
sideration, a  part  of  which  was  evidenced  by  notes 
which  the  grantors  had  sought  to  secure  by  retain- 
ing a  lien  in  the  face  of  their  deed  on  the  trees 
sold.  In  February,  1896,  these  purchase  money 
notes  were  paid  off,  and  thereupon  complainants 
executed  a  quit  claim  deed  to  Hull  &  Polhemus,  in 
which  they  release  their  liens  and  confirm  their  title 
to  the  timber  theretofore  conveyed  in  these  words : 
*'And  in  consideration  of  the  same  (that  is,  the 
payment  of  the  notes)  we  convey  and  confirm  to 
the  said  Hull  &  Polhemus  all  the  timber  rights, 
licenses,  and  privileges  in  the  land  mentioned  in  said 
deed,    to   their   heirs  and    assigns    forever."      On   the 
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succeeding  day  to  the  execution  of  this  quit  claim 
deed,  Hull  &  Polhemus  conveyed  all  the  trees  on 
this  land  to  Fitshugh,  and  in  April,  1896,  Fitshugh, 
for  a  large  consideration,  sold  and  conveyed  the  same 
property  to  the  *' Three  States  Lumber  Company," 
which  was  the  owner,  and  as  such,  was  proceeding 
to  get  the  timber  oflf  the  land  when  the  present  bill 
was  filed   on   May   11,    1901. 

The  deed  to  Hull  &  Polhemus,  while  conveying 
and  confirming  the  title  to  the  timber  to  them,  their 
heirs  and  assigns  forever,  fixed  no  time  for  its  re- 
moval, and  the  theory  of  the  present  bill  is  that 
they  and  their  vendees  had  only  a  reasonable  time 
to  accomplish  this,  and  that  such  a  period  having 
already  elapsed,  the  defendant  company  had  lost  all 
rights  to  the  standing  timber,  or  to  enter  upon  the 
land  of  complainants  to  cut  and  remove  it.  In 
other  words,  the  complainants^  construction  of  the 
deed  conveying  the  timber  is,  that  the  grantees  and 
their  assigns  took  title  to  only  such  as  they  should 
cut  and  remove  within  a  reasonable  time.  On  the 
contrary,  the  insistence  of  the  defendant  corporation 
is  that  no  time  was  limited  or  fixed  in  the  deed 
from  the  grantors  for  the  removal  of  the  timber;  it 
has  unlimited  time,  and,  if  mistaken  in  this,  that, 
at  least,  under  all  the  conditions  existing,  a  reason- 
able period  had  not  elapsed  when  it  was  interfered 
with    by   the   injunction   issued   in   this  cause. 

The  Chancellor  adopted  the  first  instance  of  the 
complainants,    and    decreed    that    upon    a   proper   con- 
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s traction  of  the  deeds  to  Hull  &  Polbemus,  they, 
and  those  claiming  under  them,  only  took  title  to 
the  timber  on  the  land  provided  it  was  removed 
within  a  reasonable  time,  and  such  a  period  having 
elapsed,  that  the  Three  States  Lumber  Company  had 
no  title  to  any  still  standing,  and  no  right  to  enter 
upon  the  land  for  the  purpose  of  cutting  or  remov- 
ing any  of  such  timber.  Error  is  assigned  upon 
this   holding. 

That  a  grant  of  standing  trees  implies,  if  no 
more,  at  least  a  right  of  access  to  it,  and  the  use 
of  the  land  for  the  purpose  of  severance,  and  after- 
wards removing  the  logs  or  manufactured  timber, 
was  settled  as  early  as  the  often  cited  case  of  Reniges 
V.  Fogasaa^  Plowden,  16.  This  rests  upon  the  doc- 
trine that  every  grant  carries  with  it  whatever  is 
essential  to  the  use  and  enjoyment  of  the  subject  of 
the  grant.  2  Par.  on  Con.,  534.  The  presumption 
of  the  law  is  that  this  was  in  the  contemplation  of 
the  parties,  when  the  grant  was  made.  Trees  stand* 
ing  upon  the  land  of  the  grantor  could  be  of  no 
value  to  the  grantee,  without  the  right  of  severance 
and  removal.  To  him  their  one  worth  consists  in 
being  cut  down  and  removed,  and  this  can  alone  be 
accomplished*  by  permitting  the  grantee  to  enter  upon 
the  lands  where  they  are  standing.  The  parties  may, 
and  usually  do,  fix  the  time  for  the  enjoyment  of 
this  right,  but  if  they  do  not,  then  what  time  does 
the   law   allow?      Is   it   a   period   of    unlimited   or  in- 
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definite  duration,  or  is  it  one  that  is  reasonable  under 
all   the   circumstances   of    the  particular   case? 

If  it  be,  as  is  insisted  by  the  Three  States  Lumber 
Company,  that  it  can  remove  the  timber  in  question 
at  its  own  convenience,  without  regard  to  the  will 
of  the  complainants,  or  the  lapse  of  time,  it  has, 
so  far  as  the  standing  timter  may  interfere  with  the 
use  of  the  soil  by  its  owner,  practically  ousted  him 
from  its  control  and  enjoyment,  without  having  in 
terms  contracted  for  such  extensive  rights.  It  claim- 
ing under  the  original  grantees,  purchased  timber 
and  the  right  to  cut  and  remove  it,  and  not  land, 
and  yet  upon  its  contention,  that  no  limit  having 
been  fixed  in  the  grant,  it  has  the  right  to  the  use 
of  the  soil  for  the  sustenance  of  the  standing  trees, 
and  the  land  as  a  depository  for  the  cut,  and  their 
removal,    forever,    if    it   so   pleases. 

Then,  the  grantors,  in  selling  timber,  have,  un- 
wittingly, parted  with  the  control,  if  not  a  large 
part  of  the  ownership  of  this  land.  To  concede 
such  a  contention  would  be  in  the  face  of  the 
natural  presumption  of  what  was  the  intention  of 
the  parties  to  the  contract  and  also  of  a  well  estab- 
lished rule  of  law  which  is  applied  to  contracts  as 
to  other  matters,  and  upon  sound  reason,  should 
have  universal  application,  which  is,  that  where  any- 
thing is  to  be  done,  as  goods  to  be  delivered  or 
the  like,  and  no  time  is  specified  in  the  contract, 
the   law   presumes   that   the   parties    intended   that   the 
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thing  should   be   done  in  a  reasonable   time.      5   Law- 
son's   Rights   and   Rem.,  4133;  2  Parsons'  Com.,  535. 

And,  as  might  well  be  anticipated,  this  rule  has 
been  extended  to  contracts  for  standing  trees.  BaulU 
V.  Mitchell  3  Harris,  371  ;  Iron  v.  WSb,  12 
Vroom,  203  (S.  C,  32  Am.  Rep.,  193);  Rayt  v. 
Stratton  Mills,  64  N.  H.,  109);  S.  C,  20  Am. 
Rep.,  119;  Boisankiss  v.  Reed,  2  Keyes  (N.  Y.), 
323,*  and  what  is  reasonable  time  of  performance  of 
such  contracts,  ordinarily,  is  a  mixed  question  of  law 
and  fact.  In  determining  the  question  in  such  a  case, 
the  condition  of  the  land  on  which  the  trees  are 
standing,  its  accessibility,  whether  overflowed  land  or 
not,  and  if  overflowed,  the  effect  of  an  overflow  in 
hindering  or  aiding  the  grantee  in  removing  the  tim- 
ber when  cut,  the  number  of  trees  standing  at  the 
time  of  the  contract,  and  the  facilities  under  the 
contract  of  the  grantees  for  cutting  and  removing 
the  timber.  When  these  conditions  are  ascertained, 
the  law  will  then  say  whether  the  grantee  has  exer- 
cised  reasonable   diligence  under   his   contract. 

This  does  not  involve,  and  therefore  it  is  un- 
necessary for  us  to  rule,  the  vexed  question  argued 
with  ingenuity,  and  after  much  research  by  the 
counsel  for  the  complainant  and  the  defendant  as 
to  what  becomes  of  the  title  to  the  remaining  trees, 
after  a  reasonable  time  has  elapsed  for  their  re- 
moval, in  open  contracts  like  those  with  which  we 
are  now  dealing.  For  under  such  contracts,  after 
the    expiration    of     such    period,    the     same     question 
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would  be  presented  as  with  trees  remaining  after 
the  lapse  of  a  fixed  period,  in  contracts  containing 
a  limitation  as  to  time.  For  the  first  class  of  con- 
tracts the  law  does  for  the  parties  what  they  have 
done  for  themselves  in  the  other  class.  There  are 
cases  which  hold  that  the  title  remains  in  the  grantee 
after  the  time  of  limitation  has  passed,  though  with- 
out legal  right  on  his  part,  to  enter  within  the 
close  of  the  grantor.  Hayton  v.  Stratton  MUlSy 
supra ;  Iron  v.  Webb^  supra.  There  are  others 
which  simply  announce  that  mere  lapse  of  time  doe& 
not  affect  the  title  of  the  grantee,  his  right  of  entry 
not  being  involved  in  litigation.  Goodwin  v^.  ^^A-^ 
bardy  47  Maine,  675;  Hawkins  v.  Record^  32  Yt.^ 
676;  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.^ 
104   Ala.    (S.    C,    27   L.    R.    A.,    434.) 

On  the  other  hand,  there  are  cases  holding  that 
the  title  of  the  grantee  terminates  with  his  right  of 
entry.  Saltinstal  v.  Little,  90  Pa.  St.,  422  (S.  C.,, 
35  Am.  Rep.,  683);  Galden  v.  OUck,  57  Wis.,. 
118  (S.  C,  46  Am.  Rep.,  32) ;  Boisonhin  v.  Beed^, 
supra,  and  in  Macemhefrson  v.  Detroit,  Lansvng,  etc.y 
Bailroad  Co.  (Michigan  Supreme  Court,  1896) ;  (S. 
C,  32  L.  R.  A.,  102,  it  is  said  the  weight  of  ' 
authority  is  that  timber  uncut  at  the  expiration  of 
the   time   for   removal,    reverts   to   the   land   owner. 

Leaving  open  this  question,  it  is  sufficient  to  say 
that  as  we  are  satisfied,  after  a  careful  examination! 
of  all  the  evidence  in  the  record,  a  reasonable  time^ 
within   which   the  grantee  and  their  assigns  could  re> 
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move   the   timber    covered    by    the    contract,    had   not 
expired   when   the   present   bill   was   filed. 

It  is  estimated  that  in  1893,  there  was  standing 
on  the  land  from  sixteen  to  eighteen  million  feet  of 
timber.  The  land — or  the  greater  part  of  it — was 
low  and  swampy,  and  subject  to  overflow  from  the 
Mississippi  River.  At  the  time  of  the  making  of 
the  contract,  and  until  their  sale,  in  1896,  to  Fits- 
hugh,  Hull  &  Polhemus  looked  alone  to  periodic 
overflows  to  float  out  the  logs  they  cut.  In  the 
winter  of  1893-4,  they  succeeded  in  getting  out 
about  one  million  of  feet,  and  in  anticipation  of 
having  another  overflow,  they  had  cut  additionally 
two  or  three  million  feet,  but  were  not  able  to  get 
it  out  on  account  of  its  failure.  Mr.  Hull  says 
this  timber  was  lost  to  his  firm,  and  lying  on  the 
ground,  worm-eaten  and  worthless  when  they  made 
their  sale  in  1896.  The  evidence  shows  that  to  haul 
this  timber  to  the  Mississippi  River,  would  have 
entailed  a  heavy  loss  to  these  parties,  and  at  the 
time  they  were  operating,  floating  logs  in  an  over- 
flow was  regarded  as  the  only  feasible  plan  of  get- 
ting them  to  market.  Since  then,  tramways  and 
steel  roads,  for  the  purpose,  have  come  into  use. 
In  1898,  the  Three  States  Lumber  Company  con- 
tracted with  their  co-defendant,  Peck,  to  erect  a  sfew 
mill  near  the  land  and  cut  the  trees  remaining  on 
it,  and  convert  them  into  lumber,  and  that  when 
this  bill  was  tiled,  he  was  constructing  a  steam  rail- 
road  into   the    body   of    this   timber,    and  had  entered 


APRIL  TERM,  1902.  689 

CarBon  v.  Lumber  Co. 

his  mill  and  was  actively  engaged  in  fulfilling  his 
contract. 

Many  witnesses  who  qualify  as  persons  having 
long  and  large  experience  in  such  work,  and  their 
estimates  of  a  reasonable  time  for  removing  timber 
under  this  contract,  was  from  six  to  thirteen  years. 
After  weighing  all  the  testimony,  we  have  concluded 
that  a  period  of  ten  years,  from  the  1st  of  No- 
vember, 1893 — this  date  being  midway  between  the 
two  deeds — is,  in  view  of  all  the  conditions  de- 
veloped in  the  evidence  in  existence,  or  likely  to 
exist,  is  a  reasonable  period.  There,  however,  will 
be  excluded  from  this  time,  the  time  which  has 
been  lost  to  the  defendants  by  reason  of  the  pend- 
ancy  of    the   injunction  in   this  case. 

This  bill  is  therefore  dismissed  at  cost  of  com- 
plainants. 

24  P— 44 


690  JACKSON : 


Craisf  v.  Mc  Knight. 


Cbaig  V.    McKnight. 
{Jackson.      May   24,    1902.) 

1.  Chancbby  Pleadings.    Material  d^endanL 

The  principal  oblig-or  is  a  material  defendant  to  a  bill  brongfht 
by  his  surety  on  a  bond  to  obtain  its  surrender  and  cancella- 
tion on  the  ground  that  the  surety  was  induced  to  sign  it  by 
the  fraudulent  representations  of  the  principal  obligor  and  the 
obligees  therein.  And  such  suit  can  be  maintained  in  the 
jurisdiction  where  the  principal  obligor  resides  against  him 
and  the  obligees,  although  the  latter  reside  outside  that  juris- 
diction. 

Cases  cited:  Rirdsong  v.  Birdsong,  2  Head,  200;  Jackson  v.  Tier- 
nan,  10  Yer.,  175;  Simon  ton  u  Porter,  1  Baz.,  215. 

2.  Rescission.    Action  for,  not  premature,  when. 

An  action  for  rescission  and  cancellation  of  a  bond  on  the  ground 
of  fraud  practiced  in  its  procument  is  not  prematurely  brought 
by  the  obligor,  although  the  obligee  has  never  sought  to 
enforce  it  by  suit. 


FROM    CROCKETT. 


Appeal    from     the    Chancery    Court    of     Crockett 
County.      A.   G.    Hawkins,  Ch. 

W.    W.    Craig  for  Craig. 

Draper    &    Rice    and   C.    A.    Goodlob    for    Bfc- 

Enight. 
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BsABD,  J.  This  appeal  brings  up  for  review  the 
decree  of  the  Chancellor  in  overruling  the  demurrer 
of  the  Stevens  Lumber  Company  (composed  of  George 
Scott  and  his  associates)  to  the  bill  of  complainant. 
The  suit  was  instituted  in  the  Chancery  Court  of 
Crockett  County,  within  whose  local  jurisdiction  the 
defendant,  McKnight,  lives,  and  was  served  with 
process.  A  counterpart  subpoena  was  issued  to  Dyer 
County,  where  the  other  defendants  resided,  and  was 
there  served  on  them.  One  of  the  grounds  of  the 
demurrer  is  that  McKnight  was  not  a  material  de- 
fendant, and  that  being  so,  as  to  the  demurrants,  his 
co-defendants,  the  Chancery  Court  of  Crockett  County 
was   without   jurisdiction. 

The  averments  of  the  bill,  so  far  as  they  affect 
the  question  thus  raised,  are  that  complainant  is  a 
joint  obligor  with  defendant,  McKnight,  in  a  bond 
to  Scott  and  his  associates,  doing  business  in  the 
name  of  the  Stevens  Lumber  Company,  by  the  terms 
of  which  they  agree  to  indemnify  their  obligees 
against  any  loss  that  may  occur  to  them  by  reason 
of  failure  in  the  title  to  certain  land  sold  by  Mc- 
Knight to  them;  that  McKnight  and  these  obligees 
misrepresented  the  terms  and  conditions  of  this  bond 
to  complainant,  and  by  fraud  and  imposition  ob- 
tained his  signature'  to  it;  that  the  title  to  the  land 
covered  and  guaranteed  by  this  bond  is  now  in  liti- 
gation ;  that  McKnight  and  the  members  of  the 
Stevens  Lumber  Company  claim  that  complainant  is 
liable   on   this    bond,    and    is    bound   in   the   result   of 
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the  loss  of  any  part  of  this  land  to  indemnify  the 
obligees  to  the  extent  of  the  value  of  this  loss. 
The  complainant  thereupon  asked  that  the  Stevens 
Lumber  Company  be  required  to  deliver  up  this 
bond,  and  that  there  be  a  decree  of  cancellation  so 
far  as  he  was  concerned.  On  the^e  averments  arises 
the  question,  Is  McKnight  a  material  defendant  to 
this   suit? 

It  is  a  rule  of  Courts  of  Equity,  and  their  con- 
stant aim,  to  do  complete  justice  by  deciding  on  and 
settling  the  rights  of  all  persons  interested  in  the 
subject-matter  of  litigation,  *«80  that  the  perform- 
ance of  the  decree  of  the  Court  may  be  perfectly 
safe  to  those  who  are  compelled  to  obey  it,  and 
also  that  future  litigation  may  be  prevented,  and 
hence  all  persons  materially  interested,  either  logslly 
or  beneficially,  in  the  subject-matter  of  the  suit  are 
to  be  made  parties,  so  there  may  be  a  complete 
decree  which  will  bind  them  all."  Story's  Eq.  PL, 
Sec.    72. 

Many  illustrations  of  this  rule  are  given  by 
Judge  Story  in  the  work  from  which  this  extract 
has  been  made.  Among  them  is  that  of  a  bill  filed 
by  the  holder  of  a  bond  executed  by  the  ancestor, 
which  in  terms  binds  the  heir,  to  reach  land  de- 
scended, to  satisfy  the  bond.  A's  the  heir,  after  the 
land  was  subjected,  could  file  a  bill  against  the  ex- 
ecutor or  administrator  to  be  reimbursed  out  of  the 
personal   assets,    both   the   heir   and   the   personal   rep- 
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resentative  should  be  joined  in  the  same  bill,  so  as 
to   do   justice   to   all   parties.     72.,    Sec.    74. 

So,  in  Section  86  of  this  work,  it  is  said  that 
upon  the  authority  of  Raveroy  v.  Grayson^  that  where 
the  bail  of  the  judgement  debtor  brings  a  bill  to  stay 
the  proceedings  against  them  by  the  creditor,  upon 
the  alleged  fraudulent  conduct  of  the  latter,  their 
principal  is  a  necessary  party,  likening  the  case  to 
a  suit  brought  by  sureties,  who  cannot  be  relieved 
as  against  the  obligee  of  a  bond,  without  bringing 
the   obligor  before   the   Court. 

Again,  in  Section  159,  the  learned  author  restates 
the  rule  in  the  following  wordft :  "In  cases  of  joint 
obligations  and  contracts,  and  joint  claims,  duties 
and  liabilities,  the  rule  is  that  all  the  joint  owners, 
joint  contractors,  and  other  persons  having  a  com- 
munity of  interest  in  duties,  claims,  or  liabilities, 
who  may  be  aflfected  by  the  decree  are  necessary 
parties." 

It  is  true  our  statute  makes  obligations  joint  and 
several,  so  that  now  all  the  parties  liable  in  such 
obligations  are  not  now,  in  many  cases,  necessary 
parties,  yet  they  are  none  the  less  proper  parties, 
having,  as  joint  obligors,  a  material  interest  in  the 
subject-matter  of  the  controversy.  So  it  is,  this 
statutory  change  does  not  alter  or  qualify  the  under- 
lying principle   upon   which   the  rule  rests. 

While  the  sjeneral  rule,  requiring  all  persons  in 
interest  to  be  made  parties  to  the  suit,  is,  as  is 
said   in  Birdaoiig  v.  Birdsong^  2   Head,  290,  in   most 
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cases,  in  some  sense  rather  a  rule  of  discretion  in 
the  courts  of  equity  than  of  right  of  the  litigants, 
yet  the  reason  for  its  existence  is  found  in  the 
anxiety  of  the  courts  to  do  justice  among  all  the 
parties  having  an  interest  in  the  subject-matter  or 
object  of  the  suit,  whether  that  interest  be  mediate 
or  immediate,  present  or  future,  for  the  purpose  of 
preventing  future  controversy  and  litigation."  And 
in  Jackson  v.  Tieman,  10  Yer.,  175,  and  in 
Simonton  v.  Porter^  1  Bax.,  215,  it  is  said  that 
one  .  .  .  who  could  be  gainer  or  loser  by  the 
result,  or  against  or  in  favor  of  whom  a  decree 
might  be  rendered,  is  a  material  defendant.  Now, 
in  view  of  this  general  rule  of  equity  practice,  and 
the  reason  for  its  existence,  the  question  recurs,  is 
McKnight  a  material  defendant  to  this  suit?  That 
he  is,  we  think  will  be  clear  from  one  or  two  hy- 
pothetical cases  which  may  be  put.  If  complainant 
can  maintain  his  claim  that  he  was  induced  to  sign 
this  bond  by  the  fraudulent  representations  of  his  co- 
obligor  and  of  the  Stevens  Lumber  Company,  then  this 
would  leave  McKnight  alone  responsible  on  it,  while 
if  he  fails,  then  McKnight,  in  the  event  of  ultimate 
liability,  can  look  to  the  complainant  for  contrSm* 
tion.  In  either  of  these  contingencies,  whether  a 
loser  in  the  one  or  a  gainer  in  the  other,  he  is 
interested  in  the  controversy  and  therefore  a  mate- 
rial  defendant. 

Again,  if   complainant   had   been  content  to  file  his 
bill   alone  against  the  SteveM  Lmober  CotnpMqrY  <u(id 
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secured  a  decree  releasing  him  from  liability  on  the 
bond,  and  then  in  an  independent  action,  this  com 
pany  should  succeed  in  holding  McKnight,  he,  not 
being  affected  by  the  result  of  the  first  litigation, 
could  sue  Craig  for  contribution  and  force  him  into 
a  controversy  over  the  same  issues,  settled  in  his 
favor  in  the  other  decrees.  Bringing,  however,  as 
is  done  in  this  case,  the  obligee  and  his  co-obligor 
together,  a  decree  can  be  pronounced  settling  the 
rights  of  all  the  parties  and  thus  save  a  multi- 
plicity of  suits.  The  Chancellor  entertained  this 
view,  and  in  it  we  concur.  But  the  demurrants 
fui-ther  insisted  that  this  suit  was  premature,  as  the 
obligees  had  not  brought  suit  on  the  bond.  The 
reply  made  to  this  by  the  complainant  is,  that  these 
obligees  cannot  complain  because  complainant  is  un- 
willing to  sit  still,  with  this  apparent  liability  hang- 
ing over  him  as  a  continuing  menace  and  await  their 
convenience  or  pleasure  in  bringing  this  matter  to 
issue.  If  enforced  it  would  subject  him  to  a  pos- 
sible heavy  loss,  and  it  is  well  contended  by  com- 
plainant that  he  cannot  be  compelled  to  wait  an  in- 
definite time  for  a  movement  of  those  obligees, 
during  the  lapse  of  which  his  witnesses  may  die  or 
disappear,  thus  reducing  his  ability  to  successfully 
defend,  or  he  may  himself  die  and  leave  to  his 
representatives  an  unsettled  controversy  which  could 
have  been  more  intelligently  managed  by  himself 
while  living.  We  think  this  is  a  full  answer  to  the 
insistence  of  the  demurrants   on  this  point,    and  that 


696  JACKSON : 


Craig  V.  McKnlght 


if  complainant  was  made  the  victim  of  fraudulent 
representation,  as  is  averred  in  his  bill,  he  has  the 
right  to  call  upon  a  Court  of  Equity  to  relieve  him 
without  further  delay.  Bingham's  Principles  Equity, 
Section   668. 

The  decree  of  the  Chancellor  is  therefore  affirmed, 
and   the   cause  is   remanded   for  further   proceedings. 
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Telephone  and  Telegraph  Co.    v.   Hunt. 
{Jackson.     May    26,    1902.) 

Variance.  Does  not  exist  between  declaration  and  evidetice,  when. 
There  is  not  a  fatal  variance  between  the  declaration  and  the 
evidence  offered  in  support  of  it,  where  the  declaration  avers 
that  plaintiff's  injury  resulted  from  the  negligeoce  of  defend- 
ant, a  telephone  company,  iu  having  rotten  and  defective  poles 
and  in  permitting  its  wires  to  remain  down  in  the  streets,  in  a 
dangerous  condition,  for  an  unreasonable  length  of  time, 
without  stating  how  the  wires  came  to  be  down,  and  the 
evidence  shows  that  the  poles  were  unsafe  and  that  they  were 
blown  down  by  a  storm,  and  that  the  wires  were  left  oq  the 
streets,  in  a  dangerous  condition,  for  an  unreasonable  length 
of  time. 


FROM    GIBSON. 


Appeal  in  error  from  Circuit  Court  of  Gibson 
County.      John  R.    Bond,   J. 

Spl.    Hill  for  Telephone  and  Telegraph   Co. 

G.   W.  Wade  and  Taylor  &  Biggs  for  Hunt. 

WnxES,  J.  This  is  an  action  against  the  tele- 
phone  and  telegraph  company  for  damage  for  per- 
sonal injuries  caused  by  coming  in  contact  with  the 
wires    of     the    company    on    one    of    the    streets    of 
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Trenton,  Tennessee.  There  was  a  trial  before  the 
Court  and  a  jury,  and  verdict  and  judgment  for  $500, 
and  the   company  has   appealed   and   assigned   errors. 

The  error  assigned  is  that  there  is  a  complete 
variance  between  the  declaration  and  the  proof  as  to 
the  acts  of  negligence  of  the  company,  which  caused 
the  injury.  It  is  insisted  that  the  declaration  charges 
that  th  wires  were  down  in  the  streets  because  of 
the  fective  and  rotten  condition  of  the  poles,  while 
the  proof  shows  that  the  wires  were  down  because 
of  a  storm  which  had  blown  down  the  poles  and 
detached  the  wires  and  thrown  trees  and  obstructions 
across  them,  and  hence  there  is  no  evidence  to  sup- 
port the  verdict.  This  is  substantially  the  only  error 
complained   of. 

The  declaration  contains  four  counts,  virtually  the 
same  in  many  particulars,  but  diflPering  somewhat  in 
each  case.  The  gravaman  of  the  charge  in  the 
declaration  is  the  rotten  and  unsafe  condition  of  the 
poles  ana  fastenings,  and  nothing  is  said  in  either 
of  the  counts  about  a  storm  causing  the  falling  of 
the  wires.  But  there  is  in  the  declaration,  espe- 
cially in  the  third  and  fourth  counts,  very  specific 
charges  that  the  company  allowed  its  wires  to  remain 
down  in  the  streets,  in  a  dangerous  condition,  for 
an  unreasonable  length  of  time  and  with  knowledge 
of   this   danger. 

There  is  some  evidence  of  defects  and  unsafe  poles 
along  the  streets  and  near  the  place  of  this  injury, 
and,  if   the   declaration   should   be   strictly  confined  to 
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damage  resulting  from  the  use  of  defective  and  unsafe 
poles  as  the  reason  for  the  falling  of  the  wires,  there 
is  evidence  enough  in  the  record,  under  the  rule,  to 
support  the  verdict  and  judgment.  But  we  are  of 
opinion  that  the  declaration,  especially  in  the  third 
and  fourth  counts,  sets  out  two  causes  of  action,  or 
two  features  of  negligence — one  the  use  of  defective 
poles,  and  the  other  the  allowing  wires  to  remain 
down  in  the  streets  an  unreasonable  length  of  time, 
and  the  two  grounds  of  negligence  may  be  considered 
as  separately  alleged.  That  is,  the  allegation  charg- 
ing that  the  wires  were  down  an  unreasonable  length 
of  time,  can,  under  the  wording  of  the  declaration, 
be  considered  as  the  act  of  negligence  for  which 
damages  are  sous;ht,  irrespective  of  the  reasons  which 
caused  the  wires  to  be  down,  and  upon  this  feature 
of  the  case  there  is  ample  evidence  to  sustain  the 
finding   of   the  jury   and   judgment   of   the   Court. 

We  are  of  opinion,  therefore,  that  there  is  not  a 
fatal  variance  between  the  declaration  and  proof,  and 
there  is  ample  evidence  to  sustain  the  verdict  and 
judgment,    and   it   is  affirmed,    with   costs. 


700  JACKSON : 


Board  of  Directors  v.  Bodkin  Bros. 


Board  of  Dibectors  v.   Bodkin  Bros. 
{Jackson.      May   26,    1902.) 

1.  CoBPOBATiONS.    Board  of  Directors  of  Levee  District  created  a 

public  corporation. 
An  Act  of  the  Legislature  incorporating  a  Board  of  Directors 
and  authorizing  it  to  build,  rebuild,  and  repair  levees  for  the 
protection  of  a  large  district  from  overflow;  to  make  all  neces- 
sary contracts,  and  to  levy  taxes  upon  the  inhabitants  of  the 
district  and  collect  them,  and  to  issue  bonds  for  said  purposes, 
constitutes  such  Board  of  Directors  a  public  corporation, 
clothed  with  governmental  duties  and  functions  of  the  same 
general  class  as  cities  and  counties.     (Post,  p.  706,) 

2.  Same.    Property  of  piLblic,  not  subject  to  attachment. 

And  the  property  and  moneys  of  such  public  corporation  neces- 
sary to  the  exercise  of  its  corporate  municipal  functions — e.  g., 
money  deposited  in  bank  to  meet  interest  od  its  bonds — is  not 
subject  to  attachment  for  its  debts  or  obligations.  (Post,  pp. 
706,  707,) 

3.  Sahb.    Public,  not  svbject  to  suU  outside  the  jurisdiction  of  its 

situs. 

And  such  public  corporation,  created  in  and  by  another  State, 
is  not  subject  to  suit  in  the  courts  of  this  State  for  breach  of 
contract,  although  its  charter  subjects  it  to  suit  in  the  Courts 
of  the  State  of  its  creation,  and  notwithstanding  it  may  main- 
tain an  oifice  in  this  State,  in  charge  of  an  officer,  upon  whom 

*  service  of  process  is  effected.  Such  corporation  is  suable  only 
in  the  Courts  within  whose  jurisdiction  it  has  its  situs,  (Post, 
pp.  707-712.) 

Cases  cited:  Railroad  v.  Taylor,  6  Heis.,  408;  Tappan  v.  Railroad, 
3  Lea,  106;  Moore  v,  Tate,  87  Tenn.,  725. 

4.  Same.    Objection  to  Court's  jvHsdictton  fiot  u>aived. 

And  such  corporation,  when  sued  in  the  Courts  of  an  outside 
jurisdiction,  does  not  waive  the  objection  by  failing  to  plead 
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in  abatement.  The  objection  is,  in  such  case,  to  jurisdiction 
over  the  subject-matter  of  the  litipfation,  and  cannot  be  waived. 
(Post,  PP'  712,  713.) 


FBOM    SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,   J. 

TURLEY    &    TURLEY    and    GlLLHAM    &    GlIiLHAM    for 

Board   of   Directors. 

Greer  &  Greer  for   Bodkin   Bros. 

McAlister,  J.  Plaintiffs  below  recovered  a  ver- 
dict and  judgment  against  the  Board  of  Directors  of 
St.  Francis  Levee  District  for  the  sum  of  88,380.56, 
damages  for  breach  of  a  contract.  The  Board  ap- 
pealed  and   has  assigned   errors. 

St.  Francis  Levee  District  is  a  public  corporation, 
created  by  an  Act  of  the  Legislature  of  the  State 
of  Arkansas.  The  Act  provides  that  a  certain  part 
of  the  St.  Francis  basin,  which  is  particularly  de- 
scribed, and  containing  all  that  area  which  has  at 
any  time,  either  directly  or  indirectly,  been  over- 
flowed by  water  from  the  Mississippi  River,  shall 
constitute  a  levee  district.  The  Act  then  designates 
certain  individuals  as  directors,  and  provides  that 
they   and    their   successors   in   oflice   shall   constitute   a 
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body  politic  and  corporate  by  the  name  and  style 
of  the  Board  of  Directors  of  the  St.  Francis  Levee 
District,  and  by  that  name  may  sue  and  be  sued  and 
have  perpetual  succession  for  the  purposes  thereinafter 
designated.  The  duties  of  said  Board  are  declared 
to  be  to  levee  the  St.  Francis  front,  in  the  State  of 
Arkansas,  and  to  protect  and  maintain  the  same  by 
building,  rebuilding,  repairing,  or  raising  levees  on 
the  right  bank  of  the  Mississippi  River,  or  such 
other  places  as  said  Board  may  select.  It  is  further 
provided  that,  for  the  purpose  of  building,  repairing, 
or  maintaining  the  levees  aforesaid,  and  for  carrying 
into  effect  the  object  and  purposes  of  the  Act,  the 
Board  of  Levee  Directors  shall  have  the  power,  and 
it  is  made  their  duty,  to  assess  and  levy  an  annual 
tax  on  all  lands  within  said  levee  district,  provided 
two-thirds  of  the  land  owners,  after  being  duly  no- 
tified, vote  for  such  assessment.  Said  Board  of 
Levee  Directors  are  given  power  to  employ  all  agents 
necessary  to  the  execution  of  their  duties  and  to 
make  contracts  for  the  construction  or  performance 
of  said  work.  By  an  Act  approved  March  13, 
1899,  said  Board  was  authorized  to  issue  bonds  for 
the  purpose  of  building,  repairing,  and  maintaining 
levees  on   the  right  bank   of  the  Mississippi  River. 

This  general  statement  of  the  nature  of  said  cor- 
poration, its  powers,  and  duties,  will  suffice  to  illus- 
trate the  bearing  of  the  legal  question  arising  upon 
the   record. 

The    plaintiffs    below.    Bodkin    Bros.,    on  or  about 
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October  22,  1898,  entered  into  a  contract  with  the 
Board  of  Levee  Directors  for  the  construction  of  a 
portion  of  the  levee  on  the  western  side  of  the  Mis- 
sissippi River,  in  the  State  of  Arkansas.  It  is  al- 
leged in  the  declaration  that  said  contract  was,  in 
all  things,  complied  with  by  plaintiffs,  but  was 
breached  by  the  defendant  in  this,  that,  after  said 
contract  was  entered  into  and  signed  by  plaintiffs 
and  by  the  defendant,  through  their  officers  and 
agents,  the  defendant,  on  or  about  February,  1899, 
without  the  knowledge  of  plaintiffs,  so  changed  the 
line  of  said  levee,  so  contracted  to  be  built  by  plain- 
tiffs for  defendant,  in  various  places  along  the  orig- 
inal line  of  said  levee  as  did  great  harm  and  damage 
to  plaintiffs,  and,  by  reason  of  such  illegal  changes, 
without  plaintiffs^  knowledge  or  consent,  plaintiffs 
were  put  to  great  expense  and  additional  cost  to 
properly  construct  said  levee;  and  that  defendant  did, 
illegally  and  wrongfully,  take  away  from  plaintiffs, 
without  notice  to  them  and  without  their  knowledge, 
a  large  amount  of  work  and  relet  the  same  to  other 
contractors. 

The  plaintiffs,  it  appears,^  were  residents  of  Shelby 
County,  Tennessee,  and  did  their  work  in  the  State 
of  Arkansas.  It  further  appears  that  said  Board  of 
Levee  Directors  had  an  office  in  the  city  of  Mem- 
phis, where  their  fiscal  operations  were  transacted. 
Said  Board  also  had  to  its  credit  various  sums  of 
money   in   several   banks   of   said   city. 

On  the  11th  of  June,  1900,  plaintiffs  brought  this 
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suit,  by  original  attachment  and  summons,  in  the 
Circuit  Court  of  Shelby  County,  alleging  as  a  ground 
of  attachment  the  non-residence  of  said  levee  dis- 
trict corporation.  The  attachment  was  levied  on  cer- 
tain personal  property  and,  by  garnishment,  against 
several  of  the  banks,  including  the  Mercantile  Bank, 
of  the  city  of  Memphis,  where  said  Board  had  a 
deposit  of  about  $19,000,  which  had  been  deposited 
in  said  bank  for  the  purpose  of  liquidating  the  in- 
terest on  certain  bonds  issued  by  said  Levee  District 
Board,  under  the  authority  of  the  Legislature  of  the 
State  of  Arkansas.  At  the  same  time,  a  summons 
was  duly  served  on  the  Secretary  of  said  Board, 
who  was  found  at  the  time  in  Shelby  County.  On 
the  21st  of  June,  1900,  said  Levee  District  Board 
executed  a  replevy  bond  and  repossessed  itself  of  the 
funds  which  had  been  seized  by  attachment.  On  the 
18th  of  September,  1900,  the  original  declaration  was 
filed. 

On  the  21  st  of  September,  1900,  defendant  de- 
murred  to  the  declaration,  assigning,  for  cause,  that 
the  alleged  contract  was  not  set  out  with  sufficient 
certainty  and  definiteness,  but  that  the  allegations 
with  respect  thereto  were  vague  and  insufficient. 
The  demurrer  raised  no  question  in  respect  of  the 
jurisdiction  of  the  Court.  On  the  same  day,  defend- 
ant moved  to  quash  the  attachment,  upon  the  ground 
that  said  Board  of  Levee  Directors  is  a  public  cor- 
poration, or  agency  of  the  State  of  Arkansas,  and 
that    its    properties    are    not    subject    to    seizure    by 
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judicial  process.  On  January  16,  1901,  the  Court 
sustained  the  motion  to  quash  the  attachment.  On 
January  3,  1901,  by  leave  of  the  Court,  the  plain- 
tiff filed  an  amended  declaration,  setting  forth  with 
more  detail  and  particularity  the  contract  alleged  to 
have  been  breached  by  defendant.  The  *  substance  of 
the  amended  declaration  has  already  been  stated,  and 
need  not  be  repeated.  It  should  have  been  stated 
that   defendant's   demurrer   was   overruled. 

On  January  18,  1901,  the  Levee  District  Board, 
through  its  counsel,  filed  a  plea  in  abatement,  aver- 
ring in  substance  that  said  Board  is  a  public  and 
governmental  agency  of  the  State  of  Arkansas,  cre- 
ated by  the  Legislature  of  that  State  for  the  pur- 
pose of  constructing  levees  from  the  Missouri  line 
on  the  north  to  the  mouth  of  the  St.  Francis  River 
on  the  south,  and  setting  forth  the  powers  and  duties 
of  said  Board  under  the  Act  of  the  Arkansas  Leg- 
islature. It  is  then  averred  that  said  Board  has  its 
sitini  in  the  State  of  Arkansas,  and  that  the  con- 
tract sued  on  was  made  in  said  State,  and  was  to 
be  performed  there.  It  is  then  averred  that  said 
Board  is  not  liable  to  suit  in  the  State  of  Tennes- 
see, or  in  Shelby  County,  of  said  State,  and  that 
the  service  attempted  to  be  made  in  this  case  upon 
certain  of  its  oflScers  of  the  Levee  District  in  this 
State  did  not  constitute  a  legal  service  on  said  Board. 

The  Court,  on  the  loth  of  February,  1901,  over- 
ruled this  plea,  and  thereupon  defendant  filed  pleas 
to   the    merits,    which    need     not    be    noticed    in   this 
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connection.  The  trial  resulted,  as  already  stated,  in 
a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$8,380.56.  Said  Levee  District  Board  appealed,  and 
the  first  assignment  is  that  the  trial  Court  erred  in 
not  sustaining  defendant's  plea  in  abatement  and  dis- 
missing the  suit  for  want  of  jurisdiction  both  of  the 
subject-matter   and   the  Levee   District   Board. 

The  Supreme  Court  of  Arkansas  has  had  occa- 
sion to  consider  the  nature  and  character  of  this 
Board,  and  has  adjudged  it  a  public  corporation 
clothed  with  governmental  duties  and  functions,  in- 
cluding the  power  to  levy  and  collect  public  taxes. 
£ed  V.  Board  of  Directors  SL  Francis  Levee  Dis- 
trict,  69  Ark.,  636  (S.  C.  27  S.  W.  Rep.,  590); 
Memphis  Land  cfe  Timber  Co.  v.  SL  Francis  Levee 
Board,    64   Ark.,    256. 

It  is  well  settled  that  the  property  and  taxes  of 
municipal  corporations,  held  and  used  for  public  pur- 
poses, cannot  be  seized  and  appropriated  by  credit- 
ors to  the  payment  of  their  debts.  ''The  property 
of  a  municipal  corporation  which  is  essentially  pub- 
lic in  its  nature  is  held  by  the  corporation  in  trust 
for  the  public,  and  is  necessary  for  the  exercise  of 
its  corporate  municipal  function,  and  cannot  be  sold 
to  satisfy  the  debts  of  the  corporation."  20  Am. 
&   Eng.    Enc.    L.    (2d   Ed.),    1190. 

In  Kline  v.  New  Orleans,  98  U.  S.,  148,  Chief 
Justice  Waite  states  the  reason  for  this  rule  with 
much  force  and  clearness,  viz.:  <<If  the  lands  are 
held   by  the   corporation  for  public  purposes,  and  the 
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ground  rents  are  part  of  the  public  revenue,  it  is 
well  settled  that  they  cannot  be  levied  on  and 
sold.  .  .  .  Property  and  revenue  necessary 
for  the  exercise  of  these  powers  become  part  of  the 
machinery  of  government,  and  to  permit  a  creditor 
to  seize  and  sell  them  to  collect  his  debt  would  be 
to  permit  him,  in  some  degree,  to  destroy  the  gov- 
ernment itself.  .  .  .  The  test  in  such  cases 
is  as  to  the  necessity  of  the  property  for  the  due 
exercise  of  the  functions  of  the  municipality."  State 
V.  Tiedma/n^  69  Mo.,  306;  l^leiahd  v.  Hightower^ 
62  Ga.,  324.  The  same  rule  applies  to  counties  or 
other  arms  of  the  State  government.  Lowe  v.  How- 
a/rd  County y  94  Ind.,  653;  Covington  County  v. 
Danklin^  52  Ala.,  28.  And  to  quasi  public  cor- 
porations which  are  endowed  with  attributes  and 
functions  that  affect  the  public.  Hence,  the  action 
of  the  Circuit  Court  in  discharging  the  attachment 
which  had  been  levied  by  garnishment  on  the  public 
revenues  of  said  Levee  District  Board  was  entirely 
correct. 

But  the  main  question  raised  by  the  plea  in  abate- 
ment is  in  respect  of  the  jurisdiction  of  the  Circuit 
Court  to  entertain  a  suit  against  said  Board.  The 
argument  against  the  jurisdiction  is  that  the  Levee 
District  Board  is  an  arm  of  the  sovereignty  of  the 
State  of  Arkansas,  and  is  engaged  in  the  exercise  of 
public  duties  and  functions.  It  has  been  seen  that  said 
Board  was  created  a  public  corporation  by  the  Leg- 
islature of    said   State.      It    has    no   shares   or  stock- 
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holders,  and  is  therefore  not  a  trading  or  commer- 
cial corporation  organized  for  private  emolument.  It 
is  purely  a  governmental  agency  or  instrumentality 
of  the  State  of  Arkansas  charged  with  the  perform- 
ance of  duties  and  functions  that  vitally  concern  the 
general  public.  It  has  an  office  in  the  city  of  Mem- 
phis, where  it  carries  on  some  of  its  fiscal  opera- 
tions. Is  such  a  body  subject  to  suit  in  the  Courts 
of   Tennessee? 

It  is  answered  that  the  Act  of  the  Legislature 
creating  this  corporation  expressly  authorizes  suits 
against  it,  as  well  as  empowers  it  to  sue.  But  so 
the  Legislature  may  authorize  suits  against  counties 
or  other  political  subdivisions  of  the  State,  and  yet 
it  would  not  be  contended  that  if  the  County  Judge 
or  other  representative  of  the  county  were  found  in 
another  State,  the  particular  county  might  be  sued 
in  that  State  by  service  of  process  on  said  repre- 
sentative. The  meaning  of  the  Act  is  that  the  State 
of  Arkansas  has  given  its  consent  to  suits  against 
said  Board  in  that  State  where  said  Board  has  its 
situs,  and  since  it  cannot  have  a  situs  outside  of 
the  State  of  its  creation,  it  is  not  subject  to  suit 
in  a  foreign  State.  We  can  perceive  no  more  rea- 
son why  such  an  agency  of  the  government  can  be 
sued  out  of  the  State  of  its  domicile  than  could  a 
county,  a  municipality,  a  Board  of  Education,  a 
Board  of  Tax  Assessors,  although  each  were  incor- 
porated and  empowered  to  sue  or  made  liable  to 
suit. 
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In  Oil  City  v.  McAhoy,  74  Pa.  St.,  249,  it  ap- 
peared that  a  borough  in  a  county  in  the  State  of 
Pennsylvania  was  authorized  to  contract  a  debt  and 
issue  bonds  for  its  payment.  It  accordingly  issued 
a  series  of  bonds  with  warrants  of  attorney,  and 
default  having  been  made  in  the  payment  of  one  of 
said  bonds,  judgment  wa«  entered  on  it  in  the  dis- 
trict Court  of  another  county.  It  was  held  that 
the  defendant  being  a  municipal  corporation,  that 
Court  had  no  jurisdiction,  and  the  judgment  was 
invalid  although  the  warrant  of  attorney  was  ''  to 
any   attorney   of   any   Court   of   record,"    etc. 

In  Lehigh  Caunty  v.  Kleckner^  5  W.  S.  'Pa.), 
181,  the  Court  said,  viz.:  "This  is  the  first  time, 
at  common  law,  a  right  has  been  asserted  to  sue  a 
public  municipal  corporation,  except  in  the  county 
where  it  is  located.  Although  the  action  may  be 
transitory,  yet  the  forum  where  suit  is  brought 
against   the   corporation   is   local. 

At  a  very  early  period  after  the  adoption  of  the 
Constitution,  it  was  ruled  by  the  Courts  of  the 
United  States  that  a  State  was  subject  to  suit  by  a 
citizen  of  another  State,  and  yet  it  never  entered 
into  the  mind  of  any  person  that  the  State  of 
Maine,  for  example,  was  amenable  in  the  Courts  of 
the  United  States  in  the  State  of  Georgia,  and  this 
may  serve  to  show  the  distinction  between  a  suit 
brought  against  or  in  favor  of  a  corporation.     .     . 

'*The  argument  derived  from  the  Act  which  makes 
counties   and   townships   bodies    corporate,    with   power 
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to  sue  and  be  sued,  amounts  to  nothing,  for  it  only, 
in  these  respects,  places  them  on  the  same  footing 
of  other  municipal  corporations,  which  have  never 
been  liable  to  action  except  in  the  Courts  of  the 
county   where   situated." 

In  Pack  V.  Greenbush  Tovmshipy  62  Mich.,  122, 
the  Court  said,  viz.:  <* There  is  no  provision  of  law 
that  we  are  aware  of,  and  certainly  our  attention 
has  been  called  to  none,  making  the  right  of  serv- 
ice and  jurisdiction  of  the  Court  follow  the  per- 
sons of  public  offices  wherever  they  may  go  beyond 
the  municipalities  for  which  they  were  elected  or 
chosen.  Until  the  Legislature  shall  otherwise  direct, 
a  township  cannot  be  sued  by  service  of  the  writ 
made  upon  its  supervisor  outside  of  the  county  in 
which   the   township   is   located. 

"Public  policy,  as  well  as  public  convenience,  re- 
quire that  when  claims  are  to  be  prosecuted  against 
a  township,  it  should  be  done  at  least  within  the 
county,  whereof  the  township  constitutes  a  part. 
Were  it  otherwise  a  township  located  in  the  south- 
east corner  of  the  State  might  find  itself  compelled 
to  litigate  a  claim  made  against  it  by  a  party  or 
private  corporation  located  in  the  extreme  north- 
western corner  of  the  upper  peninsula,  if  the  super- 
visors of  the  former  should,  for  any  reason,  chance 
to  be  found  sojourning  in  the  County  of  Ontonagon. '^ 

We  think  these  cases  furnish  a  strong  analogy  to 
the  case  now  being  adjudged,  and  announce  the 
true  principle. 
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Counsel  for  plaintiff  below,  in  support  of  his 
contention  as  to  the  suability  of  the  Levee  Board 
of  Directors  has  cited:  Western  cfe  Atlanta  B,  H. 
V.  T.  H.  Taylor^  6  Heis.,  408,  in  which  it  was 
held  that  the  Western  &  Atlanta  Railroad,  a  cor- 
poration, created  by  the  Legislature  of  Georgia,  may 
be  sued  in  Tennessee,  notwithstanding  the  fact  that 
the  State  of  Georgia  may  be  the  sole  corporator 
and   proprietor  of    said   road. 

This  court  in  that  case  quoted,  with  approval,  the 
language  of  Chief  Justice  Marshall  in  Bank  of 
United  States  v.  Planter^s  Bank^  9  Wheaton,  904, 
viz.:  <<It  is,  we  think,  a  sound  principle,  that  when 
a  government  becomes  a  partner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  the  trans- 
actions of  that  company,  of  its  sovereign  character 
and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company,  its  privileges  and 
prerogatives,  it  descends  to  a  level  with  whom  it 
associates  itself  and  takes  the  character  which  be- 
longs to  its  associates,  and  to  the  business  which  is 
to   be   transacted.^' 

Thus,  many  of  the  States  of  the  Union  which 
have  an  interest  in  banks,  are  not  suable,  even  in 
their  own  Courts,  yet,  they  never  exempt  the  cor- 
poration from  being  sued.  The  State  of  Georgia 
continued  the  Court  by  giving  to  the  bank  the 
capacity  to  sue  and  be  sued,  voluntarily  strips  itself 
of  its  sovereign  capacity,  so  far  as  respects  the 
transactions   of    the   banks,    and   waives  all   the   privi- 
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leges  of  that  character.  Tappan  v.  W.  S.  A,  R, 
R,  Co,,  3  Lea,  100;  Moore  v.  Tate,  3  Pick.,  725; 
Thompson,  v.  Corporatimi,  Vol.  6,  Sees.  7361,  7424, 
7433,    7552,    7553. 

These  cases  against  private  corporations,  however, 
are  not  applicable  here,  since  it  has  been  determined 
by  the  Supreme  Court  of  Arkansas  in  the  cases 
cited,  «vpra,  that  the  Levee  Board  of  Directors  is  a 
public  corporation  and  is  in  no  sense  a  trading  or 
commercial  corporation.  It  is  more  analogous  to  a 
municipal  corporation  than  to  any  other  class  of 
public  corporations.  Its  sihis  is,  therefore,  local, 
and  it  cannot  be  sued  beyond  the  State  of  its  dom- 
icile. Actions  against  such  a  board  are  not  trans- 
itory but  local,  and  must  be  brought  at  the  place 
of   its   situ^. 

The  next  question  presented  is  whether  want  of 
jurisdiction  has  been  waived.  It  is  insisted  that  the 
Levee  Board  submitted  to  the  jurisdiction,  first,  by 
tiling  a  demurrer  upon  other  grounds  than  that  of 
jurisdiction,  and,  secondly,  by  failing  to  except  to 
the  action  of  the  Circuit  Court  overruling  its  plea 
in  abatement  to  the  jurisdiction  of  the  Court.  It 
is  arf2:ued  in  support  of  this  position  that  the  right 
to  claim  exemption  from  suit  was  a  personal  privi- 
lege and  that  defendants,  instead  of  pleading  this 
fact  in  abatement,  first  demurred  to  the  declaration, 
and  the  demurrer  being  overruled,  pleaded  in  abate* 
ment  raising  for  the  first  time  the  question  of  ju- 
risdiction.      But    the    rule    on    the    subject   is    tersely 
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stated  by  Mr.  Dicey  in  his  work  on  Parties  to 
Actions,  page  224,  viz.:  **  Submission  can  give  the 
Court  jurisdiction  only  to  the  extent  of  removing 
objections  thereto,  which  are  personal  to  the  parties 
submitting,  as  for  example,  the  objection  in  case  of 
a  defendant  that  he  has  not  been  duly  served  with 
a  writ.  Submission  cannot  give  courts  jurisdiction 
to  entertain  an  action,  or  other  proceeding  which  in 
itself  lies  beyond  the  competency  or  authority  of  the 
Court,"  citing:  Farquharson  v.  Morgan^  1  Q.  B. 
CC.  A.),  552;  Mayor  of  London  v.  Cox^  L.  R.  2, 
H.  L.,  239;  Broad  v.  Perhins,  21  Q.  B.  D.  (C. 
A.),    533;    Briggim   v.    Bennett,    4   Burr.,    2035. 

It  is  well  settled  in  tbis  State  that  want  of  ju- 
risdiction of  the  subject-matter  in  dispute  cannot  be 
cured  by  appearance,  by  consent,  or  in  any  other 
way  whatsoever,  but  the  judgment  is  and  must  re- 
main to  all  intents  and  purposes  null  and  void. 
Webb- Meigs'  Digest,  Vol.  III.,  p.  2058,  and  au- 
thorities  cited. 

The  subject-matter  of  the  .present  litigation  is  a 
governmental  obligation  or  liability  of  the  State  of 
Arkansas,  which,  if  successful,  must  be  satisfied  by 
public  taxation.  It  is  not  an  individual  liability  of 
the  members  of  the  Levee  Board,  and  hence  no 
personal  judgment  could  be  rendered  against  them. 
It  follows  that  the  want  of  jurisdiction  of  said 
Levee  Board  is  not  a  personal  privilege  which  may 
be  waived  by  appearance,  by  pleading  to  the  merits, 
or   even   by   consent. 
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The  action  of  the  Circuit  Court  in  overruling  the 
plea  in  abatement  was,  therefore,  erroneous.  The 
judgment  is  reversed,  the  plea  in  abatement  sus- 
tained,  and  the   suit  dismissed. 
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Hely  V.    Lee. 
{Jackson.      May   26,    1902.) 

1.  Chancbby  PusADiNe  AND  Pbacticb.     Cro98-MU  does  not  Ue  as 

bill  of  interpleader. 
A  defendant,  who  disputes  his  liability  for  any  part  of  the  debt 
sued  for,  cannot,  by  cross-bill,  bring  into  Court  another  claim- 
ant of  the  debt  and  cause  him  and  the  complainant  to  inter- 
plead. 

2.  Appeal.    PremObwre,  when. 

The  Court  holds  the  appeal  in  this  case  was  prematurely  granted, 
upon  the  state  of  the  record  set  out  in  the  opinion. 


FROM     SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby 
County.      F.    H.    Heiskell,    Ch. 

PiEBSON  &  EwiNG  for    Hely. 

Wabbineb  &  Wabbineb  and  Malone  &  Malonb 
for   Lee. 

Wilkes,  J.  Complainant  filed  his  bill  against 
defendant  to  recover  1 1,000  and  interest  claimed  to 
be  due  him  as  commission  on  a  sale  of  a  steamboat 
belonging    to    the    defendant.      It    was    alleged    that 
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Parker  had  by  fraud  and  false  pretense  obtained  an 
assignment  of  the  complainant^s  claim  for  f250.  It 
was  further  alleged  that  demand  had  been  made 
upon  Lee  for  the  amount  and  that  he  had  refused  to 
pay  the  same.  Parker  was  not  made  a  party  to 
this  bill.  The  bill  was  demurred  to  on  this  ground 
and  demurrer  was  overruled.  Defendant  Lee  there- 
upon filed  an  answer,  and  with  it  a  cross-bill,  under 
which  he  admits  his  liability  for  $1,000  to  one  or 
the  other,  but  that  he  was  not  liable  for  any  in- 
terest on  the  same,  and  he  asked  that  Parker  and 
Hely  be  required  to  interplead,  as  between  them- 
selves, and  that  he,  Lee,  be  allowed  to  pay  in  the 
$1,000  and  be  discharged ;  that  his  failure  to  pay 
before  that  time  was  due  to  the  counter  claims 
made  by  the  parties  to  the  commission,  and  by 
amended  cross-bill  and  answer  he  averred  that  Hely 
and  Parker  had  agreed  with  him  that  he  was  to 
pay  no  interest.  A  motion  to  dismiss  the  cross-bill 
was  made  on  the  ground  that  a  bill  of  interpleader 
would  not  lie  by  any  party  where  he  was  contest- 
ing the  amount  of  his  liability.  This  was  over- 
ruled. Thereupon  complainant  moved  for  an  order 
requiring  Lee  to  pay  into  Court  the  $1,000  and 
interest.  The  Court  refused  this  motion,  but  ordered 
that  the  $1,000  be  paid  into  Court  without  interest, 
the  order  reciting  that  the  question  of  interest  is 
reserved  for  future  consideration.  He  then  demurred 
to  the  cross-bill  on  various  grounds,  and  this  was 
overruled.      Parker    thereupon    answered   and    submit 
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ted  the  question  of  Lee's  liability  for  interest  to  the 
Court,  upon  the  law  and  facts,  and  claimed  the  in- 
terest if  Lee  was  liable,  thereupon  Hely  answered, 
and  set  up  that  Parker  and  Lee  were  colluding. 
This  question  of  collusion  was  submitted  to  a  jury 
and  found  against  complainant,  and  upon  this  verdict 
an  order  was  entered  that  the  cross-bill  was  properly 
filed  as  a  bill  of  interpleader,  and  that  Hely  and 
Parker  interplead,  and  that  Lee  be  dismissed  with 
his  costs  at  that  time  accrued,  to  be  paid  out  of 
the  funds  paid  into  Court.  Hely  moved  for  a  new 
trial  and  renewed  his  motion  to  strike  the  cross-bill 
from  the  files,  on  the  grounds  that  there  was  a 
bona  fide  conflict  between  Hely  and  Parker,  and  also 
as  to  interest  due  from  Lee,  and  these  motions  were 
overruled.  Complainant  appealed  from  the  action  of 
the  Court  refusing  to  dismiss  the  cross-bill  and  in 
refusing  to  sustain  the  demurrer  to  it,  and  in  re- 
fusing to  set  aside  the  verdict  and  grant  a  new  trial, 
and  in  discharging  Lee  from  further  liability,  and 
this  appeal  was  granted  by  the  Chancellor,  he  stating 
that  the  appeal  would  be  heard  before  the  case 
would  come  up  for  further  trial  in  that  court,  being 
a   jury    case. 

In  this  Court,  motion  is  made  to  dismiss  the  ap- 
peal as  premature.  We  are  of  opinion  it  should 
be  sustained.  There  has  been  no  final  decree  in  the 
cause  nor  such  a  decree  as  the  Chancellor,  in  his 
discretion,  could  grant  an  appeal  from.  In  fact, 
there   is   no   decree   whatever   as    between   Parker   and 
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Helj,  nor  was  there  a  final  decree  on  the  cross - 
bill  of  Lee,  since  his  liability  for  interest  has  not 
been  settled.  The  only  question  submitted  to  the 
jury,  under  the  issue,  was  whether  there  was  collu- 
sion between  Lee  and  Parker.  The  jury  found  there 
was  not  and  the  Court  so  decreed,  but  expressly 
reserved  all  other  questions  of  Lee's  liability,  and 
among  them  that  of  interest.  That  has  never  been 
adjudicated.  It  is  true  Lee  testified  before  the  jury 
on  this  point,  but  there  was  no  issue  before  the 
jury  on  that  question.  The  appeal  must  be  dis- 
missed at  cost  of  appellant  and  cause  remanded  for 
further  proceedings.  We  do  not,  of  course,  consider 
the  assignmnnts  made  by  appellants  further  than  to 
say  that,  in  our  opinion,  the  cross-bill  in  this  case 
cannot  be  treated  as  a  bill  of  interpleader  since  it 
does  not  concede  the  claim  of  the  contending  parties 
as  to  the  sum  due,  and  the  complainant  in  it  is 
not  a  party  disinterested  in  the  subject-matter  of  the 
litigation,  since  he  contests  the  amount  owing  from 
him  with  the  parties  claiming  the  same,  and  this 
question  is  not  settled  by  decree  of  the  Court  below. 
His  payment  into  Court  of  the  $1,000  is,  however, 
good  to  that  extent,  and  if  he  is  not  liable  to  in- 
terest and  is  so  held  on  proper  issue  and  proof,  his 
entire   liability   will   have   been   extinguished  thereby. 
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Taylor  v.  Sledge,   Wells  &  Co.  '-^^^^I 

{Jackson.      May   26,    1902.) 

1.  JuBY  Tbial.    Right  of  pla4fntiff  to  VHiive. 

A  plaintiff  who  has  demanded  a  jary  trial  may  waive  same  if 
defendant  makes  no  objection  at  the  time.    (Post,  pp.  722,  722,) 

Cases  cited:  Warren  v.  Grocery  Co.,  96  Tenn.,  574;  Railroad  v, 
Martin,  85  Tenn.,  134;  Coulter  v.  Sewing  Machine  Co.,  3  Lea, 
115;  Railroad  v,  Trent,  16  Lea,  419. 

2.  Writ  of  Inquibt.    Executed  at  term  subaegyent  to  jvd^rMnt  by 

defatUU 
A  writ  of  inqniry  awarded  on  a  judgment  by  default  may  be  ex- 
ecuted at  a  subsequent  term.     {Post,  p.  722.) 

3.  JuDGMXNT.    On  bond  for  lorit  of  error  offid  supersedeas. 

There  being  no  statute  applicable  to  such  case,  the  bond  for  writ 
of  error  and  supersedeas  to  reverse  a  judgment  on  a  claim  for 
unliquidated  damages  must  be  in  the  amount  and  on  the  con- 
ditions fixed  by  the  Judge's  fiat,  and  judgment  thereon,  upon 
dismissal  of  the  writ  of  error,  should  conform  to  the  amount 
and  conditions  of  the  bond.     {Post,  pp.  722,  723.) 

Code    construed:    U  4894,    4895,   4920  (S.);    H  3879,    3880,    3904 
(M.  &  v.);  3162,  3163,  3184  (T.  &  S.). 


FROM    SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
L.    H.    EsTES,   J. 
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Smith   &   Trezevant   for  Taylor. 

PiERSON   &    EwiNG   for   Sledge,    Wells   &  Co. 

Wilkes,  J.  Sledge,  Wells  &  Co.  brought  suit 
against  Emmet  Taylor  in  the  Circuit  Court  of  Shelby 
County  for  $1,148.50  damages,  claimed  by  reason  of 
the  falling  of  a  defective  building  which  they  had 
leased  from  Taylor.  The  declaration  was  filed  on 
the  19th  of  September,  1900,  alleging  the  ownership 
of  the  building  in  Taylor,  and  the  lease  to  Sledge, 
Wells  &  Co.,  and  a  copy  of  the  lease  is  made  part 
of  the  declaration.  It  is  averred  that  Sledge,  Wells 
&  Co.  took  possession  of  the  building  believing  it 
to  be  safe,  but  it  was  not,  and  the  building  fell 
and  damaged  them  to  the  extent  of  $1,148.50.  The 
declaration  demanded  a  jury  to  try  the  issues  to  be 
joined.  On  February  16,  1901,  judgment  by  default 
was  taken  and  entered,  and  the  order  recites  that  a 
writ  of  inquiry  is  awarded  to  ascertain  the  damages, 
as  they  do  not  appear  by  simple  calculation  from 
the  face  of  the  papers,  and  a  jury  will  come  to 
assess  the   same. 

The  inquiry  was  not  executed  until  the  next  term, 
but  on  the  4th  of  June,  1901,  the  following  order 
appears:  «'This  day  came  the  plaintiffs,  by  their 
attorney,  and  waiving  a  jury  to  assess  their  dam- 
age, and  consenting  that  said  damages  may  be  as- 
sessed by  the  Court  upon  the  writ  of  inquiry  here- 
tofore awarded  in  this  cause  upon  the  judgment  by 
default    entered    herein,    and    proof    being    heard    by 
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the  Court,  the  plaintiff's  damages  are  by  the  Court 
assessed  from  the  proof  at  $1,148.60;  then  follows 
judgment  for  this  amount  and  costs.  So  far  as  the 
record  shows,  the  defendant,  Taylor,  never  at  any 
time   appeared   or   defended   the   suit. 

On  the  27th  of  September,  1901,  Taylor  filed 
his  petition  for  writ  of  error  and  supersedeas,  which 
was  granted   by   one   of   the   Justices   of   the   Court. 

It  is  now  assigned  as  error  that  the  Court  im- 
properly found  the  damages,  instead  of  leaving  the 
matter  to  a  jury  to  ascertain  and  fix  them.  It  is 
insisted  that  the  holding  of  the  Court  in  Warren  v. 
Orocery  Co,^  12  Pickle,  674,  is  conclusive  of  the 
present  case.  We  think  the  contention  not  well 
made.  In  that  case  the  party  who  had  demanded 
a  jury  waived  it,  over  the  objection  of  the  opposite 
party,  and  it  was  held  that  by  permitting  the  plain- 
tiff to  waive  the  jury  over  the  objection  of  defend- 
ant unwittingly  deprived  the  defendant  of  the  ben- 
efit of  a  jury  trial,  since  it  was  not  incumbent  on 
the  defendant,  in  view  of  the  plaintiff's  demand,  to 
make  a  similar  one.  But  in  the  present  case  no 
objection  was  made  by  the  defendant,  and  he  per- 
mitted the  plaintiff  to  make  the  waiver  and  the  trial 
Judge  to  hear  the  proof  and  fix  the  amount  with- 
out objection  or  appeal,  and  it  is  too  late  after  final 
judgment  to  complain.  The  jury  having  been  once 
called  for  by  the  plaintiff,  he  could  not  dispense 
with  such  jury  over  the  objection  of  defendant.  But 
either   party   waives   his    rights   to   a    jury    by   failing 
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to  insist  upon  one  at  the  proper  time.  K  T.,  Va. 
<&  Ga.  By.  Co.  v.  Martin,  85  Tenn.,  134-138; 
Coulter  V.  Weed  Sewing  Machine  Co.,  3  Lea,  115. 
The  statute  provides  that  the  jury,  if  demanded, 
may  subsequently  be  waived  by  the  consent  of  both 
parties,  but  this  consent  may  be  express  or  implied. 
Cases  s^ipra.  Railroad  Co.  v.  Trent,  16  Lea,  419- 
422.  Such  has  been  the  holding  in  other  States. 
Flynn  v.  ITolmes,  8  Mich.,  97;  Huppen  Bauer  v. 
DuUn,  26  La.  Ann.,  542;  White  v.  Noris,  107  N. 
C,    101;    Preston   v.     Wright,    60    Iowa,    353. 

We  think  it  was  not  error  to  execute  the  writ 
of  inquiry  and  fix  the  damages  at  a  term  subse- 
quent to  that  at  which  the  writ  was  awarded,  if  it 
was  not  executed  at  the  latter  term,  and  no  notice 
to   adverse   party   would,   in   such   case,    be   necessary. 

The  writ  of  error  and  supersedeas  will  be  dis- 
missed at  cost  of  petitioner,  and  proper  judgment 
will    be   entered   here   on   the  supersedeas   bonds. 

A  question  is  raised  as  to  the  proper  judgment 
on  the  bond  for  supersedeas.  The  fiat  for  the  su- 
persedeas prescribes  a  bond  for  the  judgment,  inter- 
est and  costs,  and  the  bond  given  conforms  to  this 
requirement.  It  is  insisted  that  judgment  shall  be 
given  against  the  surety  on  the  prosecution  bond  for 
the  amount  of  interest  on  the  judgment  in  the  Court 
below,  and  costs,  but  not  for  the  amount  of  the 
judgment  itself,  and  that  a  proper  supersedeas  bond 
in  the  present  case  under  the  statutes  would  have 
been   for   damages   and   costs   only,    and   not   to   cover 
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the  judgment.  The  action  was  prosecuted  in  the 
lower  Court  upon  an  unliquidated  claim  for  damages, 
and  not  upon  any  instrument  signed  by  the  defend- 
ant, and  it  is  argued  that  the  bond  and  judgment 
should  be  in  conformity  with  that  which  would  be 
required  and  rendered  in  case  of  such  demand  when 
there  is  an  appeal.  Shannon's  Code,  §§  4894,  4895, 
4920.  On  the  other  hand  plaintiff  insists  that  the 
bond  and  judgment  should  conform  to  the  provisions 
of  §  4868,  which  prescribes  the  judgment  on  bonds 
required  in  cases  of  certiorari  and  supersedeas  from 
a  superior  to  an  inferior  jurisdiction.  We  have  been 
cited  to  no  provision  of  the  statute  and  no  holding 
or  ruling  of  this  Court  as  to  what  bond  shall  be 
required  in  cases  of  supersedeas  in  conjunction  with 
a  writ  of  error.  In  the  absence  of  any  statutory 
provision,  we  are  of  opinion  the  proper  rule  is  that 
bond  shall  be  in  the  amount  and  with  the  condi- 
tions fixed  in  the  fiat  of  the  Judge  or  Court  grant- 
ing it,  and  judgment  shall  be  rendered  according  to 
the  terms  of  the  bond  and  the  amount  of  the  same, 
unless  for  some  special  reason  the  Court  finally  hear- 
ing the  cause  should  determine  otherwise.  The  judg- 
ment in  this  case  will  be  for  the  amount  of  the 
judgment  of  the  Court   below  and   interest  and  costs. 
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Insubance  Co.    v,    Dunscomb. 
{Jackson.      May    26,    1902.) 

1.  Insurance,  Life.    Of  debtor's  life  for  benefit  of  hU  credUor, 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor  to 
the  extent  of  the  indebtedness.  Such  insurance  may  be  taken 
in  the  name  of  the  creditor  himself  or  in  the  name  of  the 
debtor  for  the  creditor's  benefit.  It  may  be  taken  either  in 
payment  of  the  debt  or  merely  as  collateral  security.  The 
fact  that  the  debtor  could,  at  the  date  of  the  issuance  of  the 
policy,  or  at  any  subsequent  date,  have  defeated  recovery  of 
the  debt  by  a  plea  of  the  statute  of  limitations,  does  not  defeat 
or  terminate  the  creditor's  insurable  interest  in  the  debtor^s 
life,  or  render  the  policy  void.     (PosU  pp^  725-729.) 

2.  Same.    Same, 

Where  a  creditor  takes  insurance  on  the  life  of  his  debtor,  either 
in  payment  or  as  collateral  security,  the  fact  that  the  debt  was 
barred  when  the  policy  issued,  or  became  barred  or  affected 
with  presumption  of  payment  before  the  policy  was  payable, 
does  not  debar  the  creditor  from  recovering  or  receiving  the 
proceeds  of  the  policy  as  against  either  the  insurer  or  the  per- 
sonal representatives  or  next  of  kin  of  the  assured.  {Post, 
pp.  729-735.) 

3.  Same.  Assignee  of  policy  entitled  to  recoup  premiums  advanced. 
The  assignee  of  a  life  policy — e.  g.,  a  creditor  who  holds  insur- 
ance upon  the  life  of  his  debtor — is  entitled  to  reimbursement 
out  of  the  proceeds  of  the  policy  for  annual  premiums  ad- 
vanced and  paid  for  the  assured,  and  that,  too,  even  if  the 
assignment  is,  for  any  reason,  void.     (Post,  pp.  735,  736.) 

Case  cited:  Scoby  v.  Waters,  10  Lea,  557. 

4.  Payment.     Presumptkni  of,  rebuttable. 

Presumption  of  payment  of  a  debt  arising  from  lapse  of  sixteen 
years  after  its  maturity  is  rebuttable,  and  may  be  overcome 
by  evidence  tending  to  show  that  it  is  still  due.  The  condi- 
tion of  the  debtor  as  to  solvency,  or  other  circumstances,  may 
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repel  the  presumption.  The  lapse  of  more  than  sixteen  years 
is  held  not  to  raise  presumption  of  payment  upon  the  facts  of 
this  case  set  out  in  the  record.  {Post,  pp.  733-735.) 
Cases  cited:  Stanley  v.  McKinzer,  7  Lea,  457;  Husky  v.  Maples, 
2  Cold.,  24;  Yarnell  v.  Moore,  3  Cold.,  173;  Lyon  v.  Guild,  5 
Heis.,  175;  Carter  v.  Wolfe,  1  Heis.,  700;  Fisher  v.  Phillips,  4 
Bax.,  243.  Anderson  v.  Settle,  5  Sneed,  202. 

5.  Same.    Effect  of  plea  of  . 

A  plea  of  payment  admits  the  debt,  and  the  onus  of  proving  pay- 
ment is  on  the  defendant.    (Post,  p.  735.) 
Case  cited:  Bass  v.  Shurer,  2  Heis.,  216. 

6.  Corporations.    Right  of  stockhflders  or  their  representatives  to 

recover  assets  of  extinct  corporation. 

Stockholders  of  a  corporation  that  has  become  extinct  by  expi- 
ration of  its  charter,  or  their  personal  representatives,  are  en- 
titled to  recover  its  assets  for  pro  rata  distribution  among  them- 
selves, according  to  their  holdings  of  shares,  where  such  assets 
constitute  a  surplus  after  full  administration  of  its  affairs  and 
payment  of  all  of  its  debts.     {Post^  pp.  736,  737.) 

Code  construed:  {  5187  (S.);  {  4168  (M.  <fe  V.);  i  3431  (T.  &  S). 

Cases  cited:  State  v.  Bank,  5  Bax.,  107;  O'Connor  v.  Memphis,  0 
Lea,  732. 


FROM    SHELBY. 


Appeal    from    Chancery    Court  of    Shelby   County. 
F.    H.    Heiskell,    Ch. 

Francis  Fentress  for   Insurance   Co. 

Hudson  Cart  and   R.    P.    Cart  for   Dunscomb. 

Wilkes,     J.        The    DeSoto     Bank     of     Memphis 
was,    on   March  16,   1881,  an  incorporated  bank  under 


726  JACKSON ; 


Insaraoce  Co.  v.  Dunscomb. 

the  laws  of  the  State  of  Tennessee.  Its  charter 
expired  by  limitation  on  March  20,  1883,  but  under 
our  statute  it  continued  to  exist  for  five  years,  or 
until  March  20,  1888,  for  the  purpose  of  settling 
its  business,  disposing  of  its  property  and  dividing 
its  capital  stock,  and  on  the  20th  of  March,  1888, 
it   became   extinct. 

On  March  5,  1870,  Ben  K.  PuUen  applied  to 
complainant  for  insurance  on  his  life,  and,  in  ac- 
cordance with  the  application,  complainant,  on  March 
8,  1870,  issued  its  policy  No.  101,367  for  $5,000, 
payable  *'to  the  order  of  the  DeSoto  Bank  of 
Memphis,  Tennessee,  to  the  amount  of  the  insured's 
indebtedness  to  said  bank,  the  balance,  if  any,  to 
his   legal   representatives." 

On  February  28,'  1881,  the  DeSoto  Bank  was  the 
holder  of  the  following  notes  made  by  Ben  K. 
PuUen: 

One   dated   March    7,    1874,   for |241  83 

One   dated   March   8,    1876,   for 153  39 

One   dated   March    8,    1876,   for 150  74 

One   dated   March   8,    1877,   for 148  04 

One   dated   March    8,    1878,   for 148  04 

One   dated   March   8,    1879,   for 139  67 

Making  a  total  exclusive  of  interest,  of.  $982  71 

On  said  date  (February  88,  1881)  the  DeSoto 
Bank,  in  writing,  surrendered  said  policy  No.  101- 
367  to  complainant,  and  in  this  surrender  Pullen 
joined.  The  consideration  for  the  surrender,  was  the 
issuance  of   paid    up   policy  No.   161,122,  for  f  1,627, 
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payable  to  the  DeSoto  Bank  of  Memphis,  Tenn.,  to 
the  amouDt  of  the  insured^s  iDdebtedness  to  said 
bank,  balance,  if  any,  payable  to  the  insured^s  legal 
representatives." 

PuUen   died   July    15,    1900. 

At  the  time  of  the  legal  death  of  the  Bank,  its 
stock  was  owned  by  four  individuals,  as  follows : 
James  Elder,  $50,000;  W.  H.  Wood,  $50,000;  Jno. 
B.  Leach,  $70,000;  S.  H.  Dunscomb,  $65,000.  The 
wills  and  letters  of  administration  show  that  all  these 
parties   died   prior   to    1900. 

Their  legal  representatives,  on  December  19,  1900, 
filed  a  bill  in  the  Shelby  Chancery  Court,  seeking 
to  enforce  the  collection  from  complainant  therein  of 
said  paid  up  policy  No.  161,122.  On  January  3, 
1901,  complainant  filed  this  bill,  as  one  of  inter- 
pleader, and  enjoined  the  prosecution  of  the  first 
suit.  To  this  bill  the  rival  claimants  of  the  fund 
made  answer,  and  the  Chancellor,  upon  the  hearing, 
decreed  in  favor  of  the  bank's  stockholders,  or  their 
representatives.  The  heirs  of  Ben  K.  Pullen,  and 
the  administrator,  bring  the  case  here  by  appeal, 
and  assign  errors.  The  first  and  second  assignments 
of  error  are  based  upon  the  assumption  that  the 
Chancellor  held  the  notes  executed  by  Pullen  were 
not  barred  by  the  statute  of  limitations,  or  that 
they  could  not  be  presumed  to  be  paid  from  the 
lapse  of  time.  The  decree  of  the  Chancellor  does 
not  recite  or  show  that  it  is  based  upon  any 
theory   of    this   kind,    but    is    based    upon   a   diflferent 
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idea,    but   which,    to   some   extent,    involves   the    ques- 
tions  in   these    assignments. 

The  questions  really  adjudged  by  the  Chancellor, 
are  that  the  bill  was  properly  filed  as  a  bill  of 
interpleader,  and  that  the  representatives  of  the  stock- 
holders of  the  expired  bank,  were  entitled  to  the 
proceeds  of  the  insurance  policy.  As  to  the  first 
of  these  propositions,  there  is,  and  can  be  no  serious 
controversy,  and  the  last  proposition  is  raised  by 
the  third  and  fourth  assignments  of  error.  Inci- 
dentally, however,  we  must  notice  the  matters  pre- 
sented on  the  first  two  assignments.  It  is  proper 
to  note  in  the  outset  that  this  is  not  a  suit  on  the 
notes  of  Pullen  to  enforce  their  collection.  The  de- 
fense of  the  statute  of  limitations  and  presumption 
as  to  payment,  as  to  them,  is  not,  therefore,  raised, 
and  cannot  be  in  this  suit  as  a  defense  to  them, 
and  the  notes  are  only  important  so  far  as  they 
bear  upon  the  question  of  the  right  of  the  Bank 
or  its  representatives  to  the  proceeds  of  the  policy. 
It  will  be  conceded  at  once  that  the  Insurance  Com- 
pany could  not  interpose  any  defense  of  the  statute 
of  limitations  or  presumption  of  payment  to  a  suit 
upon  its  policy.  The  right  of  action  against  it  on 
the  policy  did  not  accrue  until  the  death  of  Pullen 
in  1900.  The  policy  is  payable  to  the  bank  direct, 
to  the  extent  of  Pullen' s  indebtedness  to  it,  and  the 
bank  had,  therefore,  an  insurable  interest  in  Pullen's 
life,  when  the  policy  was  taken  out,  and  afterwards, 
in   any   event,    while   the   debts    were  subsisting.      The 
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record  leaves  the  matter  in  some  doubt  as  to  the 
terms  upon  which  the  bank  held  this  policy,  that  is, 
whether  an  absolute  payment  of  PuUen's  indebted- 
ness,   or   as   a   collateral   security   for   the   same. 

On  March  30,  1900,  J.  S.  Dunscomb  wrote  to 
Ben  K.  PuUen,  saying:  <*I  find  amongst  my  father's 
papers  a  memorandum  of  a  policy  he  has  on  your 
life.  I  would  like  to  know  the  full  history  of  it." 
On  April  27th,  PuUen  answered  that  he  had  given 
the  DeSoto  Bank  a  policy  on  his  life  as  a  sort  of 
indemnity  against  loss  in  case  of  his  death;  and  he 
further  states  that  in  the  course  of  time,  his  ina- 
bility to  pay  premiums  had  doubtless  caused  it  to 
lapse. 

Now,  in  either  event  the  bank  could,  other  things 
being  out  of  the  way,  recover  upon  the  policy  as 
it  had  an  insurable  interest  to  the  extent  of  its 
debt   in   Puilen's   life. 

In  the  case  of  RawU  v.  Insurance  Co.^  27  N. 
Y.,  282,  Rawls  had  procured  a  policy  for  $5,000 
on  the  life  of  Fish,  payable  to  Rawls  himself. 
Among  other  defenses,  the  company  plead  that  Rawls 
had  no  insurable  interest  in  the  life  of  Fish,  and 
that  any  debt  due  from  Fish  to  Rawls,  had  long 
since  been  barred  by  the  statute.  It  was  shown 
that  Rawls  had  a  valid  debt  when  the  policy  was 
issued,  and  the  Court  held:  '* Regarding  the  policy 
in  this  case  as,  substantially,  a  contract  of  indem- 
nity against  the  loss  of  the  plaintiff's  debt,  and  that, 
as   an   interest    was   required   to   support   its  inception. 
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a  continuance  of  that  interest  is  essential  to  its  per- 
petuity, there  was  no  pretense  that  the  debt,  or  any 
part  of  it,  had  been  paid.  All  that  the  case  showed 
was  that  the  statute  of  limitations  had  apparently  run 
against  the  demand  of  the  plaintiff  at  the  death  of 
Fish.  But  suppose  the  statute  had  attached,  the 
interest  of  the  plaintiff  as  a  creditor  in  the  con- 
tinuation of  the  life  of  his  debtor,  had  not  ceased 
entirely.  The  debt  was  not  extinguished  as  in  a 
case  of  payment.  It  might  be  renewed  by  a  new 
promise,  and  indeed  without  such  promise,  and  be 
enforced  by  action,  unless  the  defense  of  the  statute 
was  directly  interposed.  It  is  not  a  legal  presump- 
tion that  when  the  statute  of  limitations  has  once 
run,  the  debtor  wUl  refuse  to  revive  the  debt  by  a 
new  promise,  or  interpose  the  defense  of  the  statute 
in   an   action   to   recover   it." 

A  leading  case  upon  the  question  is  Dolby  v.  In- 
sura7we  Co.,  80  Eng.  C.  L.  Rep.,  364,  where  it  is 
held  that,  '<  Where  a  policy  effected  by  a  creditor 
on  the  life  of  his  debtor  is  valid  at  the  time  it  is 
entered  into,  the  circumstance  of  the  interest  of  the 
assured  in  such  life  ceasing  before  the  death  does 
not  invalidate  it."  This  case  is  cited  approvingly 
in   Olmstead  v.    Keys,    85    N.    Y.    698. 

In  Curtis  V.  Insurance  Co,,  90  Cal.,  249,  it  was 
contended  that  the  claim  of  the  creditor  was  barred 
by  the  statute  of  limitations  at  the  time  of  the  death 
of  the  debtor,  and  that,  therefore,  the  creditor  had 
no   insurable    interest    and    could    not    recover.      The 
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Court  held:  '^A  debt,  even  though  not  legally  col- 
lectible by  reason  of  the  bar  of  the  statute,  gives 
an   insurable   interest." 

*'The  fact  that  the  debtor  may  be  armed  with  a 
legal  defense  against  the  creditor  does  not  destroy 
the  insurable  interest  of  the  latter  in  the  life  of  the 
former.  The  debtor  may  be  an  infant,  and  yet  the 
fact  that  the  plea  of  infancy  might  be  interposed 
would  not  make  the  life  policy  in  favor  of  his 
creditors  void.  If  the  debt  be  barred  by  the  statute 
of  limitations,  it  nevertheless  constitutes  an  insurable 
interest."  Insurance  Co.  v.  Hennessey^  39  C.  C.  A., 
632. 

The  same  rule  is  stated  with  equal  clearness  in  1 
May  on   Insurance   (3d   Ed.),    Sec.    108. 

But,  if  we  treat  the  policy  as  only  a  collateral 
security,  and  not  the  absolute  property  of  the  bank, 
what  are  the  rights  of  the  parties?  '*  Whenever 
collateral  security  is  given  for  a  debt,  the  collateral 
will  continue  as  a  security  until  the  debt  is  satisfied, 
unless  both  parties  to  the  original  contract  agree  to 
its  surrender,  or  the  pledgee,  in  some  other  way, 
discharges  or  releases  it."  Colbrooke  on  Collateral 
Securities  (2d  Ed.),  191,  and  note,  citing  Willio/ms  v. 
Bank,  72  Md.,  441. 

^<The  statute  of  limitations  defeating  simply  the 
remedies  upon  a  debt,  does  not  operate  in  law  as  a 
discharge  of  the  debt  itself,  which  remains,  so  that, 
where  negotiable  instruments  have  been  deposited  as 
collateral     security    for    the    payment    of    a    loan    or 
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debt,  the  pledgee  is  entitled  to  retain  possession  of 
the  same  as  against  the  pledgor,  notwithstanding  the 
statute  of  limitations  might  be  pleaded  to  an  action 
on  the  original  debt."  7J.,  189,  citing  Chateau  v. 
Allen,  70    Mo.,    290. 

**  Since  statutes  of  limitation,  except  in  special 
cases,  bar  the  remedy  merely,  and  do  not  destroy 
the  right,  it  is  a  generally  accepted  principle-  that, 
where  the  security  for  a  debt  is  a  lien  on  property, 
real  or  personal,  the  fact  that  the  right  of  action 
on  the  principal  obligation  is  barred  does  not  impair 
the  remedy  at  law  or  in  equity  to  enforce  the  lien, 
to  which  a  different  limitation  may  be  applicable. 
By  analogy  to  the  rule  that,  where  a  plaintiff  has 
two  remedies  for  the  same  right,  the  bar  of  one 
does  not  affect  his  right  to  exercise  the  other,  a  cred- 
itor may  enforce  a  lien  upon  the  security,  although 
the  virtual  effect  may  be  that  he  will  enforce  pay- 
ment of  a  barred  obligation."  19  Am.  &  Eng.  Enc. 
L.  (2d   Ed.),   177. 

"The  holder  of  a  note  with  whom  collaterals  have 
been  deposited  has,  while  the  statute  is  running,  two 
remedies — one  against  the  maker,  by  suit;  the  other 
against  the  collaterals.  If  he  loses  the  first  by  lapse 
of  time,  he  still  has  the  second.  He  may  not  sue  the 
maker,  but  he  may  exhaust  the  securities  he  holds 
in  pledge,  for  the  statute  operates  not  upon  his  debt, 
but  upon  his  right  of  action."  Hartranffs  Estate^ 
163   Pa.    St.,    630. 

Suppose  that  Pullen,   before   his  death,   had   sought 
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to  recover  this  policy  from  the  bank,  on  the  ground 
that  the  debt  for  which  it  was  deposited  or  pledged 
was  barred  by  the  statute  of  limitations.  Could  he 
have  maintained  such  suit?  We  think  not.  19  Am. 
&  Eng.  Enc.  L.  (2d  Ed.),  178;  Hudson  v.  Wilkin- 
Sony    64:   Texas,    607. 

It  is  a  familiar  doctrine  that,  though  a  debt  may 
be  barred  by  the  lapse  of  six  years,  so  that  no 
personal  judgment  may  be  taken  on  it,  a  mortgage 
executed  to  secure  such  debt  could  still  be  enforced, 
and  the  same  reasoning  and  rules  apply  as  against 
any  presumption  of  payment  by  the  lapse  of  time. 
This  assignment  is  based  on  the  idea  that  the  notes 
not  sued  on  should  have  been  presumed,  by  the 
Chancellor,  to  have  been  paid.  Payment  of  a  debt 
may  be  presumed  after  a  lapse  of  sixteen  years  from 
its  maturity.  But  this  is  a  rebuttable  presumption, 
and  may  be  overcome  ''by  any  evidence  tending  to 
satisfy  the  Court  that  the  debt  is  still  due.  The 
condition  of  the  debtor  as  to  solvency,  or  other  cir- 
cumstances, may  repel  the  presumption."  Stanley  v. 
McKinzeVy  7  Lea,  457.  See,  also,  Ilushy  v.  Maples^ 
2  Cold.,  24;  Yarnell  v.  Mo(yrey  3  Cold.,  173;  Lyon 
V.  Chxildy  5  Heis.,  175;  Carter  v.  Wolfe^  1  Heis., 
700;  Fisher  v.  Phillips^  4  Bax.,  243;  Anderson  v. 
Settle,    5    Sneed,    202. 

In  Stanley  v.  McKinzer,  supra,  and  Anderson  v. 
Settle,   supra,  the  debts   were   over   twenty  years  old. 

The  notes  held  by  the  DeSoto  Bank  were  made 
in    March,    1874,    1875,    1876,    1877,   1878,  and    1879. 
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They  were  not  paid  in  1881,  for,  on  the  28th  of 
February,  of  that  year,  Ben  K.  PuUen  signed  the 
surrender  of  the  original  policy,  No.  101,367,  and 
had  the  insurance  company  issue  paid-up  policy  No. 
161,122,  payable  to  the  DeSoto  Bank,  to  the  amount 
of  its  indebtedness,  thus  recognizing  a  debt  at  that 
date. 

The  production  of  any  direct  or  positive  evidence 
as  to  the  actual  fact  of  payment  or  non-payment  of 
this  indebtedness  has  been  rendered  impossible  by  the 
long  lapse  of  time  and  the  death  of  every  stockholder 
in  the  bank,  and  especially  Mr.  Dunscomb,  Sr.,  and 
Mr.  Elder,  who  had  the  assets  of  the  bank  in  charge. 
Five  witnesses,  however,  testify  to  the  fact  that 
Pullen  was  a  man  of  slender  means.  These  gentle- 
men all  show  that  he  was  hardly  at  any  time  able 
to  meet  more  than  the  ordinary  demands  of  life, 
and,  from  the  statement  which  they  make,  it  is  prac- 
tically impossible  to  believe  that  he  was  ever,  at  any 
time,  in  a  condition  to  enable  him  to  pay  his  debts. 
It  is  shown  that  his  salary,  for  a  good  portion  of 
the  time,  came  from  the  city  government,  in  whose 
employ  he  was,  and  this,  of  course,  was  exempt. 
Mr.  Speer,  who  is  an  abstracter  in  the  abstract  office 
of  the  Title  Guarantee  &  Trust  Company,  states  that 
the  records  show  no  conveyance,  at  any  time,  of  any 
real  estate  to  Mr.  Pullen.  Pullen  himself  says,  in 
his  letter  of  April  27,  1900,  that,  '<In  the  course 
of  time,  my  inability  to  pay  the  premiums  caused  it 
(the   policy)   to   lapse." 
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From  this  evidenoe,  it  is  hardly  coDceivable  that 
the  notes  were  ever  paid ;  bat,  independent  of  this 
evidence,  the  mind  can  hardly  avoid  the  irresistible 
conclusion  that  they  are  still  unpaid,  when  it  is  re- 
membered that  the  notes  and  policy  remained  in  the 
hands  of  the  stockholders  of  the  bank  from  their 
execution  up  to  the  present  time.  Men  do  not  pay 
their  debts  and  leave  the  evidence  of  them  in  the 
hands  of  their  creditors.  Nor  do  they  overlook  pol- 
icies of  life  insurance,  worth  hundreds  or  thousands 
of    dollars,    when   they   become  entitled   to   them. 

Another  matter  appears  in  the  pleading  of  the 
PuUen  heirs  which  tends  to  do  away  with  the  con- 
tention as  to  the  presumption  of  payment,  and  to 
settle,  beyond  dispute,  the  existence  of  the  debt. 
This  matter  is  the  plea  of  payment.  A  plea  of 
payment  admits  the  debt,  and  the  onus  of  proof  of 
payment  is  on  the  defendants.  Bass  v.  Shurer^  2 
Heis.,    216. 

It  appears  very  evident  from  the  record  that  the 
notes  held  by  the  bank  were  for  the  annual  premi- 
ums due  and  accruing  on  the  policy.  It  has  been 
held  that  premiums  paid  on  a  life  insui*ance  policy 
by  an  assignee  of  the  same  are  an  equitable  lien  on 
the  policy,  even  as  against  the  interest  of  a  minor 
whose  assignment  was  void  because  of  his  minority, 
and  the  creditor  who  paid  the  premiums  is  entitled 
to  collect  the  same  and  interest.  Scoby  v.  Waters^ 
10  Lea,  667-663.  And,  even  when  an  assignment 
of  a   life    policy   is   void   for    the   want   of    an   insur 
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able  interest  in  the  assignee,  or  for  other  reasons, 
the  assignee  is,  nevertheless,  entitled  to  reimburse- 
ment from  the  proceeds  of  the  policy  for  money 
paid  by  him  for  the  premiums,  with  interest.  19 
Am.  &   Eng.   Enc.  L.   (2d   Ed.),    97. 

The  third  and  fourth  assignments  raise  the  ques- 
tion of  the  right  of  the  representatives  of  the  defunct 
bank^s  deceased  stockholders  to  sue  for  and  reoerv. 
this  fund. 

The  bank  became  extinct,  as  a  corporation,  March 
20,  1888.  Its  debts  were  all  paid.  Its  assets  bee 
longed  to  the  stockholders.  All  of  them  were  dead- 
The  right  of  action  on  the  policy  accrued  in  1900, 
The  insurance  company  did  not  contest  its  liability, 
and  the  amount  of  the  policy  has  been  paid  into 
Coui-t. 

The  question  is  now,  to  whom  does  this  amount 
belong?  In  State  of  Tennessee  <&  Watson^  Trustee y 
V.  The  Bank  of  Tennessee^  6  Bax.,  107  to  113,  it 
was  held  that  where  Watson,  trustee  and  receiver  of 
the  bank,  had  failed  to  sue  for  assets  of  the  bank 
during  the  receivership,  then  creditors  of  the  bank 
might  collect  assets  not  previously  collected,  and  this 
after  the  expiration  of  the  date  limited  by  the  stat- 
ute to  wind  up  the  corporation,  or  any  extension 
of   such   limit   under   the   law. 

In    G"  Conner    v.    The     City    of   Memphis^    6   Lea, 

78'2,    it   is    said:     ««It    is    now   well    settled,    both   in 

England   and    in   this   country,    that  equity  will,   upon 

a   dissolution   of    a    corporation    by   the  expiration  of 
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its  charter  or  otherwise,  impound  its  property,  real 
and  personal,  and  appropriate  it,  first,  to  the  pay- 
ment of  its  dJBbts,  and  then  for  the  benefit  of  the 
stockholders,  and  the  law  is  now  independent  of  the 
statute  that  upon  the  civil  death  of  a  corporation  its 
real  estate  does  not  revert  to  the  original  owner; 
the  debts  due  to  and  from  it  are  not  extinguished, 
and  its  personal  property  does  not  vest  in  the 
State." 

Section  5187  of  Shannon's  compilation  provides  as 
follows:  * 'A  corporation  is  not  dissolved  by  non-use 
or  assignment  to  others  in  whole  or  in  part  of  its 
powers,  franchises,  and  privileges,  unless  all  the  cor- 
porate property  has  been  appropriated  to  the  pay- 
ment of  the  debts,  and  any  creditor,  for  himself  and 
any  other  creditors,  whether  he  has  recovered  judg- 
ment or  not,  or  any  stockholder,  for  himself  and 
other  stockholders,  may  file  a  bill  under  the  provi- 
3ions  of  this  chapter  to  attach  the  corporate  property 
and  have  such  property  applied  to  the  payment  of 
the  debts  of  the  corporation,  and  any  surplus  di- 
vided  among   the   stockholders.'- 

This  section  recognizes  the  rights  of  stockholders 
to  realize  the  assets  that  formerly  belonged  to  the 
corporation,  even  though  the  corporation  cannot  sue. 
And  this  is  the  rule  generally  recognized.  9  Am. 
&  Eng.  Enc.  L.  (2d  Ed.),  608.  And  the  assets 
must  be  prorated  and  paid  out  in  proportion  as  the 
subscriptions  of  stock  have  been  paid.  Cook  on 
Stockholders,    Sec.    641. 

24  P— 47 
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We  are  of  opinioQ,  for  the  reasons  stated,  that 
the  representatives  of  the  deceased  stockholders  are 
entitled  to  receive  the  net  proceeds  of  this  policy 
in  full  after  the  payment  of  all  costs  which  are  di- 
rected to  be  paid  out  of  the  fund,  and  inasmuch  as 
their  demands,  with  interest,  exceed  face  amount  of 
the  policy,  it  will  be  paid  pro  rata  to  them  in  ac- 
cordance with  the  interests  of  their  several  intestates. 
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*White  V.  Railboad. 
{Nashville.    December    10,   1902.) 

1.  Declabation.  Insufficient  on  demwrrer, 
A  declaration,  wherin  the  plaintiff  seeks  to  recover  of  a  railroad 
company  damages  for  the  killing  of  his  intestate  by  the  falling 
of  its  coach  from  a  negligently  constructed  or  kept  track,  is 
fatally  defective,  on  demurrer,  for  failing  to  state  that  the 
intestate  bore  some  relation  to  the  company,  such  as  passen- 
ger or  employe,  other  than  that  of  a  mere  trespasser,  demand- 
ing of  the  company  a  degree  of  care  other  than  that  of  merely 
abstaining  from  the  infliction  of  wanton,  wilful,  or  intentional 
injury.  In  the  absence  of  averment  that  plaintiff's  intestate 
bore  other  relation  to  the  company,  it  will  be  presumed  that 
he  was  a  mere  trespasser. 
Cases  cited:    Railroad  v.  Meachem,  91  Tenn.,  428. 


FROM   DAVIDSON. 


Appeal   in  error   from    Circuit   Court  of    Davidson 
County.      J.    W.    Bonner,    J. 

Brien  &  Noble   for   White. 

Claude  Waller  and   J.    D.    B.    DeBow  for  Rail- 
road. 

*NoTB. — This  case  should  have  appeared  under  its  proper  Di- 
vision, but  was  misplaced. — Rbfobteb. 
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MoAlister,  J.  This  case  went  off  in  the  court 
below  on  a  demurrer  to  the  sufficiency  of  the 
declaration.  Plaintiff  appealed  and  assigned  as  error 
the   action   of  the    court    in    sustaining   the   demurrer. 

The  first  count  alleged  that  defendant  company  is 
the  owner  of  a  railroad  engaged  in  operating  freight 
and  passenger  cars,  locomotives,  etc.,  etc.,  to  a  point 
known  as  Orman^s  Quarry  in  Davidson  County, 
whereby  it  became  the  duty  of  said  company  to 
keep  its  roadbed,  rails,  crossties,  coaches  and  cars 
running  thereon  in  a  safe  and  secure  condition  and 
up  to  the  present  state  of  the  art,  and  especially 
so  as  not  to  endanger  the  lives  of  persons  travel- 
ing in  and  upon  said  cars,  or  being  near  thereto, 
or  having  business  therewith,  or  occasion  to  ap- 
proach the  same.  It  is  then  alleged  that  defendant 
company  negligently  and  carelessly  constructed  a  side- 
track from  its  main  line  to  said  Or  man's  Quarry, 
and  negligently  and  carelessly  permitted  the  same  to 
get  out  of  repair  and  get  into  an  unsafe  condition, 
and  so  to  remain,  and  carelessly  and  negligently  run 
its  cars  thereon  while  in  such  condition,  whereby  it 
caused  its  cars  to  turn  over  and  fall  from  the  track 
on  and  upon  Bartholomew  White,  father  of  plaintiff, 
thereby  crushing,  mangling  and  killing  him,  the  said 
Bartholomew    White. 

The  second  count  charges  substantially  the  same 
facts.  The  third  count  laid  a  cause  of  action  against 
John  Orman,  and  John  Orman,  Jr.,  proprietors  of 
said   rock   quarry,    but    the    suit    was   afterwards   dis 
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missed  as  to  these  parties  and  no  farther  notice  need 
be  taken  of  the  third  count.  Defendant  company 
interposed  a  demurrer  to  this  declaration  assigning 
three  grounds,    viz.: 

First.  Plaintiff  fails  to  aver  in  either  of  said 
counts  any  facts  out  of  which  arises  any  legal  duty 
from   this   defendant   to   deceased. 

Second.  The  plaintiff  fails  to  show  in  either  of 
said  counts  that  deceased  was  an  employe  of  defend- 
ant,  or  a  passenger  upon  its  cars,  or  that  he  occu- 
pied any  other  relation  to  this  defendant  by  which 
any  legal  duty  to  the  deceased  was  imposed  upon 
the  defendant,  a  violation  of  which  was  the  proxi- 
mate  cause  ot    his   death. 

Third.  Neither  of  said  counts  shows  that  a  vio- 
lation of  any  legal  duty  which'  this  defendant  owed 
to  the  deceased  was  the  proximate  cause  of  his 
death. 

The  crucial  test  of  the  declaration  made  by  the 
demurrer  is,  that  it  fails  to  show  that  the  company 
ow3d  the  deceased  any  duty  which  it  breached,  and 
which  may  be  made  the  foundation  of  an  action. 
It  is  not  stated  therein  whether  the  deceased  was  an 
employe,  a  passenger,  or  parson  lawfully  upon  the 
track,  or  a  mere  trespasser.  If  deceased  was  a 
trespasser,  the  company  owed  him  no  such  duty  as 
to  render  it  liable  for  the  mistake  or  negligence  of 
its  employes.  The  only  duty  which  a  railroad  owes 
to  a  trespasser  upon  its  traip,  not  used  for  trans- 
porting  passengers,   is   to  refrain  from  wantonly,    wil- 
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fully  or  intentionally  injuring  him.  R,  R.  v.  Meach- 
emj  91  Tenn.,  428.  So,  the  liability  of  a  railroad 
for  injuries  to  a  passenger,  is  determined  upon  dif- 
ferent  principles  from  those  which  are  administered 
in  fixing  its  liability  to  an  employe.  It  is  appar- 
ent, therefore,  that  defendant  company  could  not, 
from  the  face  of  this  declaration,  know  how  to  de- 
fend. The  rule  is  well  established  that  the  declara- 
tion must  allege  facts  showing  or  implying  a  duty 
owing  to  plaintiff  by  defendant.  Ensley  Ry.  Co,  v. 
Ohenmng^  93  Ala.,  24;  100  Ind.,  221;  46  Md., 
193;  39  Mich.,  714;  89  Mich.,  387;  77  Mich., 
136;    108   N.    Y,,    206;    43    W.    Va.,    661. 

It  is  also  well  settled  by  the  authorities  that  it 
is  not  sufficient  to  charge  generally  that  it  was  the 
defendant's  duty  to  do  the  things  alleged  to  have 
been  omitted;  the  facts  or  circumstances  from  which 
the  law  will  imply  the  duty  should  be  stated.  Lee 
Drake  and  Wife  v.  Hagan^  Maa.j  Nashville,  Tenn., 
December  Terra,  1901.  In  Enaley  Ry.  Co.  v. 
Chemung^  93  Ala.,  24,  it  was  held  that  in  an 
action  to  recover  damages  for  personal  injuries,  a 
general  averment  of  negligence  is  sufficient,  without 
defining  the  qiM  modo^  or  specifying  the  particular 
acts  of  diligence  omitted,  where  simple  negligence 
nstitutes  a  cause  of  action,  as  where  the  person 
injured  was  a  passenger;  but  where  the  complaint 
does  not  show  whether  he  was  a  passenger,  an  em- 
ploye or  a  mere  trespasser,  it  will  be  presumed  he 
was  a  trespasser,    who  can  only   recover   for   injuries 
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caused  by  reckless,  wanton  or  intentional  negligence, 
and  such  negligence  must  be  alleged,  or  must  be 
shown  by  the  facts  stated.  So,  in  Eoansville  <b 
Terre  Hcmte  R,  R.  v.  Oriffmy  100  Ind.,  222,  it 
was  held  that  before  it  can  be  affirmed,  that  de- 
fendant was  negligent  with  respect  to  the  transaction 
concerning  which  the  omission  is  imputed  to  it  as 
wrongful,  it  must  appear  that  it  was  under  some 
legal  duty  or  obligation  to  the  plaintiff,  at  the  time 
and  place  where  the  injury  occurred  which  was  left 
undischarged.  If  it  is  liable  at  all,  this  is  the 
foundation  upon  which  its  liability  rests.  Splittory 
V.    State,    109   N.    Y.,    206. 

We  think  these  principles  are  conclusive  of  this 
case.  When  the  insufficiency  of  the  declaration  was 
pointed  out  by  the  demurrer,  counsel  for  plaintiff 
declined  to  amend  and  the  inference  is,  therefore, 
reasonable  that  the  cause  of  action  was  in  favor  of 
a  trespasser  or  other  person  to  whom  the  company 
owed  no  duty,  except  not  wantonly  or  wilfully  to 
injure  him. 

The  result  is,    the  judgment  is  affirmed. 
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ABANDONMENT. 

PAO> 

1.  Of  condemned  property  by  city,  does  not  exist  when 354 

2.  Of  prepayment  of  compensation  for  property  condemned 
for  public  use  by  the  owner  exists,  when 354 

ABATEMENT. 

See  Jurisdiction, 

ACTIONS. 

1.  Not  maintainable  on  contract  made  in  violation  of  stat- 
ute      29 

2.  Maintainable  for  breach  of  statutory  duty  by  telegraph 
company 39 

3.  Form  of,  does  not  determine  rights  of  parties 54 

4.  Issuance  of  summons  in  general  terms  prevents  running 

of  statute  of  limitations  against 104 

5.  For  personal  injuries  causing  death  is  suit  of  administra- 
tor    105 

6.  For  personal  injuries  causing  death  is  not  for  new  cause 

of  action 105 

7.  By  partners  considered  in  several  aspects 245 

8.  Against  foreign  insurance  company;  service  of  process..  567 

9.  Maintainable  against  eelemosynary  corporation  for  breach 

of  its  contract .' 582 

10.  Maintainable  in  State  Court  after  trial,  reversal  and  non- 
suit in  Federal  Courts _ 670 

11.  Against  municipal  corx>oration  lies  only  in  jurisdiction  of 
itssUus _ 700 

12.  Lies  by  stockholders  of  extinct  corporation  to  recover  its 
assets  for  private  distribution 725 

ACTS  CONSTRUED. 

Appropriations — See  Shop  and  Factory  Inspector. 

Damages — Recoverable  by  widow  for  loss  of  husband.  Acts 

1883,  Ch.  186 ^ 670 

Fertilizer— Contracts  for,  void.      Acts  1897,  Ch.  123 29 

(745) 
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ACTS  CONSTRUED— Conttntiect— 

Foreign  Corporations — Noncompljing.     Acts  1877,  Ch.  31 ; 

Acts  1891,  Ch.  122.. 245 

Four  Mile  Law— ^Constitutional.    Acts  1877,  Cb.  23;  Acts 

1887,  Ch.  67;  Acts  18W,  Ch.  121 475 

Four  Mile  Law — Amendment  construed.  Acts  1899,  Ch.  121  475 
Infants — Forbidding  employment  of.  Acts  1893,  Ch.  159..  161 
Insurance  Companies — Service  of  process  on  foreign.     Acts 

1875,  Ch.  66;  Acts  1895,  Ch.  160 567 

Knox  County  Road  Law— Acts  1901,  Ch.  8 82,  83 

Municipal  Corporations — Creation  of.     Acts  1875,  Cb.  92; 

Acts  1877,  Ch.  121 ._ __.475,  476 

Municipal  Corporations — Condemnation  of  property  by,  for 

public  use.     Acts  1883,  Ch.  114 353,  355 

New  Trial — Disposition  of  motion  for,  at  subsequent  term. 

Acts  1899,  Ch.  40 284 

Public  Schools — Admission  of  outside  pupils  to  city  schools. 

Acts  1899,  Ch.  134 557,  558 

Shop  and  Factory  Inspector — Appropriation  of  salary.  Acts 

1901,  Ch.  — : 271 

ADMINISTRATION. 
See  WiUa. 

ADMINISTRATOR. 

See  Actions;  Declaration;  Insurance^  Life;  Wills. 

ADVERSE  POSSESSION. 

For  seven  years  defeats  ejectment 168 

AGENCY. 

See  Principal  and  Agent. 

ALIENATION. 
See  Wm8. 

ALLEGATA  ET  PROBATA. 

See  DeclaraMon.    Evidence,     Variance. 

ALTERATION. 

See  BiUe  and  Notes. 
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AMENDMENT. 

Of  declaration,  inserting  names  of  beneficiaries,  in  personal 
injury  case  relates  back  so  as  to  prevent  running  of 
statute  of  limitations _ 104 

I 
ANSWER. 

Admission  of  nondelivery  of  deed  in  estops  defendant...  398 

APPEAL. 

1.  By  party  aggrieved  by  court^s  granting  new  trial  essential  646 

2.  Grant  of ,  must  appear  by  record  entry 646 

3.  Premature  when 715 

APPROPRIATIONS. 

See  County  Cov/rt,     State  Treasury. 

ASSAULT  AND  BATTERT. 

1.  Provocation  admissible  in  civil  action  in  mitigation  of 
damages _ ,.. 248 

2.  €k>urts  charge  excluding  provocation  from  jury's  consider- 
ation erroneous.. 242 

3.  Sufficiently  stated  in  indictment  for  murder .284,  285 

ASSIGNMENT. 

See  ItMuranoe,  lAfe, 

ASSIGNMENT  OF  ERRORS. 

That  verdict  is  contrary  to  the  law  and  evidence  raises  no 
question 657 

ATTACHMENT. 

1.  Judgment  against  nonresident  in  excess  of  attached  prop- 
erty  void - 444 

2.  Of  property  of  municipal  corporation  does  not  lie 700 

ATTORNEY  AT  LAW. 

1.  Lien  of,  does  not  attach  to  recovered  homestead 423 

2.  Lien  of,  attaches  to  infant's  recovery  of  damages _,..  442 

3.  Fees  of ,  not  fixed  on  ex  2>arte  reference - 442 

4.  Remarks  of  Attorney-general  not  cause  of  reversal  of 
murder  case 282,  283 
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ATTORNEY-GENERAL. 

See  Attorney  at  Law,    New  TridU 

BAILMENT. 

Until  demaad  the  statute  of  limitations  does  not  ran  in 
favor  of  bailee _ <J14 

BANKS  AND  BANKING. 
See  EvideTice, 

BILL  IN  EQUITY. 

Makes  case  for  removal  of  clondf 168 

BILL  OP  EXCEPTIONS. 

Time  for  filing  until  a  day  includes  that  day 185 

BILL  OF  REVIEW. 

1.  For  error  apparent  to  annul  void  decree  does  not  lie 638 

2.  For  error  apparent  to  annul  perfected  decree  of  sale  does 
not  lie - 638 

BILLS  AND  NOTES. 

Alteration  of,  avoids  note  though  payee  is  innocent 405 

BOARD  OP  EDUCATION. 

Chartered  to  manage  and  control  city  schools,  subject  to  leg- 
islative control _ 557 

BONDS. 

See  Writ  of  Error. 

BRIDGES. 

County  Court  not  compelled  by  mandamus  to  erect  or  com- 
plete, or  to  levy  tax  for  that  purpose 859 

CANCELLATION. 
See  Reaciaaion. 

CARRIER. 

See  Common  Carrier, 


INDEX  749 

CENSUS. 
Ab  basis  lor  dassification 82,  83 

CERTAINTY. 

See  DeclaratiOTL 

CHANCERY  APPEALS,  COURT  OF. 

1.  Construction  of  deeds  by,  not  conclusiye  on  appeal 174 

2.  Finding  of,  in  double  aspect,  effect  given  to 347 

CHANCERY  COURT. 
See  InjtmcHon. 

1.  Recognizes  doctrine  of  equitable  conversion 145 

2.  Will    not   enjoin    city    ordinance    granting     franchise, 
when 197,  198 

3.  Bill  of  review  for  error  apparent  does  not  lie,  when 638 

4.  Local  j  nrisdiction  of,  material  defendant 690 

CHANCERY  PLEADING  AND  PRACTICE. 

See  Answer;  Cross-Bill;  BUI  in  Equity;  Bill  of  Review;  Decree; 
J  wry  Trial;  Parties;  Supreme  Cowrt, 

CHARACTER. 

See  Evidence, 

CHARGE  OF  COURT. 

1.  Request  as  to  causal  connection  between  negligent  act 
and  injury  properly  refused _ 161 

2.  Erroneous  as  to  keeping  saloon  open  on  Sunday 185,  186 

3.  Erroneously  excludes  provocation  from  consideration  of 
jury  in  civil  action  for  assault  and  battery 242 

4.  Correctly  instructs  jury  as  to  allowance  of  exemplary 
damages _ _ 251 

5.  As  to  exemplary  damages  justified  by  the  facts 251,  252 

6.  As  to  exemplary  damages  not  erroneous  even  if  not  jus- 
tified by  facts 252 

7.  Requests    covered     by     original     charge     properly    re- 
fused  _ 283,  324,  583 

8.  Does  not  invade  province  of  jury,  when _ 324 

9.  Refusal  of  request  touching  rights  of  street  railway  at 
road  crossing  proper,  when 324,  325 
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CHARGE  OF  COURT— Contintied— 

10.  Erroneous  as  to  collision  of  street  car  with  vehicle.. 325 

11.  Refusal  of    request  as  to  contributory  negligence  not 
error _ -. 428 

12.  As  to  reasonable  doubt  inaccurate,  but  not  reversible 466 

13.  In  reference  to  regulation  of  teacher^s  conduct  by  trustees 
correct 582,  583 

14.  Justified  by  the  facts,  when 251,  252,  583 

15.  Sufficient  in  absence  of  request  for  further  instructions — 
example _ 583 

16.  Considered  and  construed  as  an  entirety  .__ 618 

17.  Correct  as  to  mutual  aQd  concurrent  proximate  negli- 
gence   618 

18.  Correct  as  to  care  required  of  street  railway  to  avoid  col- 
lision at  crossings 618,  632 

19.  Need  not  explain  well-known  phrases,  such  as  *'  prepon- 
derance of  evidence,"  etc 624 

20.  Defines  correctly  the  care  required  of  servant  in  use  of 
tools,  etc __ _ 646,  657 

21.  Objections  to,  must  be  specific  and  definite 647 

22.  Incorrectly  submits  question  of  defendant's  liability  after 
demurrer  to  evidence  is  overruled 647 

23.  Defines  correctly  master's  duty  as  to    tools,    etc.,    for 
servants 1 646,  657,  658 

24.  Correctly  instructs  jury  as  to  drawing  inferences 658,  659 

25.  Refusal  of  request  to  charge  party's  theory,  error 666 

26.  As  to  elements  of  damages  allowed  widow  for  loss  of  hus- 
band, erroneous 670,  671 

CHILDREN. 

** Heirs"  means  children  when 21 

1 
CHURCH. 

1.  Compromise  by  bishopsiand  vestryman  binds  when 32 

2.  General  doctrines  afifecting  status  and  civil  rights  of,  re- 
affirmed  _ 173 

3.  Synod's  action  affecting  church  and  its  property  cannot  be 
overruled  by  its  committee 173 

4.  Forfeits  property  when 173 

5.  Rights  of  excluded  or  withdrawing  members 173,  174 
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CIRCUIT  COURT. 

Jurisdiction  over  proceedings  to  condemn  land  leried  on 
ander  Justice  of  the  Peace^s  execution  defined 483 


CLERK  AND  MASTER. 

Is  party  to  cause  within  meaning  of    statues  making  de- 
cree operate  as  deed -• 392 

CLOUD  ON  TITLE. 

1.  Remainderman  can  maintain  bill  to  remove.  _ 168 

2.  Bill  to  remove  sufficient  in  its  averments,  when 168 

CODE  CONSTRUED. 

Appropriations — Of  public  funds,  sufficiently  made{  287  (S.) 

S268(M.  &  V.)  J235(T.  &  S.) ...271,  272 

Condemnation  of  land — Under  levy  of  Justice  of  the  Peace's 

execution.    {J  4808-9,    5892  (S.)   §}  3793-4,  4854  (M.  &  V.) 

8S3080-1,  4077  (T.  AS.) 483 

Corporations— Assets  of  extinct    i  5187  (S.)  g  4168  (M.  &  V.) 

}3431(T.  &S.) 725 

Decree— Operates  as  deed.     {§6301-6303   (S.)    {{5234-5236 

(M&  V.)  {{4484-4486  (T.  &  S.) 392 

Dower— Bequest  in  lieu  of.     {  {  4139-4146  (S.)  {  {  3244-3251 

(M.  &  V.)  {{  2398-2404  (T  &  S.)  __ _ 505 

Eminent  Domain — Notice  and  prepayment  of  price.    {  1982 

(S.)  {  1662  (M.  &  V)  {  1389,  (T.  &  S.) 353,  354 

Homestead— Conveyance  of.      §  3798  (S.).     §  2935  (M.  A  V.) 

{2110a(T.  &S.) 423 

Indictment— For  murder.      {6439   (S.)   {5349    (M.    &   V.) 

{4598  (T.  AS.). 284 

Infants-Forbidden  employment  of.  {{4434,  4436  (S.)..  161 
Judgment — Obtained  on  publication  void,  when.     {  {  5238, 

5284,    5286,    5298    (S.)    {  {  3478,    3524,    3526,  3538  (M.  &  V.) 

{{4219,  4265,  4267,  4279  (T  &  S.) 444 

Libel — Severance  and  change  of  venue.  {  {  4559-4566  (S.) 
{  {  3551.3558(M.  &  V.) 340 

Life  Insurance — Rights  of  widow  and  children  to.  {  {  4030, 
4031  (S.)§§  3135-6  (M.  &  V.)  }{  2294-5  (T.  &  S.) 316 

Limitations,  statute  of — begins  to  run,  when.  {  4477  (S.) 
{  3477  (M.  &  V.)  {2780  (T.  &  S.) 614 
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CODE  CONSTRUED— ConXinucd— 

Process — Effect  of   issuance  of   sammons.    23  4520-2L    (S) 

J  ?  3520-1  (M.  A  V.)  ?  8  2815-16  (T.  A  S.) 104 

Supreme  Court — Remands  for  further  proof.     { 3905    (S.) 

J  3889   (M.  &  V.)  }  3170  (T  &  S.) 633 

Statute  of  Frauds— verbal  lease  of  realtj.     {  3142  (S.)  §2423 

(M.  A  V.)  {  1758  (T.  AS.) _ 494 

Time— Until  a  day.     {60(S.)  {46(M.  A  V.)§48(T.  AS.) 1S5 

Writ  of  Error— Judgment  on  bond.    {{4894-5,    4920   (S.) 

{J  38:9-80,  3904  (M.  A  V.)  J  J  3162-3,  3184  (T.  AS.) 719 

COMMERCE. 

See  Interstate  Commerce, 

COMMISSIONER  OF  INSURANCE. 
See  Insurahce. 

COMMON  CARRIER. 
See  Railroad9. 

1.  Rights  of  holder  of  regular, first-class, full  rate, ticket  as  to 
starting  and  continuing  Joumej  thereon  defined 304 

2.  Stating  one  reason  for  ejecting  passenger   not  thereby 
precluded  to  show  others  in  justification 304 

COMPROMISE. 

1.  Between  owner  of  present  or  particular  estate  and  re- 
mainderman  sustained 33 

2.  Bishop  and   vestrymen  competent  to  bind  church    by, 
when _- 32 

3.  Decree  of,  valid  though  going  beyond  pleadings .-33,     33 

COMPTROLLER. 

See  Shop  and  Factory  Inspector. 

COMPUTATION. 
See  Tirnc. 

CONDEMNATION. 

See  Municipal  Corporations. 

Of  land  under  levy  of  alios  Justice  of  the  Peace's  execution 
void,  when 4^3 


ler  pre! 
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CONSTITUTION. 
^^  ^  *"^         In  General— 

;  > 

1.  General  rules  as  to  sustaining^   statutes   attacked   for 
unconstitutionality  stated 82 

2.  ^' Law  of  the  land"  and   ^'due  process  of  law"  are 
equivalents _ 82 

3.  Statute  void  as  not  constituting  due  process  of  law 444 

4.  Four-mile  law  and  amendments  valid 475 

5.  Statute    admitting'    outside    children     to  city  schools 
valid 557,  558 

6.  Remedy  enters  into  obli^tion  of  contract,  when 567 

Clauses  Construed— 

Article  I.,  §8.     Knox  County  road  law  not  vicious  class 
legrislation,  Acts  1891,  Ch.  8 82 

Article  I.,  2  8.     School  law  not  contrary  to  law  of    the 
land 557,  558 

Article  I.,  J21.     School  law  valid . J 557,  558 

Article  II.,  {  17.     Knox  County  road  law 83 

fnlln^i^^^'*  Article  II.,  ^  17.    Severance  and  change  of  venue  in  libel 

.on<i«^-  cases 340 

ecjer  y^  -  Article  II. ,  2  24.     Appropriation  of  public  funds 271 

)o Article  VII.,  {   4.     Filling  vacancy  in  public  office —     83 

Article   XL,  {    2.     School  law 557,  558 

Article  XL,   J   8.     School  law 557,  558 

[iresttJ'*^  Article  XL  ,  {    8.     Knox  County  road  law 82 

Article  XL,   J  11.     Homestead 423 

bindJ^^^'  Article  XL,  J  17.     Home  rule 83 

XIV.  Amendment  United  States  Constitution 82,  444 

Acts  Held  Unconstitutional — 

Acts  1871,  Ch.  126,  authorizing  severance  and  change  of 
venue  in  libel  cases 340 

CONTRACT. 

See  Bills  and  Notes;  Compromise;  Deeds. 

1.  Made  in  violation  of  statute  void 29 

2.  Infant  not  liable  for  negligent  performance  of 54 

3.  Rights  of  holder  of  regular,  first-class,  full-rate  ticket  de- 

jjjgie^  fined 304 

..,..  -^  24  P— 48 
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CONTRACT— Continued— 

4.  Verbal  lease  of  realty  valid  though  not  to  be  performed 
withina  year 494 

5.  Between  trustees  and  'teacher  breached  by  discharge  of 
teacher,  when _ 582,  583 

6.  Of  bailment  construed 014 

7.  For  sale  of  standing  trees  construed.. 081 

CONTRADICTION. 

See  WUnese, 
CONTRIBUTORY  NEGLIGENCE. 

See  Negligence, 

CONVERSION. 

See  Equitable  ConverHcni, 

CONVICTS. 

Sec  Workhouse. 

CORPORATIONS. 

See  Municipal  CorporcMone, 

1.  Contracts   of    nonoomplying    foreign,    not   enforced  by 
Courts 345 

3.  Firm  composed  of  noncomplying  foreign,  and  citizens 
cannot  enforce  its  contracts  in  the  Courts 245 

3.  Board  of   Education  chartered  to  manage  city  schools 
subject  to  legislative  control , 557 

4.  Eelemosynary,  subject  to  suit  for  breach  of  contract 582 

5.  Board  of  Directors  of  Levee  District  is  a  public  corpora- 
tion -- 700 

0.  Property  of  public  corporation  not  subject  to  attachment  700 

7.  Public  not  subject  to  suit  outside  jurisdiction  of  its  Htus,  700 

8.  Public  sued  in  wrong  jurisdiction  does  not  waive  question 

by  failing  to  plead  in  abatement 700,  701 

9.  Stockholders  of  extinct,  entitled  to  receive  or  recover  its 
assets  for  pro  rata  distribution 785 

COSTS. 

Aliquot  parts  adjudged  against  defendants  proper,  when  347 
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COUNTY. 

Statute  applicable  to  single  county  valid 82,  83 

COUNTY  COURT. 

t 

1.  Not  compelled  by  mandamna  to  ezset  or  oomplete  public 

bridge,  or  to  lery  tax,  or  make  appropriation  for  that 

purpose 350 

3.  Powers  of,  in  reference  to  public  bridges,  are  legislative 
and  discretionary 259 

COURTS. 

See  the  several  titles. 

CRIMINAL  LAW. 

See  AsacmU  a/nd  BcMery;  Fow-Mile  Lcm;  Misdemeanor; 
Murder;  SelUng  Liquors, 

CRIMINAL  PLEADING  AND  PRACTICE. 

See  Evidence;  Indictment. 

CROSS  BILL. 

Does  not  lie  as  bill  of  interpleader,  when 715 

DAMAGES. 

1.  Recoverable   for    mental    distress  caused    by  negligent 
failure  to  deliver  message _ 39 

2.  Verdicts  for,  not  reversible  as  excessive 14,  63,  252,  428 

Q3.  Mitigated  by  provocation  in  action  for  A.  &B 242 

4.  Correct  charge  as  to  allowing,  exemplary 251 

5.  Facts  justifying  charge  as  to  allowance  of  exemplary. 251,  252 

6.  Recoverable  by  person  riding  by  invitation  and  injured 

by  negligence  of  driver  and  third  person 429 

7.  Only  pecuniary  allowed  widow  for  loss  of  husband... 670,  671 

DECLARATION.   . 

1.  Sufficient  in  action  against  railway  company  for  personal 
injury - 74 

2.  Amendment  of^^  that  relates  to  commencement  of  suit 104 

3.  Must  aver  existence  and  names  of  beneficiaries  in  action 

by  administrator  for  negligent  killing  of  deceased 104 
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DECLARATION— Continued^ 

4.  May  be  amended  as  to  existence  and  names  of  beneficia- 
ries in  action  brought  by  administrator  in  personal  injury 
cases  - - 104 

5.  Insufficient,  in  action  agvinst  an  agent  for  negligent 
injury  of  third  person _ 265 

6.  Sufficient,  in  action  for  injury  caused  by  falling  of  pole 

at  toll  gate 428 

7.  Proof  not  variant  from 697 

8.  Insufficient  in  action  against  railway  company  for  per- 
sonal injury ..i 739 

DECREE. 

See  Judgment;  Res  AdjiLdiccOa. 

1.  Construing  will  and  approving  compromise  authorized  by 
pleadings,  when *_ 32 

2.  By  consent,  valid  though  going  beyond  the  pleadings. 32,    33 

3.  For  sale,  does  not  operate  as  equitable  conversion  of  land  146 

4.  For  aliquot  part  of  costs  against  each  of  several  defend- 
ants proper,  when 347 

5.  Directing  conveyance  by  Clerk  and  Master  operates  to 
pass  title  as  of  its  date 392 

6.  Not  subject  for  bill  of  review  for  error  apparent,  when..  638 

7.  Dismissing  bill  on  demurrer  does  not  operate  as  res-ad' 
/udicato,  when  _ 638 

8.  Void  for  want  of  sufficient  publication 638 

DEEDS. 

1.  Conveying  right  of  way  to  railroad  company  construed..    17 

2.  Conveying  property  on  condition,  forfeiture,  under 173 

3.  Construction  of ,  is  a  question  of  law 174 

4.  Joint  to  husband  and  wife  for  latter*s  share  in  partition, 
construed 191 

5.  Ineffective,  for  want  of  complete  and  unqualified  deliv- 
ery 1 191 

6.  Decree  operates  as,  when 392 

7.  Valid ,  against  reversal  on  writ  of  error 392 

8.  Of  husband  and  wife  invalid  for  want  of  delivery  and 
acceptance _ 398 

9.  Insufficient  as  memorandum  under  statute  of  frauds 398 
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DEEDS— CorUiniicd— 

10.  Admission  of  non-delirery  by  answer  estops  defendant  to 
insist  upon  its  delivery 398 

11.  Conferring  power  to  dispose  of  property  by   will,  con- 
strued  _ 411 

12.  Of  husband  and  infant  wife  does  not  defeat  homestead  .  42Z 

13.  Disaffirmance  of  by  infant  married  woman 422 

14.  Though  void  as  to  homestead,  passes  remainder  interest.  422 

DELIVERY. 

Qee  Deeds, 
DEMAND. 

See  BaUmenL 
DEMURRER. 

1.  Overruling  of,  does  not  preclude  motion  in  arrest  for  same 
causes.. _ _ _ 428 

2.  Decree  on  does  not  operate  as  res  odjtLdiccUa^  when 638 

DEMURRER  TO  THE  EVIDENCE. 

1.  Properly  sustained  upon  the  facts 1 

2.  Comes  too  late  after  demurrant  has  opened  his  case _      2 

3.  Not  defeated  by  evidence  for  demurrant  called  out  on  cross- 
examination  of  his  adversary's  witnesses 2 

4.  Properly  overruled  on  the  facts _ 647 

5.  Demurrant's  liability  not  an  open  question  after  demurrer 

is  overruled •_ 647 

6.  Good  to  declaration  for  personal  injury  in  suit  against 
railway  company _ _ 739 

DESCENT  AND  DISTRIBUTION. 

Husband  takes  wife's  equitably  converted  realty  to  exclusion 
of  her  heirs 146 

DEVISE  AND  LEGACY. 

See  Wills, 
DISTRICT  ATTORNEY. 

See  Attomey-at'Law, 
DOWER. 
The  widow  takes  as  purchaser  a  bequest  in  lieu  of  dower...  505 
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EJECTMENT. 

1.  Defeated  by  aeyen  years' adverse  posseBsion 168 

2.  Not  maintainable  by  remainderman 168 

ELECTIONS. 

See  Vacancy. 

EMINENT  DOMAIN. 

1.  Statutory  method  of  taking  and  making  compensation 
for  private  property  taken  for  public  use,  ordinarily  exclu- 
sive   - 353 

3.  City  has  power  under  its  charter  to  condemn  private  prop- 
erty for  viaduct  and  its  approaches,  when 353 

3.  Statutes  relating  to  are  strictly  construed 358 

4.  Prepayment  of  price  required  by  statute,  when 353,  354 

5.  Condemned  property  not  abandoned  by  city,  when 354 

6.  Prepayment  of  price  waived  by  landowner,  when _  354 

7.  Statute  not  void  for  failure  to  require  notice  to  land- 
owner, when -_--354,  355 

EMPLOYER  AND  EMPLOYE. ' 
See  Master  and  ServanL 

ENGINEER. 

See  Master  amd  Servant, 

EQUITABLE  CONVERSION. 

1.  Doctrine  of,  stated  generally _  145 

2.  Example  of ,  by  will 145,  146 

3.  Takes  effect  as  of  date  of  will 146 

4.  Not  defeated  by  fact  that  same  person  takes  both  legal 
and  equitable  estates 146 

5.  Husband  takes  wife's  equitably  converted  realty  to  ex- 
clusion of  her  heirs _ 146 

6.  Decree  for  sale  of  realty  does  not  operate  as...' 146 

7.  Reconversion,  power  and  method  of  effecting 146,  147 

8.  Joint  beneficiaries  must  all  concur  in  reconversion 147 

9.  Facts  that  do  not  work  a  reconversion 147 

ERROR  APPARENT. 
See  Bill  of  Review. 
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ESTATES. 

See  Deeds;  Equitable  Conversion;  Remainder;  Wills. 

ESTOPPEL. 

1.  Common  carrier  stating  one  reason  for  ejecting  passenger 

not  estopped  to  assign  others  in  justification 304 

3.  By  admissions  of  answer 398 

3.  None,  of  infant  wife  to  claim  homestead 422 

4.  By  acquiescence  of  owner  of  land  in  another's  claim  by 
mistake,  none 483,  484 

EVIDENCE. 

See  Witness. 

1.  Held  insufficient  on  demurrer  to 1 

2.  Demurrer  to,  not  admissible  after  demurrant  opens  his 
case 2 

3.  Called  out  on  cross-examination  does  not  defeat  demurrer 

to 2 

4.  Of  custom  of  boys  to  ride  on  trains  incompetent 2 

5.  Sufficient  to  sustain  verdict,  when 14 

6.  Confession  implied  from  unanswered  charge  of  guilt 127 

7.  Denied  charge  of  guilt  incompetent 127 

8.  Of  provocation  admissible  in  civil  action  for  A.  &  B.  in 
mitigation  of  damages _-  242 

9.  Greneral  exceptions  to,  bad 251,  374 

10.  Of  condition  of  machinery  after  accident  admissible 251 

11.  Improper  question  that  elicits  no  answer,  not  error 282 

12.  Credibility  of  witness,  a  question  exclusively  for  jury. 63,  324 

13.  Opinions  of  witness  not  competent,  when 374 

14.  Of  business  honor  and  integrity  competent 374 

15.  Further  examination  of    witness  whose  deposition  has 
been  taken  allowed...: 375 

16.  Proof  of  books  of  bank,  how  made _ 375 

17.  Of  expert  upon  hypothetical  case 624 

18.  Erroneous  method  of  introduction  not  cause  for  reversal, 
when _ 624 

19.  Term    ^'preponderance    of    evidence"    needs    no    expla- 
nation in  charge 624 

20.  Remanding  cause  for  further,  when  made.  _ 653 

21.  Photographs  admissible w 658 
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EVIDENCE— Continued— 

22.  Drawl ng*  inferences  from,  correct  rule 658,  659 

23.  Contradiction  of  party's  own  witness  allowed,  when 657 

24.  Witness  not  required  to  repeat  his  evidence 657 

25.  Witness  Tiolatingc  rule  excluded 657 

26.  Does  not  vary  from  declaration,  when 697 

EXCEPTIONS. 

See  EvideTux. 

EXECUTION. 

1.  Alias  issued  by  J.  P.  after  return  of  papers  for  condemna- 
tion, void - 48J 

EXECUTORS  AND  ADMINISTRATORS. 

See  AdminigtraUyr :  Wills. 

• 

EXEMPLARY  DAMAGES. 
*  See  Damages. 

EXEMPTION. 

See  Homestead. 

EXPERTS. 

See  Evidence ;  WUness. 

FEDERAL  COURT. 
See  Actions. 

FELLOW  SERVANT. 

See  Master  and  Servant. 

FERTILIZER. 

See  Actions;  Contracts. 

FIRE  INSURANCE. 

See  Insurance^  Fire. 

FOREIGN  CORPORATIONS 

See  Corporations 
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FORFEITURE. 
See  Deeds. 

FOUR-MILE  LAW. 

1.  Constitutdonality  of,  realBrmed 475 

2.  What  municipal  corporations  fall  within  amendment  of 
Actofl899 475 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

GARNISHMENT. 

See  Attachment. 

GOVERNOR. 

See  Vacancy, 

HEIRS. 

Means ''children,"  when 21 

HOMESTEAD. 

1.  Attaches    to  interest  of  tenant  in  common,  severed  by 
parol 422 

2.  Not  defeated  by  wife^s  joinder  in  husband's  deeds 422 

3.  Disaffirmance  of  Infant  wife's  deed  conveying* 422 

4.  Deed  for,  passes  remainder  interest ^ 422 

5.  Not  subject  to  attorney's  lien 423 

HUSBAND  AND  WIFE. 
See  WilU. 

1.  Husband  takes  wife's  equitably  converted  realty  to  ex- 
clusion of  her  heirs - 146 

2.  Joint  deed  to,  for  wife's  share  in  partition  of  realty  con- 
strued   _ 191 

3.  Joint    deed    to,  for   wife's  interest   on   partition  of  her 
realty,  does  not  defeat  her  rights 19X 

4.  'Deed  of,  not  operative  for  want  of  delivery  and  acceptance  398 

5.  Wife's  will  conferring  power  of  disposition  on  husband 
construed 410 

6.  Joinder  of  infant  wife  in  deed  conveying*  homestead  does 
not  defeat  her  right 422 
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HUSBAND  AND  WIFE— Continued— 

7.  Infant  wife  may  disafflrm  her  deed,  when 422 

8.  Bigchts  of,  in  life  insurance  considered 568 

ILLEGAL  CONTRACTS, 
See  Contrcbcts. 

INDICTMENT. 

1.  Indorsement,  **a  true  bill,"  may  be  shown  by  supple- 
mental transcript  filed  after  ar^ment 127 

2,  For  murder,    sufficiently   charges  an  assault   and  bat- 
tery   ._ ._ 283,  284 

INFANT. 

1.  Liability  of,  for  torts  and  contracts  defined 54 

2.  Infancy  is  a  good  defense  for  negligent  performance  of 
contract,  but  not  for  tort _ 54 

3.  Master's  liability  for  injury  to  infant  employed  in  viola- 
tion of  statute  defined 161 

4.  Writ  of  error  prosecuted  by,  not  effective  against  inno- 
cent purchaser __... 392 

5.  Infant  wife's  joinder  in  deed  does  not  defeat  her  home- 
stead  422 

6.  Infant  married  woman's  right  to  disaffirm  her  deed  de- 
flned-.w 422 

7.  Attorney  fees  chargeable  on  recovery  by,  not  fixed  on  ex 
parte  application 442 

INJUNCTION. 

1.  Mandatory,  seldom  resorted  to 82 

2.  Maintainable  by  mill  owner  to  prevent  diversion  or  dimi- 
nution of  his  water  power i 130 

3.  Not  maintainable  by  citizens  and  [taxpayers  to  annul  and 
enjoin  city  ordinance  granting  franchise,  when 197,  198 

INNOCENT  PURCHASER. 
Not  affected  by  reversal  on  writ  of  error 392 

INSPECTOR  OF  SHOPS  AND  FACTORIES. 
See  iStote  Treasury, 
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INSURANCE. 

FiBB— 

1.  Doctrines  of  Ins.  Co.  v.  Morton-Scott-Bobertson  Co.  re- 
affirmed  - 384 

3.  Demand  for  appraisal  of  loss  is  joint,  when 384 

3.  Demand  for  appraisal  of  loss  concedes  liability 384 

4.  Waiver  of  right  to  salvage  at  appraised  value! 384 

LlFB— 

1.  Bequeathed  to  pay  debts  to  the  exclusion  of  widow  and 
children 316 

2.  Bequest  to  pay  debts  sufficient  in  form 316 

3.  Service  of  summons  on  foreign  company,  how  made....  567 

4.  Husband's  policy  payable  to  his  surviving  widow,  or  if 
she  be  dead,  then  to  his  children,  construed 568 

5.  For  benefit  of  married  woman  survives  to  husband,  not 

to  her  children w 568 

6.  Creditor's  right  to  insure  life  of  his  debtor  considered  . .  724 

7.  Creditor,  having  insured  his  debtor's  life,  may  recover 
on  policy,  although  his  debt  becomes  barred  or  affected 
with  presumption  of  payment 724 

8.  Assignee  of  policy  entitled  to  reimbursement  out  of  its 
proceeds  for  premiums  advanced _..  724 

INTERPLEADER. 
See  Cro88'BUl. 

INTERSTATE  COMMERCE. 

Statute  regulating  business  of  a  telegraph  company  is  not 
an  interference  with,  when - 39 

INTOXICATING  LIQUORS. 

See  Four-Mile  Law;  Selling  Liquors. 

JUDGMENT. 

See  Decree. 

1.  Motion  in  arrest,  not  debarred  by  action  on  demurrer 428 

2.  Against  nonresident  by  publication ,  void  when 444 

3.  Of  condemnation  of  land  for  sale  on  Justice  of  the  Peace 
execution,  void 483 
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JUDICIAL  SALE. 
See  Scdes. 

JURISDICTION. 

See  Chancery  Court;  Waiver, 

JURY  TRIAL. 

1.  Credibility  of  witnesses,  a  question  exclusively  for  jury  .63,  324 

2.  Examination  on  voir  dire  touching  juror^s  scruples  as  to 
capital  punishment  prdper 288 

3.  Charge  does  not  invade  province  of  jury,  when 324 

4.  Erroneously  refused  by  Chancellor 347 

5.  Effect  of,  in  chancery  cause  on  false  issues 374 

6.  Compelling  peremptory  challenge  of  incompetent  juror 
not  ground  for  reversal  of  itself 624 

7.  Party  demanding,  may  waive  it,  if  no  objection  is  made.  719 

8.  Writ  of  inquiry  executed  at  subsequent  term 719 

JUSTICE  OF  THE  PEACE. 

1.  Alias  execution  issued  by,  after  return  of  papers  for  con- 
demnation, void - 483 

2.  Loses  all  jurisdiction  by  return  of  papers  for  condemna- 
tion of  land  levied  on... 483 

KEEPING  OPEN  SALOON  ON  SUNDAY. 

Charge  of  Court  erroneous  as  to,  in  several  respects..  185,  186 

KNOX  COUNTY  ROAD  LAW. 

1.  Is  not  vicious  class  legislation 82 

2.  Embraces  but  one  subject 83 

3.  Does  not  invade  home  rale 83 

4.  Does  not  deprive  the  people  of  right  to  fill  office 83 

LAW  OP  THE  LAND. 

See  ConstitvUonal  Law. 

LEASE. 

Verbal  lease  of  land  valid,  though  not  to  be  performed 
within  one  year 494 

LEVEE  DISTRICT. 
See  CorporaUons. 
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LIBEL  AND  SLANDER. 

Statute  authorizing  severance  and  change  of  venue  in 
libel  cases  declared  unconsti  tutional 340 

LIEN. 

1.  Homestead  not  subject  to  attorney's  lien  for  services  ren- 
dered in  its  recovery — 423 

2.  Exists  on  infant's  recovery  in  favor  of  his  attorney 442 

LIFE  INSURANCE. 

See  Insurance,  Life. 

LIMITATIONS,  STATUTES  OP. 
See  Insurance,  Life, 

1.  Of  seven  years  effective  defense  to  action  of  ejectment, 
when - 17,  168 

2.  Running  of,  prevented  by  issuance  of  summons  in  general 
form  _ _ _ 104 

3.  Amendment  of  declaration  relates  so  as  to  save  bar  when  104 

4.  Administrator's  action  for  personal  injury  prevents  run- 
ning of  against  beneficiaries 105 

5.  Does  not  run  between  bailor  and  bailee,  when 614 

LIQUORS. 

See  Four-MUe  Law.    Selling  Liquors. 

MANDAMUS. 

Does  not  lie  to  compel  County  Court  to  erect  or  complete 
bridge,  or  to  appropriate  money  or  levy  tax  for  that  pur- 
pose  259 

MARRIED  WOMAN. 

See  Husbam^d  and  Wife. 

MASTER  AND  SERVANT. 

1.  Master's  liability  to  infant  for  injury  sustained  while  em- 
ployed in  violation  of  statute  defined 161 

2.  Master's  duties  as  to  tools,  machinery,  etc.,  defined. .647,  658 

3.  Servant's  duty  in  reference  to  use  of  tools,  machinery, 
etc.,   defined. 646,  658 
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MASTER  AND  SERVANT— Continued— 

4.  Seryant's  reliance  on  master's  promise   to  repair — ^mle 
stated 657,  658 

5.  Engineer  and  telegraph  operator  not  fellow  servants.. _  670 

MEASURE  OF  DAMAGES. 
See  Damages. 

MILLS. 

See  Waters. 

MISDEMEANOR. 
All  participants  in  are  principals i.. 610 

MISTAKE. 

See  EstoppeL 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Purchaser  protected  against  reversal  on  writ  of  error 392 

MOTION  IN  ARREST. 
See  Judgment. 

MUNICIPAL  CORPORATIONS. 

1.  Not  liable  for  physician's  services  in  smallpox  cases,  when    68 

2.  Ordinances  of,  not  enjoined  at  suit  of  citizens  and  tax- 
payers, when 197 

3.  Ordinance  granting  franchise  not  enjoined,  when 197 

4.  Has  charter  power  to  condemn  private  property,  when...  353 

5.  Has  not  abandoned  condemned  property,  when 354 

6.  Holds  condemned  property  though  price  was  not  prepaid, 
when 354 

7.  Ordinance  of,  validly  passed  when 355 

8.  Fall  within  amendment  of  1899  of  four-mile  law,  when..  475 

9.  Legislative  power  to  create  and  construe  defined 475,  476 

10.  Effect  of  surrender  of  charter  and  reincorporation.. .475,  476 

11.  Public  schools  of,  may  be  opened  by  statute  to  outside 
children 557,  558 
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MUNICIPAL  CORPORATIONS— Conttniied— 

12.  What  constitutes  a  corporate  purpose,  example _  558 

13^  Board  of  directors  of  levee  district  constitutes  a  public 
corporation 700 

14.  Property  of,  not  subject  to  attachment,  when 700 

15.  Not  subject  to  suit  outside  jurisdiction  of  itssitiM... 700 

16.  Objection  to  jurisdiction,  when  sued  outside  proper  juris- 
diction, not  waived  when _700,  701 

MURDER. 

1.  Verdict  for  first  deg'ree  sustained  on  the  facts 383 

2.  Supreme  Court  heeds  finding^  of  mitigating  circumstances, 
reversing  trial  Judge 284 

3.  Indictment  for,  isufficiently  charges  A  and  B 283,  284 

NEGLIGENCE. 

See  Master  and  Servant. 

1.  Of  party  stealing  ride  on  train,  defeats  his  action  for  per- 
sonal injury  when. 1,      2 

2.  In  delivering  telegram   from  another  State,  company's 
liability  defined  _._ __.     39 

3.  Declaration  in  personal  injury  case  sufficiently  avers 74 

4.  Per  86.  to  employ  infant  in  violation  of  statute 161 

5.  Causal  connection  between  act  and  injury 161 

6.  Contributory,  effect  of 324 

7.  Sufficiently  averred  in  action  for  injury  from  falling  of 
pole  at  toll  gate _ _ 428 

8.  Implied  from  fact  of  injury 428 

9.  Request  as  to  contributory,  properly  refused 428 

10.  Of  driver,  not  imputable  to  person  riding  by  his  invita- 
tion  _._  429 

11.  Rule  as  to  mutual,  concurrent,  proximate,  stated 618 

12.  Due  care  of  street  railway  to  avoid  collision  at  crossing 
defined  _.. 618,  632 

13.  Master's  duty  as  to  tools  and  machinery,  etc.,  defined 647 

14.  Servant's  duty  as  to  use  of  tools,  machinery,  etc.,  defined.  646 

15.  Of    telegraph    operator,   not    a  risk    that    an    engineer 
assumes _ 670 
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NEW  TRIAL. 

In  Gbnebal. 
1.  Extension  of  term  to  dispose  of  motion  for,  authorized 

by  statute 184 

Z.  Court's    action    granting  must  be   appealed  from  by 
aggrieved  party  after  final  judgment 646 

Granted,  When. 

1.  For  erroneous  admission  of  evidence 127 

2.  On  Court's  charge  and  requests .185-6^  325,  666,  670 

Not  Gbantbd,  Whbn. 

1.  For  excessiveness  of  verdict ^ 14,63,  428 

2.  On  the  facts 282,583,  632 

3.  On  voire  dire  examination  of  Juror 282 

4.  On  order  of  examination  of  witnesses. 282 

5.  On  rulings  on  evidence 282,  374-5,  624,  657 

6.  On  charge  of  Court  and  rulings  on  requests 

383,324,  428,  466,  582-3,618,  624,657,  658 

7.  On  remarks  of  Attorney-general 282,  283 

8.  On  credibility  of  witnesses _ _._63,  324 

9.  For  insufficiency  of  declaration 428 

10.  On  affidavits  _._ 466 

11.  For  undue  influence  over  jury  by  public  demonstrations  583 

12.  For  'Compelling  peremptory  challenge  of  incompetent 
juror _._  624 

NONRESIDENT. 

1.  Judgment  against,  void  in  excess  of  attached  property..  444 

2.  Not  brought  before  Court  by  publication,  when 638 

3.  Public  corporation  not  subject  to  suit  in  this  State  ...700,  701 

NONSUIT. 

See  ActUma, 

NOTES. 

See  BilU  and  Notes. 

OFFICE. 

See  Vacancy, 
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OPINIONS. 

See  Evidence;  Witness. 

ORDINANCE. 

See  Municipal  CorpcrabUms, 

PARENT  AND  CHILD. 
Take  jointly  and  equally  under  will,  when 81 

PAROL  AGREEMENT. 
See  Lease. 

PARTIES?. 
Who  is  a  material  defendant  within  the  jurisdiction 690 

PARTITION. 

1.  Joint  deed  to  husband  and  wife  for  wife's  share  con- 
strued  191 

2.  By  parol,  will  support  claim  of  homestead  in  severed 
part 432 

PARTNERSHIP. 

1.  Cannot  enforce  contract,  when    noncomplying    foreig-n 
corporation  is  member  of  firm  ._ 245 

2.  Partners  must  all  sue  and  show  right  to  recover. 245 

PASSENGER. 

See  Common  Carrier, 

PAYMENT. 

1.  Presumption  of,  is  rebuttable _ 724,  725 

2.  Plea  of ,  admits  debt _ 725 

PERSONAL  INJURY. 

See  Actions;  Declaration;  Master  and  Servant;  Negligence. 

PHOTOGRAPHS. 

See  Evidence. 
24  P— 49 
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PHYSICIAN. 

1.  Not  entitled  to  compensation  from  city  for  attending 
smallpox  cases,   when - 68 

2.  Hypothetical  case  for  opinion  of 624 

PLEADING  AND  PRACTICE. 

See  Amendment;    DecUvraUon;    Demurrer;    Demurrer  to 
Evidence;  Payment;  Summons, 

POLICY. 

See  Insurance, 

POSSESSION. 

1.  Of  owner  not  adverse  to  railway  company's  claim  to  right 

of  way 17 

2.  Seven  years  defeats  ejectment ---.  168 

POWERS. 

See  Wai8. 

PRESUMPTIONS. 
See  PaymenL 

PRINCIPAL  AND  AGENT. 

1.  Measure  of  agent's  liability  to  his  principal  and  to  third 
person  defined  and  distinguished 265 

2.  Declaration  fails  to  make  case  of  liability  to  third  person, 
when 265 

PRINCIPAL  AND  SURETY. 

Principal's  alteration  of  note  without  payee's  knowledge 
releases  surety 405 

PROCESS. 

See  Summons. 

PROMISSORY  NOTES. 

See  Alterations,    Bills  and  Notes, 
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PROXIMATE  CAUSE. 

1.  Employment  of  infant  in  violation  of  statute  cause  of  his 
injury,  when 161 

2.  Effect  of  contributory  neglig>ence  that  is 324 

PUBLICATION. 

For  nonresident  in  tax  proceeding  void,  when 638 

PUBLIC  OFFICE. 

See  Vcuxvrvcy, 
Salary  of,  appropriated,  when 271 

PUBLIC  ROADS. 

See  Bridges.    Boads. 

PUBLIC  SCHOOLS. 

1.  Board  chartered  for  city  schools,  subject  to  legislative 
control _ 657 

2.  Statute  valid  which  authorizes  children  outside  city  to 
attend  its  public  schools  free  of  tuition 558 

3.  Corporation  controlled  by  trustees  liable  to  suit  for  breach 

of  contract  with  teacher _ 582 

4.  Rules  for  regulation  of  social  conduct  of  teachers  must 

be  reasonable,  if  not  embodied  in  contract 582 

5.  Test  of  reasonableness  of  rules  regulating  social  conduct 

of  teachers 582 

6.  Example  of  unreasonable  regulations  for  social  conduct 

•    of  teachers _ 582 

7.  Charge  of  Court  as  to  reasonableness  of  rules  for  social 
conduct  of  teachers  not  erroneous,  when 582,  583 

PURCHASER. 

See  InnoceifU  PurchoBer,  , 

RAILROADS. 

See  Ccmimon  Carrier;  Master  amd  Servant. 

1.  Duty  of,  to  trespassers  on  trains  defined 2 

2.  Custom  of  boys  to  ride  on  trains  not  competent  evidence, 
when. 2 
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RAILROADS— Conrtnuec^— 

3.  Verdict  of  $750  not  excessive  for  injury  to  passenger 14 

4.  Deed  to  railroad,  gires  rig-ht  of  way  ezclnsive  for  one 
year _ 17 

5.  Owner's  possession  not  adverse  to  company's  right  of 
way - 17 

6.  Declaration  sufficient  in  personal  injury  case 74 

7.  Engineer  not  fellow-servant  of  telegraph  operator 670 

8.  Declaration  bad  in  action  against,  for  personal  injury 73$^ 

9.  Plaintiff  suing  for  personal  injury  presumed  trespasser 
unless  he  avers  other  relation 739 

REASONABLE  DOUBT. 
Court's  charge  as  to  inaccurate,  but  not  reversible 466 

RELEASE. 

See  AUeratUm;  Principal  and  Surety. 

RELIGIOUS  SOCIETIES. 
See  Church, 

REMAINDERMAN. 

1.  Limited  to  a  son  and  his  heirs — all  take  equally 81 

2.  Compromise  by,  with  owner  of  present  or  particular  es- 
tate sustained 32 

3.  Remainderman  cannot  maintain  ejectment 168 

REMAND. 

See  Supreme  Court, 

REQUESTS. 

See  Charge, 

RES  ADJUDICATA. 

1.  Decree  dismissing  bill  does  not  operate  as,  when 638 

2.  Judgment  of  reversal  in  Federal  Court  does  not,  for  ac- 
tion in  "State  Court  brought  after  nonsuit 670 

RESCISSION. 

Action  for,  not  prematurely  brought,  when 690 
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REVERSION. 

See  BcTnainderman. 

REVIEW. 

See  Bill  of  Review, 

REVOCATION. 
See  Wills. 

RIGHT  OF  WAY. 

See  Rail/roads,     Way, 

RIPARIAN  RIGHTS. 
See  Waters, 

ROADS. 

See  Street  Railways. 

1.  Knox  County  road  law  sustained  and  construed 83,     83 

2.  Erection  or  completion  of  county  bridge,  or  appropriation    * 
or  levy  of  tax  for  that  purpose  not  enforced  by  mandamus 
against  County  Court 1 259 

SALARY. 

See  State  Treasury, 

SALES. 

1.  Of  fertilizer  made  in  violation  of  statute — ^price  not  recov- 
erable   29 

2.  Under  alias  excution  issued  by  Justice  of  the  Peace  void, 
when .' 483 

3.  For  taxes  void,  when 1 638 

4.  Of  standing  trees — reasonable  time  for  removal 681 

SCHOOLS. 

See  Pia}lic  Schools. 

SELLING  LIQUORS. 

See  Four-Mile  Law;  Keeping  Open  Saloon  on  Sunday, 

1.  Constitutionality  of  four- mile  law  reaffirmed 475 

2.  What  municipalities  fall  within  amendment  of  1899  to 
four-mile  law _ 475 
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SELLING  LIQUORS— Coiittnwed— 

3.  Dealer  in,  licensed  in  one  connty,  ^ilty  of  selling  ille- 
gally in  another,  when 610 

4.  All  participants  in  illegal  sale  are  principals 610 

SEVERANCE. 

See  Libel  and  Slander. 

STATE  COMPTROLLER. 
Authorized  by  statute  to  pay  officers*  salary,  when 271,  272 

STATE  TREASURY. 

What   constitutes    appropriation    of    public    funds,   exam- 
ple  _ _ 271,  272 

STATUTES. 

1.  Regulating  duties  and  liabilities  of  telegraph  companies, 
valid 39 

2.  Knox  County  road  law  sustained  and  construed... 82,     83 

3.  Unconstitutional  as  embracing  more  than  is  expressed  in 
title 340 

4.  Relating  to  exercise  of  eminent  domain,  construed..  .353,  354 

5.  Authorizing  personal  judgment  against  nonresident  on 
publication,  void _ _  444 

6.  General  provisions  controlled  by  special 494 

7.  Admitting  outside  children  free  to  city^s  public  schools, 
valid _ _ 557,  558 

STATUTE  OF  FRAUDS. 

1.  Delivery  and  acceptance  of  memorandum' of  sale  essential 
under 398 

2.  Verbal  lea^^e  of  realty  valid  though  not  to  be  i>erformed 
within  one  year 494 

STATUTES  OF  LIMITATIONS. 
See  LimitatUmSi  SttUiUes  of, 

STREAMS. 

See  Walters. 
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STREET  RAILWAYS. 
See  Negligevuse, 

1.  Rights  of ,  at  road  crossings 324,  325 

2.  Refusal  of  charge  as  to  collision  with  vehicle,  error 325 

3.  Care  required  of,  to  avoid  collisions  at  crossings.. 618 

SUMMONS. 

1.  Prevents  running  of  statutes  of  limitation  from  date  of 
issuance,  in  personal  injury  case,  as  to  all  beneficiaries 
and  any  cause  of  action  falling  within  its  general 
terms _ 104 

2.  Service  of,  on  foreign  insurance  company 567 

SUNDAY. 

See  Keeping  Saloon  Open  on  Svmday. 

SUPREME  COURT. 
Is  General. 

1.  Permits  omission  in  record  to  be  supplied  after  argument, 
when 127 

2.  Remands  Chancery  cause  for  jury  trial  erroneously  re- 
fused  347 

3.  Will  not  fix  amount  of  attorney's  fee  charged  on  infant's 
recovery  on  ex  parte  application 442 

4.  Reviews  grant  of  new  trial  only  on  appeal  of  aggrieved 
party  after  final  judgment 646 

.  Remands  cause  for  further  proof,  when 653 

Will  Reverse,  When. 

1.  On  charge  of  Court  and  Requests  185, 186, 242,  325,  666, 670,  671 

2.  Action  of  trial  Judge  overruling  jury's  finding  of  mitiga- 
ting circumstances  in  murder  case 282,  284 

3.  For  refusal  of  jury  trial  by  Chancellor 347 

Will  Not  Reverse  When. 

1.  Judgment  sustaining  demurrer  to  evidence _ 1,   2 

2.  For  rulings  on  evidence 2,  282,  374,  375,  624,  657,  658 

3.  On  the  facts  or  for  exce8siveness...l4,  63,  162,  252,  282,  583,  632 

4.  On  credibility  of  witnesses _ _ 63,  324 
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SUPREME  COURT— ContiniKJd— 

5.  On  charge  or  requests 161 

251-2,  283,  324,  428,  466,  582,  583,  618,  624,  632,  646,  647,  657,  658 

6.  For  remarks  of  Attorney-gceneral 282,  283 

7.  For  examination  of  Staters  witness  after  opening  of 
defendant's  evidence 283 

8.  On  alleged  defect  in  indictment  for  murder 283,  284 

9.  For  actioiv  taken  on  extension  of  term 284 

10.  Adjudication  of  costs 347 

11.  Chancery  cause  tried  on  false  issues 374 

12.  On  alleged  insufficiency  of  declaration w 428 

13.  On  affidavits  for  new  trial 466 

14.  For  undue  influence  over  jury  by  public 583 

15.  Upon  insufficient  assignment  of  error 657 

SURETIES. 

See  Principal  and  Surety, 

TAXATION. 

1.  Levy   for  erection   or  completion  of  public  bridge  not 
enforced  by  mandamus  against  County  Court 250 

2.  Sale  for,  void  for  want  of  sufficient  publication  as  to  non- 
resident owner  _ 638 

TELEPHONE  COMPANY. 
See  Variance, 

TELEGRAPH  COMPANY. 

1.  Measure  of   liability  for   negligent  delay  in  delivering 
message  sent  from  another  State 39 

2.  State  statute  regulating  not  an  unlawful  interference 
with  interstate  commerce,  when __ 39 

3.  Action  against  for  breach  of  statutory  duty  and  not  on 
contract,  when _ 39 

TENANTS  IN  COMMON. 

Must  all  concur  to  effect  equitable  reconversion __ 147 

TIME. 

*  'Until"  a  specified  day  includes  that  day 185 
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TREES  STANDING. 

See  CoTitracta;  ScUes,  ^ 

TRESPASS. 

See  Railroads. 

TRIAL. 

See  Jvry  Trial;  New  Trial.  • 

TRUSTEE. 

1.  Compromise  by,  sustained  when 32 

2.  Holds  property  taken  on  compromise  according  to  terms 

of  will  bequeathing  it 32 

3.  Refusal  or  delay  to  act  does  not  prejudice  beneficiary 147 

TURNPIKE  COMPANY. 

See  DeclaraMon;  NegUgence, 

UNTIL. 

SeeTttiie. 

VACANCY. 

1.  Creation  of  new  office  makes  vacancy 83 

2.  Governor  may  fill  vacancy  in  County  offices 83 

VARIANCE. 

Does  not  exist  between  declaration  and  proof,  when 697 

VENDOR  AND  VENDEE. 
See  Deeds:  Homestead. 

VERDICT. 

1.  Of  $750  for  personal  injury  to  passenger,  not  excessive..     14 

2.  Not  excessive,  when___ 14,  63,  163,  252,  428 

3.  Not  set  aside  on  question  of  credibility  of  witnesses 63 

4.  Of  murder  in  first  degree  sustained  by  facts 282,  283 

5.  Sustained  by  the  facts 583 

6.  Not  set  aside  for  undue  influence  of  public  over  jury 583 

7.  Assignment  of  error  insufficient  to  impeach 657 
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VOIRE  DIRE. 

See  Jv/ry  Trial. 

WAIVER. 

1.  Of  insurer's  ri^ht  to  salva^  at  its  appraised  valne 384 

2.  Of  objection  to  jurisdiction,  does  not  occur 700,  701 

3.  Of  jury  trial  by  party  demanding  it 719 

WATERS. 

1.  Diversion   or  diminution    of  enjoined  at  suit  of    mill- 
owner 130 

2.  Rights  of  riparian  proprietors  defined 130,  131 

3.  What  is  reasonable  and  permissible  use  of  running  water 

by  riparian  proprietor  and  how  determined 131 

WAY,  RIGHT  OF. 

Of  railroad  company  not  affected  by  owner's  poasession  of    * 
the  land t 17 

WIDOW. 

See  Inaurcmce,  Life;  Wills. 

WIFE. 

See  Hu8hand  and  Wife. 

WILLS. 

1.  Parent  and  children  take  under  jointly  and  equally 31 

2.  Compromise  of  rights  under,  sustained 32 

3.  Decree  construing  and  settling  rights  under  sustained  by 
pleadings 38 

4.  Equitable  conversion  of  realty  by,  example 146-147 

5.  Operates  to  equitably  convert  realty  from  the  date  of 
testator's  death - 146 

6.  Refusal  of  executor  or  trustee  to  act  under,   does  not 
affect  beneficiary's  rights 147 

7.  Revocation  of,  example 234 

8.  Bequeathing  life  insurance  to  pay  debts.- 316 

9.  Of  wife  giving  property  to  husband  with  power  of  disposi- 
tion, construed - .. 410 

10.  In  execution  of  power  valid  without  referring  to  such 
power .- - 410 
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WILLS— ConttniAed— 

11.  Giving  nominal  sum  in  execution  of  power  not  illusive, 
when 411 

12.  Widow  takes  as  purchaser,  with  preference,  a  bequest  in 
lieu  of  dower 505 

13.  Widow  takes  bequest  of  personalty  in  lieu  of    dower, 
free  from  debts 505 

14.  Bequest  to  widow  charged  on  realty 506 

15.  Creates  contingent  and  determinable  fee 506 

16.  Not  in  unlawful  restraint  of  marriage — 506,  507 

17.  Not  in  unlawful  restraint  of  alienation 507 

WITNESS. 

1.  May  be  cross-examined  generally 2 

2.  Credibility  of,  a  question  for  the  jury 63,  324 

3.  Answering  incompetent  question  in  the  negative,  obviates 
error 282 

4.  Examination  of,  by  State,  out  of  regular  order,  not  cause 
for  reversal _ 283 

5.  Opinion,  not  admissible,  when 374 

6.  Further  examination  of,  allowed  after  his  deposition,  is 
read 375 

7.  Manner  of  examination  of  expert  on  hypothetical  case. . .  624 

8 .  Contradiction  of  party 's  own  witness — rule 657 

9.  Fully  examined,  not  required  to  repeat  testimony 657 

10.  Excluded  for  violation  of  rule 657 

WORKHOUSE. 

Knox  County  road  law  providing  for  workhouse  sustained 
and  construed 82,     83 

WRIT  OF  ERROR. 

1.  Prosecuted  by  infant  does  not  aflect  innocent  purchaser..  392 

2.  Proper  judgment  on  bond  for 719 

WRIT  OF  INQUIRY. 
See  Jury  TriaL 
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